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MEMORANDA. 


At  the  end  of  Trinity  Term,  1850,  Lord  Cattenham  re- 
signed the  Great  Seal,  which  was  thereupon  put  into  Com- 
mission.  The  Conunissioners  were  Lord  Langdole^  the  Mas- 
ter of  the  Bolls;  Sir  Lancelot  Shadwdlj  yice-Chancellor  of 
England;  and  Sir  Robert  Mansey  Rolfej  one  of  the  Barons 
of  the  Court  of  Exchequer:  and  they  first  took  their  seats 
as  Lords  Commissioners  on  the  20th  of  June,  1850. 

In  Trinity  Vacation,  1860,  Sir  Thomas  Wilde,  Lord  Chief 
Justice  of  the  Court  of  Common  Pleas,  was  appointed  Lord 
Chancellory  and  was  created  Baron  Truro.  He  first  took 
his  seat  as  Lord  Chancellor  on  the  17th  of  July,  1850. 

Sir  John  Jervis^  her  Majesty's  Attorney-General,  suc- 
ceeded Lord  Thiroy  as  Chief  Justice  of  the  Common  Pleas; 
and  was  succeeded  as  Attorney-General  by  Sir  John 
BomiUy. 

Alexander  James  Edward  Cockbumy  Esq.,  was  appointed 
Solicitor-Genered  in  the  place  of  Sir  John  RomUly;  and, 
shortly  afterwards,  received  the  honor  of  Knighthood. 

Sir  Lancelot  ShadweU,  Yice-Chancellor  ofEnglandy  died 
in  July,  1850;  and  shortly  afterwards.  Sir  James  Wigramy 
Yice-Chancellor,  resigned  his  office. 
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ORDERS   IN  CHANCERY. 


ORDER  OP  COURT. 

Monday,  the  22nd  day  o/AprU,  1850. 

Thb  Right  Honourable  Chables  Chbistopher  Lobd 
CoTTENHAM,  Lord  High  Chancellor  of  Great  Britain, 
by  and  with  the  advice  and  assistance  of  the  Right 
Honourable  Hekby  Lobd  Langdale,  Master  of 
the  Rolls,  the  Right  Honourable  Sir  Lancelot 
Shadwell,  Vice-Chancellor  of  England,  the  Right 
Honourable  the  Vice-Chancellor  Sir  James  Lewis 
Kkioht  Bruce,  and  the  Right  Honourable  the 
Vice-Chancellor  Sir  James  Wigram,  Doth  hereby, 
in  pursuance  of  an  Act  of  Parliament  passed  in  the 
fourth  year  of  the  reign  of  Her  present  Majesty,  *  Vict.  c  94. 
intituled  ^'  An  Act  for  facilitating  the  Administra- 
tion of  Justice  in  the  Court  of  Chancery,"  and  of  an 
Act  passed  in  the  fifth  year  of  the  reign  of  Her  pre- 
sent Majesty,  intituled  ''An  Act  to  amend  an  Act  5Yictc.52. 
of  the  Fourth  Year  of  the  Reign  of  Her  present  Ma- 
jesty, intituled  *  An  Act  for  facilitating  the  Adminis- 
tration of  Justice  in  the  Court  of  Chancery,' "  and  of 
an  Act  passed  in  the  eighth  and  ninth  years  of  the 
reign  of  Her  present  Majesty,  intituled  "  An  Act 
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8  &  9  Vict 
c.  105. 


for  amending  certain  Acts  of  the  Fourth  and  Fifth 
Years  of  the  Reign  of  Her  Majesty,  for  facihtating 
the  Administration  of  Justice  in  the  Court  of  Chan- 
cery, and  for  providing  for  the  Discharge  of  the 
Duties  of  the  Subpoena  OflBce  after  the  Death,  Re- 
signation, or  removal  of  the  present  Patentee  of 
that  Office,"  and  in  pursuance  and  execution  of  all 
other  powers  enabling  him  in  that  behalf,  Order 
AND  Direct,  That  all  and  every  the  Rules,  Orders, 
and  Directions  hereinafter  set  forth  shall  henceforth 
be,  and  for  all  purposes  be  deemed  and  taken  to  be 
General  Orders  and  Rules  of  the  High  Court 
OP  Chancery;  viz. 


Parties  who 
may  commence 
proceedinga  in 
Chancexy,  by 
filing  a  claim 
instead  of  a 
bill. 


L  Any  person  seeking  equitable  relief  may,  without 
special  leave  of  the  Court,  and  instead  of  proceeding  hj  bill 
of  complaint  in  the  usual  form,  file  a  claim  in  the  Record 
and  Writ  Clerks  Office,  in  any  of  the  following  cases;  that 
is  to  say,  in  any  case  where  the  Plaintiff  is  or  claims  to  be, 


Creditor  of 
deceased. 

Legatee. 


Residuary 
legatee. 


Next  of  kin. 


Execator  or 
administrator. 


Mortgagee. 


1.  A  creditor  upon  the  estate  of  any  deceased  person,  seeking  pay- 

ment of  his  debt  out  of  the  decea8ed*s  personal  assets. 

2.  A  legatee  under  the  will  of  any  deceased  person,  seeking  payment 

or  delivery  of  his  legacy  out  of  the  deceased's  personal  assets. 

3.  A  residuary  legatee  or  one  of  the  residuary  legatees  of  any  de- 

ceased person,  seeking  an  account  of  the  residue,  and  payment 
or  appropriation  of  his  share  therein. 

4.  The  person  or  any  of  the  persons  entitled  to  the  personal  estate 

of  any  person  who  may  have  died  intestate,  and  seeking  an  ac- 
count of  such  personal  estate  and  payment  of  his  share  thereof. 

6.  An  executor  or  administrator  of  any  deceased  person,  seeking  to 
have  the  personal  estate  of  such  deceased  person  administered 
under  the  directions  of  the  Court. 

6.  A  legal  or  equitable  mortgagee  or  person  entitled  to  a  lien  as 
security  for  a  debt,  seeking  foreclosure  or  sale,  or  otherwise  to 
enforce  his  security. 
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7.  A  penon  entitled  to  zedeem  any  legal  or  equitable  mortgage  or  Mortgagor. 

any  lien,  seeking  to  redeem  the  same. 

8.  A  person  entitled  to  the  specific  performance  of  an  agreement  for  Vendor  or 

the  sale  or  purchase  of  any  property,  seeking  such  specific  per-  P^^'^^^^a*^* 
formanee. 

9.  A  person  entitled  to  an  account  of  the  dealings  and  transactions  Partner. 

of  a  partnership  dissoWed  or  expired,  seeking  such  account. 

10.  A  person  entitled  to  an  equitable  estate  or  interest,  and  seeking  Cettui  qne 

to  use  the  name  of  his  trustee  in  prosecuting  an  action  for  his  ^^"^^f  "Peking 
1    «       1! .  to  uie  name  of 

own  sole  benefit.  trustee. 

11.  A  person  entitled  to  hare  a  new  trustee  appointed,  in  a  case   Party  entitled 

where  there  is  no  power  in  the  instrument  creating  the  trusts  ***  ^^*  ^^, 
to  appoint  new  tnlistees,  or  where  the  power  cannot  be  exer-  ^      »pp«n 
cised,  and  seeking  to  appoint  a  new  trustee. 

II.  Such  claiin  in  the  seyeral  cases  enumerated  in  Or-  Form  of  daim, 
der  I.  is  to  be  in  the  form  and  to  the  effect  set  forth  in  ofb  toU^e  ^ 
Schedule  A.  hereunder  written,  as  applicable  to' the  parti-  J^**^^^*^ 
cular  case,  and  the  filing  of  such  claim  is,  in  all  cases  not 
otherwise  provided  for,  to  have  the  force  and  effect  of 

filing  a  bilL 

III.  Every  such  claim  is  to  be  marked,  at  or  near  the  Claim  to  bo 
top  or  upper  part  thereof,  in  the  same  manner  as  a  bill  is  Master  of  tho 
now  marked,  with  the  name  of  the  Lord  Chancellor  and  ^^  ^.^^ 
one  of  the  Vice-Chancellors,  or  with  the  name  of  the  Mas-  ChanceUow,  as 

bill  if  now 
ter  of  the  Bolls.  marked. 

IV.  Upon  filing  such  claim,  the  Plaintiff  thereby  claim-  Writ  of  lum- 
ing  may  sue  out  a  writ  of  summons  against  the  Defendant  ™^"De"£rto 
to  the  claim,  requiring  him  to  cause  an  appearance  to  be  ^J*"  •"^ 
entered  to  such  writ,  and  also  requiring  him,  on  a  day  or 

time  to  be  therein  named,  or  on  the  seal  or  motion  day 
then  next  following,  to  shew  cause,  if  he  can,  why  such 
relief  as  is  claimed  by  the  Plaintiff  should  not  be  had,  or 
why  such  order  as  shall  be  just,  with  reference  to  the  claim, 
should  not  be  made. 

V.  Such  writ  of  summons  is  to  be  in  the  form  and  to  the  Fonn  of  writ 

,  of  fummona. 


xu 
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effect  in  that  behalf  set  forth  in  No.  1  of  Schedule  B.  here- 
under written,  with  such  variations  as  circumstances  may 
require,  and  is  to  be  sealed  with  the  seal  of  the  office  of 
the  Clerks  of  Records  and  Writs. 


In  cases  not  VI.  In  any  case,  other  than  those  enumerated  in  Order  L, 

claim  may  be  or  in  any  case  to  which  the  Forms  set  forth  in  Schedule  A. 
leave^^cCut!  ^^^  ^^*  applicable,  the  Court  (if  it  shall  so  think  fit)  may, 
upon  the  ex  parte  application  of  any  person  seeking  equi- 
table relief,  and  upon  reading  the  claim  proposed  to  be 
filed,  give  leave  to  file  such  claim  and  sue  out  a  writ  of 
summons  thereon  under  these  Orders;  and  if  such  leave  be 
given,  an  endorsement  thereon  by  the  Registrar  upon  the 
proposed  claim  shall  be  a  sufficient  authority  for  the  Re- 
cord and  Writ  Clerk  to  receive  and  file  such  claim. 


What  parties  VII.  In  the  casc  provided  for  by  the  5th  Article  of 
aTDefendjmts  Order  I.,  any  one  person,  who,  under  the  3rd  or  4th  Article 
where  executor   of  Order  I.,  might  have  claimed  relief  against  the  executor 

or  administiEtor 

is  Plaintiff.  or  administrator  of  the  deceased  person  whose  personal 
estate  is  sought  to  be  administered,  and  the  co-executor 
or  co-administrator  (if  any)  of  the  Plaintiff*,  may  be  named 
in  the  writ  of  summons  as  Defendants  to  the  suit;  and,  in 
the  first  instance,  no  other  person  need  be  therein  named. 


The  person  VIII.  In  Other  cases,  the  only  person  who  need  be 

dSert  reHef™  named  in  the  writ  of  summons  as  Defendant  to  the  suit, 

c^ed  is  the  jjj  ^j^^  gpg^  instance,  is  the  person  against  whom  the  relief 

need  he  made  is  directly  claimed. 

Defendant. 


All  claims  and 
proceedings  to 
he  snhject  to 
the  G«ieral 
Bales,  Orders^ 
and  practice: 
and  orders 
to  he  enforced 
as  if  made  upon 
Ull  filed. 


IX.  All  claims,  and  all  writs,  caveats,  proceedings,  di- 
rections, and  orders  consequent  thereon,  either  before  the 
Court,  or  in  the  Masters'  offices,  are  to  be  deemed  proceed- 
ings, writs,  and  orders  subject  to  the  General  Rules,  Orders, 
and  practice  of  the  Court,  so  far  as  the  same  are  or  may 
be  applicable  to  each  particular  case  and  consistent  with 
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these  Orders;  and  all  orders  of  the  Court,  made  in  such 
proceedings,  are  to  be  enforced  in  the  same  manner  and  by 
the  same  process,  as  orders  of  the  Court  made  in  a  cause 
upon  bill  filed. 

X  Writs  of  summons  are,  as  to  the  number  of  Defend-  Wrftiofnim- 
ants  to  be  named  therein,  as  to  the  mode  of  service  thereof,  ject  to  nme 
and  as  to  the  time  and  mode  of  entering  appearances  ^^^^^^ 
thereto,  to  be  subject  to  the  same  rules  as  writs  of  ^vipoma 
to  appear  to  and  answer  bill& 

XL  The  time  for  shewing  cause  named  in  any  writ  of  Time  named  in 

(.•.#•  .  •  writ,  for  shew* 

except  a  wnt  of  summons  to  revive  or  carry  on  ing  cau»e,  to  be 

proceedings)  is  to  be  fourteen  days  at  the  least  after  service  ^l^^^^.* 

of  the  writ;  but,  by  consent  of  the  parties,  and  with  the 

leave  of  the  Court,  cause  may  be  shewn  on  any  earlier  day. 

XIL  At  the  time  for  shewing  cause  named  in  the  writ,  when  Defend- 
or  on  the  seal  or  motion  day  then  next  following,  or  so  Jl^^y  *^ 
soon  after  as  the  case  can  be  heard,  the  Defendant,  having  ^^JJ^^^^j 
previously  appeared,  is  personally  or  by  Counsel  to  shew  not  be  had. 
cause  in  Court,  if  he  can  (and  if  necessary  by  affidavit) 
why  such  relief  as  is  claimed  by  the  claim  should  not^be 
had  against  him. 

XIII.  At  the  time  appointed  for  shewing  cause,  upon  Court  may  then 
the  motion  of  the  Plaintiff,  and  on  hearing  the  claim,  and  reUef ; 
what  may  be  alleged  on  the  part  of  the  Defendant,  or  upon 
reading  a  certificate  of  the  appearance  being  entered  by 
the  Defendant,  or  an  affidavit  of  the  writ  of  summons  be- 
ing duly  served,  the  Court  may,  if  it  shall  think  fit,  make 
an  order  granting  or  reftising  the  relief  claimed,  or  direct-  ^  direct  ac- 
ing  any  accounts  or  inquiries  to  be  taken  or  made,  or  other  quiries; 
proceedings  to  be  had,  for  the  purpose  of  ascertaining  the 
Plaintiff's  title  to  the  relief  claimed ;  and  further,  the  Court 
may  direct  such  (if  any)  persons  or  classes  of  persons  as  it  and  may  direct 


XIV 


ORDERS  IN  OHANOBRY. 


Kay  other  per- 
Bona  to  be 
Bammoned  as 
parties. 


shall  think  necessary  or  fit  to  be  summoned  or  ordered  to 
appear  as  parties  to  the  claim,  or  on  any  proceedings  be- 
fore the  Master,  with  reference  to  any  accounts  or  inquiries 
directed  to  be  taken  or  made,  or  otherwise. 


XIV.  Every  order  to  be  so  made  is  to  have  the  effect  of 


Order  to  haye 

to  be  enforced     and  may  be  enforced  as  a  decree  or  decretal  order  made  in 
M  a  decree.       ^  ^^^  commenced  by  bill,  and  duly  prosecuted  to  a  hearing 


according  to  the  present  course  of  the  Court 


Oonrt  may  di- 
rect bill  to  bo 
filed. 


XV.  If,  upon  the  application  for  any  such  order,  or  dur- 
ing any  proceedings  under  any  such  order  when  made,  it 
shall  appear  to  the  Court  that,  for  the  purposes  of  justice 
between  the  parties,  it  is  necessary  or  expedient  that  a 
bill  should  be  filed,  the  Court  may  direct  or  authorise  such 
bill  to  be  filed,  subject  to  such  terms  as  to  costs  or  other- 
wise as  may  be  thought  proper. 


Forms  of 
orders. 


XVI.  The  orders  made  for  granting  relief,  in  the  several 
cases  to  which  the  Forms  set  forth  in  Schedule  A.  are  appli- 
cable, may,  if  the  Court  thinks  fit,  be  in  the  form  and  to 
the  effect  set  forth  in  Schedule  C.  as  applicable  to  the  par^ 
ticular  case,  with  such  variations  as  circumstances  may 
require. 


Authori^  of 
Master,  under 
these  Orders, 
as  to  examina- 
tions, produc- 
tion of  docu- 
ments, taking 
accounts,  &C. 


XVII.  Under  every  order  of  reference  to  the  Master 
under  these  Orders,  the  Master  is,  unless  the  Court  other- 
wise orders,  to  be  at  liberty  to  cause  the  parties  to  be  ex- 
amined on  interrogatories,  and  to  produce  deeds,  books, 
papers,  and  writings,  as  he  shall  think  fit;  and  to  cause 
advertisements  for  creditors,  and  if  he  shall  think  it  ne- 
cessary, but  not  otherwise,  for  heirs,  and  next  of  kin,  or 
other  unascertained  persons,  and  the  representatives  of 
such  as  may  be  dead,  to  be  published  in  the  usual  forms, 
or  otherwise,  as  the  circumstances  of  the  case  may  require; 
and,  in  such  advertisements  to  appoint  a  time  within 
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which  sach  persons  are  to  come  in  and  prove  their  claims, 
and  within  which  time,  unless  they  so  come  in,  they  are 
to  be  excluded  the  benefit  of  the  order;  and  in  taking  any 
account  of  a  deceased's  personal  estate,  under  any  such  or- 
der of  reference,  the  Master  is  to  inquire  and  state  to  the 
Court  what  part,  if  any,  of  the  deceased's  personal  estate 
is  outstanding  or  imdisposed  of,  and  is  also  to  compute  in- 
terest on  the  deceased's  debts,  as  to  such  of  them  as  carry 
interest,  after  the  rate  they  respectively  carry,  and  as  to 
all  others,  after  the  rate  of  4  per  cent,  per  annum  from 
the  date  of  the  order,  and  to  compute  interest  on  legacies, 
after  the  rate  of  4  per  cent  per  annum,  frt>m  the  end  of 
one  year  after  the  deceased's  death,  unless  any  other  time 
of  payment  or  rate  of  interest  is  directed  by  the  will,  but 
in  that  case  according  to  the  will;  and  under  every  order 
whereby  any  property  is  ordered  to  be  sold  with  the  ap- 
probation of  the  Master,  the  same  is  to  be  sold  to  the  best 
purchaser  that  can  be  got  for  the  same,  to  be  allowed  by 
the  Master,  wherein  all  proper  parties  are  to  join  as  the 
Master  shall  direct. 

XYIIL  If,  upon  the  proceedings  before  the  Master  under  Master  may  oer- 
any  such  order,  it  shall  appear  to  the  Master,  that  some  ^J^naln  w- 
persons,  not  already  parties,  ought  to  attend  or  to  be  en-  **^2,5l2!to  • 
abled  to  attend  the  proceedings  before  him,  he  is  to  be  at  who  may  thero- 
liberty  to  certify  the  same;  and  upon  the  production  of  vSomL  '°™ 
such  certificate  to  the  Record  and  Writ  Clerk,  the  Plain- 
tiff may  sue  out  a  writ  of  summons,  requiring  the  persons 
named  in  such  certificate  to  appear  to  the  writ,  and  such 
persons  are  thereupon  to  be  named  and  treated  as  Defend- 
ants to  the  suit 

XIX  Such  writ  of  summons  under  an  order  or  Master's  Fonn  of  mch 
certificate,  is  to  be  in  the  form  and  to  the  effect  in  that  ^i^^*^" 
behalf  set  forth  in  No.  2  of  Schedule  B.,  with  such  varia- 
tions as  circumstances  may  require. 
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Such  persons 
may  attend  be* 
fore  Master, 
and  must  have 
notice  of  pro- 
ceedings. 


XX.  The  persons  so  summoned  having  appeared,  are  to 
be  at  liberty  to  attend,  and  to  be  entitled  to  notice  of  the 
proceedings  before  the  Master  under  the  order  of  reference, 
subject  to  such  directions  as  the  Master  may  make  in  re- 
spect thereof. 


Where  proceed- 
ings hare  abat- 
ed, claim  tore- 
Tire  may  be 
filed: 


XXI.  Where  any  proceedings  originally  commenced  by 
claim  and  writ  of  summons  shall,  by  the  death  of  parties 
or  otherwise,  have  become  abated  or  defective  for  want  of 
parties,  and  no  new  relief  is  sought,  a  claim  to  revive  or 
carry  on  the  suit  may  be  filed;  and  such  claim  is  to  be  in 
the  form  set  forth  in  No.  12  of  Schedule  A. 


and  writ  of 
summons  to  re- 
vive sued  out 


XXII.  The  party  claiming  simply  to  revive  or  carry  on 
proceedings  may  sue  out  a  writ  of  summons  requiring  the 
Defendant  thereto  to  appear  to  the  writ,  and  to  shew  cause, 
if  he  can,  why  the  proceedings  should  not  be  revived  or 
carried  on. 


Form  of  such 
writ. 


XXIII.  Such  writ  of  summons  is  to  be  in  the  form  and 
to  the  effect  in  that  behalf  set  forth  in  No.  3  of  Schedule  R, 
with  such  variations  as  circumstances  may  require. 


Defendant  may  IXI V.  If  any  Defendant  to  any  such  writ  is  desirous 
against  revivor;  of  shewing  causc  why  the  proceedings  should  not  be  re- 
vived or  carried  on,  he  is  to  appear  and  to  file  a  caveat 
against  such  revivor  or  carrying  on,  in  the  Record  and 
Writ  Clerks  Office,  in  the  Form  set  forth  in  No.  4  of  Sche- 
dule B.,  and  to  give  notice  thereof  in  writing  to  the  oppo- 
site party.  If  no  such  caveat  be  filed  within  eight  days 
from  the  time  limited  for  his  appearance  to  the  writ,  then, 
at  the  expiration  of  such  eight  days,  the  proceedings  are 
to  be  revived,  and  may  be  carried  on  without  any  order 
for  the  purpose;  and  a  certificate  of  the  Record  and  Writ 
Clerk  that  no  caveat  has  been  filed  within  the  time  limited, 
is  to  be  a  sufficient  a\ithority  for  the  Master  to  proceed. 


if  no  caveat, 
proceedings  to 
be  revived  in 
eight  days. 
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But  if  any  such  careat  be  filed,  the  proceedings  are  not  to  if  caTeat  filed, 
be  revived  or  carried  on  without  an  order  to  be  obtained  ^^c martbe^ 
on  motion,  of  which  due  notice  is  to  be  given.  obtained. 

XXV.  Where   any  further  or  supplemental  relief  is  a  rapplemcn- 
sought,  and  such  supplemental  relief  is  such  as  is  provided  Je  tted^"*^ 
for  in  any  of  the  cases  enumerated  under  Order  L,  a  sup- 
plemental claim  may  be  filed,  in  such  of  the  Forms  set 

forth  in  Schedule  A.  as  is  applicable  to  the  case. 

XXVI.  If  such  supplemental  relief  is  not  such  as  is  pro-  But,  m  ipeeiai 
vided  for  by  Order  XXV.,  a  supplemental  claim  may  be  Court  muft  be 
filed,  stating  shortly  the  nature  of  the  Plaintiff's  case,  and  SSeT*^^  °^ 
the  supplemental  relief  claimed,  but  the  leave  of  the  Court 

is  to  be  obtained  previously  to  the  filing  thereof,  upon  an 
ex  parte  application  for  the  purpose,  in  the  manner  speci- 
fied in  Order  VL 

XXYIL  A  writ  of  summons  may  be  sued  out  and  other  Sammoiu,  kc 
proceedings  may  be  U.ken  upon  a  supplemental  claim,  in  tiJ  dium!^ 
like  manner  as  upon  an  original  claim.  cuam.**"^*^ 

XXVIII.  Guardians  ad  litem  to  defend  maybe  appoint-  GuaidiancKl 
ed  for  infants  or  persons  of  weak  or  unsound  mind,  against  buTfii^^*^ 
whom  any  writ  of  summons  may  have  issued  under  these 
Orders,  in  like  manner  as  guardians  ad  litem  to  answer 
and  defend  are  now  appointed  in  suits  on  bill  filed. 

XXIX  Any  order  or  proceeding  made  or  purporting  to  Oiden  may  be 
be  made  in  pursuance  of  these  Orders  may  be  discharged,  o^^J^  *^ 
varied,  or  set  aside  on  motion;  and  any  order  for  acceler- 
ating proceedings  may  be  made  by  consent 

XXX  Any  order  of  the  Master  of  the  Rolls  or  of  any  of  Oiden  of  M.R. 
the  Vice-Chancellors  may  be  discharged  or  varied  by  the  ^,y"4  du?' 
Lord  Chancellor  on  motion.  chwgcd  by 

L.  C.  on  motion. 
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infpedalcaM,  XXXL  If  any  of  the  cases  enumerated  in  Order  I.  in* 
^^h^m,  ^olve  or  are  attended  by  such  special  circumstances,  affect- 
d  *^hi3r  S^  ^^*  either  the  estate  or  the  personal  conduct  of  the  Defend- 
anty  as  to  require  special  relief,  the  Plaintiff  is  at  liberty 
to  seek  his  relief  by  bill,  as  if  these  Orders  had  not  been 
made. 


Eztnoottiof 
pfooeeding  by 
bOl  inttoid  of 
by  mmmoiiiy 
may  be  thrown 
npon  Plaintiff. 


XXXIL  If,  at  any  time  after  these  Orders  come  into 
operation,  any  suit  for  any  of  the  purposes  to  which  the 
Forms  set  forth  in  Schedule  A.  are  applicable,  shall  be  com- 
menced by  bill  and  prosecuted  to  a  hearing  in  the  usual 
course,  and  upon  the  hearing,  it  shall  appear  to  the  Court 
that  an  order  to  the  effect  of  the  decree  then  made,  or  an 
order  equally  beneficial  to  the  Plaintiff,  might  have  been 
obtained  upon  a  proceeding  by  summons,  in  the  manner 
authorised  by  these  Orders,  the  Court  may  order  that  the 
increased  costs  which  have  been  occasioned  by  the  proceed- 
ing by  bill,  beyond  the  amount  of  costs  which  would  have 
been  sustained  in  the  proceeding  by  summons,  shall  be 
borne  and  paid  by  the  Plaintiff. 


Feee:  XXXIII.  The  Rccord  and  Writ  Clerks  are  directed  to 

WiiTai^ur*    take  the  following  fees: — 

£  ^   d. 

1.  For  filing  a  daim 0    5    0 

2.  For  sealing  eyery  writ  of  summonB        .        .        0    5    0 

3.  For  filing  a  cayeat 0    2    6 

For  appearances,  ofiice  copies,  certificates,  &c.,  the  same  fees 
as  directed  by  the  Schedules  of  fees  now  in  force. 

to  Rcgutnn;        ^^^  Registrars  are  directed  to  take  the  following  fees : — 


1.  For  eyerj  order  on  the  hearing  of  a  claim,  and 

on  further  directions 2    0  0 

2.  For  eyeiy  office  copy  thereof               .        .         0  10  0 

3.  For  eyery  order  on  arguing  exceptions     .        .10  0 

4.  For  eyeiy  office  copy  thereof                                0    5  0 


£  «. 

d. 

0    6 

8 

0  13 

4 

2    2 

0 

0  13 

4 

0    6 

8 

0    0 

6 
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5.  For  erery  order  for  tnnsfer  out  of  Court,  or 
aale  of  any  sum  of  Qoyemment  Stock,  Ao,  ex- 
ceeding 100^  stock  or  annuities,  and  for  eyery 
order  for  payment  out  of  Court  of  any  annuity 
or  annuities,  or  of  any  mtereet  or  dindends 
upon  stock  or  annuities,  exceeding  in  the  whole 

6L  per  annum 1  10    0 

6.  For  every  office  copy  thereof     •        .  .  0  10    0 

For  eyeiy  other  order  and  office  copy,  the  same  fees  as  now 
receiyed  by  the  B^gistrais  and  their  clerks  under  the  Sche- 
dules of  fees  now  in  force. 

Solicitors  are  entitled  to  charge  and  be  allowed  the  fol-  to  Bolidton. 
lowing  fees: — 

For  instructions  to  sue  or  defend 

For  instructions  for  eyery  claim     • 

For  preparing  and  filing  a  claim 

For  preparing  a  writ  of  summons    . 

For  each  writ  alter  the  first 

For  engrossing  claims  and  writs,  per  folio 

For  parchment:  As  paid 

For  each  copy  of  writ  to  senre,  per  folio        •        «    0    0    4 

For  the  brief  to  Counsel  to  moye  for  leaye  to  file 
daim,  (exdusiye  of  a  copy  of  the  claim  for 
Counsel  and  the  Court)        .  .  0  10    0 

For  the  brief  and  instructions  to  Counsel  on  the 

hearing,  (exclusiye  of  any  necessary  copies)        .10    0 

For  taking  instructions  to  appear  and  for  entering 
appearance: — 

For  one  or  more  Defendants,  if  not  exceed- 
ing three 0  13    4 

If  exceeding  three,  and  not  more  than  six,  an 

additional  sum  of 0    6    8 

If  exceeding  six,  for  eyeiy  number  not  exceed- 
ing three,  an  additional  sum  of      .        .        0    6    8 
For  settling  minutes,  passing  and  entering  order 
on  hearing. — ^The  same  charges  as  on  a  decretal 
order. 

For  entering  a  cayeat 0    6    8 

For  procuring  certificate  of  no  cayeat    •        .        .068 
For  term  fee. — ka  in  a  suit. 

And  also  all  such  fees  as,  by  the  present  practice  of  the  Court, 
they  are  entitled  to,  saye  such  as  are  yaried  or  rendered 
unnecessary  by  these  present  Orders. 
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Olden  to  oome 
into  operation 
22nd  May, 
1850. 

Interpretation 
Older. 


Number. 

Gender. 

Affidavit 

Person. 

Legacy. 
Legatee. 
Besidttary 


XXXIY.  These  Orders  shall  come  into  operation  on  the 
22nd  day  of  May,  1850. 

XXXV.  In  these  Orders  and  the  Schedules,  the  follow- 
ing words  have  the  several  meanings  hereby  assigned  to 
them,  over  and  above  their  several  ordinary  meanings,  un- 
less there  be  something  in  the  subject  or  context  repug- 
nant to  such  construction;  viz. 

1.  Words  importing  the  singular  number  include  the 

plural  number,  and  words  importing  the  plural 
number  include  the  singular  number: 

2.  Words  importing  the  masculine  gender  include  fe- 

males: 

3.  The  word  "affidavit"  includes  "affirmation"   and 

"declaration  on  honour:" 

4.  The  word  "person"  or  "party  "  includes  a  body  po- 

litic or  corporate: 

6.  The  word  "  legacy "  includes  "  an  annuity "  and  a 
specific  as  well  as  a  pecuniary  legacy: 

6.  The  word  "  legatee  "  includes  "  a  person  interested  in 

a  legacy:" 

7.  The  expression  "  residuary  legatee  "  includes  "  a  per- 

son interested  in  the  residue." 
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SCHEDULE  A. 


Forma  of  Claim. 

1.  By  a  Creditor  upon  the  Estate  of  a  Deceased  Person^ 
sedcing  Payment  of  his  Dtbt  out  of  (he  Deceased's  Per- 
sonal Assets. 

In  Chancerj. 

[Lord  Chancellory 
Yice-Chancellor  of  England, 

or^  Vice-Chancellor ^  (naming  him).'] 

or, 
[Master  of  the  R0II&] 

Between  A.  B.,  Plaintiff. 
E.  F.,  Defendant 

The  claim  of -4.  B.,  of ,  the  above-named  Plain- 
tiff. The  said  A.  B.  states,  that  C.  D.,  late  of ,  de- 
ceased, was,  at  the  time  of  his  death,  and  that  his  estate 
still  is,  justly  indebted  to  him  the  said  A.  B./m  the  sum 

of  £ y  for  goods  sold  and  delivered  by  the  said  A.  B. 

to  the  said  (7.  D.  [or  otherwise,  as  the  case  may  be,  or,  if 
the  debt  is  secured  by  any  written  instrument,  state  the  date 
and  nature  thereof]    And  that  the  said  (7.  D.  died  in  or 

about  the  month  of ,  and  that  the  above-named 

Defendant  E.  F.  is  the  executor  \pr,  administrator]  of  the 
said  C.  D.,  and  that  the  said  debt  hath  not  been  paid;  and 
therefore  the  said  A.  B.  claims  to  be  paid  the  said  debt  or 
sum  of  £ ,  with  his  costs  of  this  suit,  and  in  de- 
fault thereof,  he  claims  to  have  the  personal  estate  of  the 
said  C.  D.  administered  in  this  Court,  on  behalf  of  himself 
and  all  other  the  unsatisfied  creditors  of  the  said  C.  D., 
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and  for  that  purpose,  that  all  proper  directioiifl  may  be 
given  and  accounts  taken. 

NoTB* — Thii  Form  ma^  he  varied  aeeardin^  to  the  ciremiutanee$  of 
the  eaee^  where  the  daimarU  is  not  the  original  creditor,  6nt 
has  heeome  interested  in  or  entitled  to  the  debt;  in  which  case 
the  eharaeter  in  which  he  claims  is  to  be  stated. 


2.  By  a  Legatee  wnder  the  Will  of  cmy  Deceased  Person, 
seeking  Payment  or  Ddivery  of  his  Legacy,  out  of  the 
Testator's  Personal  Assets. 

In  Chancery. 

[Lord  Chancellor, 
Vice-Chancellor  of  England, 

or,  Vice-Chancellor ,  {naming  Am).] 

or, 
[Master  of  the  Rolls.] 

Between  A.  B.,  Plaintiff. 
C.  D.,  Defendant 

The  claim  of  il.  B.,  of ^  the  above-named  Plain- 
tiff   The  said  A.  B.  states,  that  he  is  a  legatee  to  the 

amount  of  £ >  under  the  will  dated  the day 

of ,  of ,  late  of ,  deceased,  who  died 

on  the day  of ,  and  that  the  above-named 

0.  D.  is  the  executor  of  the  said  ■,  and  that  the  said 

legacy  of  £ ^  together  with  interest  thereon  after 

the  rate  of  ^ per  cent  per  annum  from  the 

day  of  »  [the  day  mentioned  in  the  wiU  for  the  pay- 

ment ^  the  legacy,  or  ihe  expiration  of  twehe  calendar 
months  q/ttfr  the  said  testator's  death,]  is  now  due  and 
owing  to  him  the  said  A.  B.  [or,  still  unpaid  or  unsatis- 
fied] [or,  unappropriated  or  unsecured.]  And  the  said 
A.  B.  therefore  cUdms  to  be  paid  [or,  satisfied]  the  said 
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legticy  and  interest,  [or,  to  have  the  said  legacy  and  inter- 
est Appropriated  and  secured,]  and  in  default  thereof,  he 
claims  to  have  the  personal  estate  of  the  said ad- 
ministered in  this  Court,  on  behalf  of  himself  and  all  other 

the  legatees  of  the  said >  and  for  that  purpose,  that 

all  proper  directions  may  be  given  and  accounts  taken. 

Novs. — Thti  Fbrm  may  be  varied  aeeordinff  to  the  eireunutanees  of 
the  ease,  where  the  legacy  is  an  annuity  or  specific,  or  where 
the  Plainttf  ii  not  the  legatee,  hu  has  heeome  entitled  to  or 
interested  in  the  legacy;  in  which  ease,  the  character  in 
which  the  Plaintiff  claims  is  to  be  stated. 


3.  By  a  Residuary  Legatee,  or  any  of  severed  Residuary 
Legatees  of  any  Deceased  Person,  seeking  an  Account 
of  the  Residue,  and  Payment  or  Appropriation  of  his 
Share  therein. 

In  Chancery. 

[Lord  Chancellor, 
Yice-Chancellor  of  England, 

or,  Vice-Chancellor ,  {naming  him),] 

or, 
[Master  of  the  Rolls.] 

Between  A.  B.,  Plaintiff. 
C.  D.,  Defendant. 

The  claim  of -4.  B.,  of ,  the  aboTO-named  Plain- 
tiff. The  said  A.  B.  states,  that  he  is  the  residuary  legatee, 
[or,  one  of  the  residuary  legatees]  under  the  will  dated  the 

day  of ,  of ,  late  of ,  who  died 

on  the day  of ,  and  that  the  above-named 

Defendant  0.  D.  is  the  executor  of  the  said ,  and 

that  the  said  C.  D.  hath  not  paid  to  the  said  A.  B.  the  [or, 
his  share  of  the]  residuary  personal  estate  of  the  said  tes- 
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tator.  The  said  A.  B,  therefore  claims  to  have  the  per- 
sonal estate  of  the  said administered  in  this  Court, 

and  to  have  his  costs  of  this  suit,  and  for  that  purpose, 
that  all  proper  directions  may  be  given  and  accounts 
taken. 

Nora. — TkU  Form  may  be  varied  according  to  the  circumetaneee  of 
the  caae^  where  the  Plaintiff  is  not  the  residuary  legatee^  but 
has  become  entitled  to  or  interested  in  the  residue,  in  which 
ease,  the  character  in  which  he  claims  is  to  be  stated. 


4.  By  the  Person,  or  any  of  the  Persona,  entitled  to  the  Per- 
sonal Estate  of  any  Person  who  may  have  died  intestate, 
and  seeking  an  Account  of  such  Personal  Estate  arid 
Payment  of  his  Share  thereof 

In  Chancery. 

[Lord  Chancellor, 
Vice-Chancellor  of  England, 

or,  Vice-Chancellor ,  (naming  him).] 

or, 
[Master  of  the  Rolls.] 

Between  A,  B.,  Plaintiff. 
0.  D.,  Defendant 

The  claim  of -4.  A,  of ,  the  above-named  Plain- 
tiff. The  said  A.  B.  states,  that  he  is  the  next  of  kin  [or, 
one  of  the  next  of  kin,]  according  to  the  Statutes  for  the 

distribution  of  the  personal  estate  of  intestates,  of , 

late  of ,  who  died  on  the day  of ,  in- 
testate; and  that  the  said  A.  B.  is  entitled  to  [or,  to  a 

share  of]  the  personal  estate  of  the  said ,  deceased, 

and  that  the  said  Defendant  (7.  2>.  is  the  administrator  of 

the  personal  estate  of  the  said ;  and  that  the  said 

C7.  2>.  has  not  accounted  for  or  paid  to  the  said  A.  B.  the 
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[oTy  the  said  A.  B.'a  share  of  the]  personal  estate  of  the 
said  intestate.    The  said  A.  B.  therefore  claims  to  have 

the  personal  estate  of  the  said administered  in 

this  Court,  and  to  have  his  costs  of  this  suit;  and  for  that 
purpose,  that  all  proper  directions  may  be  given  and  ac- 
counts taken. 


5.  By  the  ExeciUor  or  Administrator  of  a  Deceased  Person, 
claiming  to  have  the  PersoncU  Estate  of  the  Testator  ad" 
ministered  tmder  the  Direction  of  the  Court 

In  Chancery. 

[Lord  Chancellor, 
Vice-Chancellor  of  England, 

or,  Vice-Chancellor ,  (naming  him).] 

or, 
[Master  of  the  Rolls.] 

Between  A,  5.,  Plaintiff. 
a  D.,  Defendant. 

The  claim  of -4.  B.,  of .    The  said  A.  B.  states, 

that  he  is  the  executor  [or,  administrator]  of  j^.  F,,  late  of 

,  but  now  deceased,  who  departed  this  life  on  or 

about ,  and  that  he  hath  possessed  the  personal 

estate  of  the  said  E.  F.  to  some  amount,  and  that  he  is 
willing  and  desirous  to  accoimt  for  the  same,  and  that  the 
whole  of  the  personal  estate  of  the  said  E.  F.  should  be 
duly  administered  in  this  Court,  for  the  benefit  of  all  per- 
sons interested  therein  or  entitled  thereto;  and  that  0.  D. 
is  interested  in  the  said  personal  estate  as  one  of  the  next 
of  kin  [or,  residuary  legatee]  of  the  said  E.  F.    And  the  rThUfonn  may 
said  A.  B.  claims  to  have  the  personal  estate  of  the  said  cording  to  dr- 
jE  F.  applied  in  a  due  course  of  administration,  under  the  JJ^OTAePUun- 
direction  of  this  Court,  and  in  the  presence  of  the  said  tMP»co^ecator 

or  co-BfliniTin- 

0.  2>.  and  such  other  persons  interested  in  the  said  estate  trator  ia  a  De- 
as  this  Court  may  be  pleased  to  direct,  or  that  the  said   ^    ^^ 
G. D.  may  shew  good  cause  to  the  contrary:  And  that  the 
Vol  II.  c  L  C. 
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costs  of  this  suit  may  be  provided  for;  and  for  these  pur- 
poses, that  all  proper  directions  may  be  given  and  ac- 
counts taken. 


6.  By  a  Legal  or  Equitable  Mortgagee  or  Person  entitled  to  a 
Lien  as  Security  for  a  Debt,  seeking  Foreclosure  or  Sale, 
or  otherwise  to  enforce  his  Security. 

In  Chancery. 

[Lord  Chancellor, 
Vice-Chancellor  of  England, 

or,  Vice-Chancellor ,  (naming  him),] 

or, 
[Master  of  the  Rolls.] 

Between  A,  B.,  Plaintiff. 
a  2).,  Defendant 

The  claim  of -4.  B,,  of ,  the  above-named  Plain- 
tiff.   The  said  A.  B.  states,  that  under  or  by  virtue  of  an  in- 

[The  names       denture  \or  other  document^]  dated  the day  of , 

only  of  the  par-  anj  made  between  {partiesA  [and  a  transfer  thereof  made 

ties  are  to  be  lt  'J  l 

set  out,  not  the  by  indenture  dated  the day  of ,  and  made  be- 

effect  ofth^  twccu  [pai^ic^],]  the  snxAA.B,  is  a  mortgagee  [or,  an  equita- 
document]  jjj^  mortgagee]  of  \pr,  is  entitled  to  a  lien  upon]  certain  free- 
[if  there  is  no  ^^^^  property  \oT,  copyhold,  or,  leasehold,  or  other  property, 
written  security  ^  ^  ^j^^  jj^^y  jgj  therein  comprised,  for  securing  the  sum 

to  be  referred  i  i  •  i  i        • 

to,  the  property  of pounds  and  interest,  and  that  the  time  for  pay- 
ed genen%.]     nient  thereof  has  elapsed ;  and  that  the  above-named  G.  Z>. 
is  entitled  to  the  equity  of  redemption  of  the  said  mort- 
gaged premises  [or,  the  premises  subject  to  such  lien.]  And 
the  said  A,  B.  therefore  claims  to  be  paid  the  said  sum  of 

pounds  and  interest,  and  the  costs  of  this  suit,  and 

in  default  thereof,  he  claims  to  foreclose  the  equity  of  re- 
demption of  the  said  mortgaged  premises  [or,  to  have  the 
said  mortgaged  premises  sold,  or,  to  have  the  premises 
subject  to  such  lien  sold,  as  the  case  may  be,]  and  the  pro- 
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dace  thereof  applied  in  or  towards  payment  of  his  said 
debt  and  costs;  and  for  that  purpose  to  have  all  proper 
directions  given  and  accounts  taken. 


7.  By  a  Penon  entiUed  to  the  Medemption  ofcmy  Legal  or 
EqwUciUe  Mortgage  or  any  Lien^  seeking  to  redeem  the 
samf. 

In  Chancery. 

[Lord  Chancellor, 
Vice-chancellor  of  England, 

or,  Vice-Chancellor ,  (naming  him).] 

or, 
[Master  of  the  Rolls.] 

Between  A.  B,,  Plaintiff. 
a  -D.,  Defendant. 

The  claim  of  A.  A,  of ,  the  above-named  Plaintiff. 

The  said  A.  B.  states,  that  under  or  by  virtue  of  an  inden- 
ture [or  other  docwment,]  dated  the day  of , 

and  made  between  [parties,]  [and  the  assurances  herein- 
after mentioned,  that  is  to  say,  an  indenture  dated  the 

day  of ,  the  will  of ,  dated  the 

day  of ,]  the  said  A.  B.  is  entitled  to  the 

equity  of  redemption  of  certain  freehold  property  [or, 
copyhold,  or,  leasehold,  or  other  property,  as  the  case  may 
be,]  therein  compHsed,  which  was  originally  mortgaged 

[or,  pledged]  for  securing  the  sum  of pounds  and 

interest;  and  that  the  above-named  Defendant  C.  D.  is 

now,  by  virtue  of  the  said  indenture,  dated  the 

day  of ,  [and  of  subsequent  assurances,]  the  mort- 
gagee of  the  said  property  [or,  holder  of  the  said  lien,]  and 
entitled  to  the  principal  money  and  interest  remaining 
due  upon  the  said  mortgage  [or,  lien] ;  and  he  believes 
that  the  amount  of  principal  money  and  interest  now  due 

upon  the  said  mortgage  [or,  lien]  is  the  sum  of 

c2 
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pounds>  or  thereabouts;  and  that  the  said  A,  B.  hath 
made  or  caused  to  be  made  an  application  to  the  said 

C.  D.  to  receive  the  said  sum  of pounds,  and  any 

costs  justly  payable  to  him,  and  to  re-convey  to  the  said 
A.  B,  the  said  mortgaged  property  \or^  property  subject  to 
the  said  lien,]  upon  payment  thereof,  and  of  any  costs  due 
to  him  in  respect  of  the  said  security,  but  that  the  said  C.  D. 
has  not  so  done.  And  therefore  the  said  A,  B,  claims  to 
be  entitled  to  redeem  the  said  mortgaged  property  [or, 
property  subject  to  the  said  lien,]  and  to  have  the  same 
re-conveyed  [or,  delivered  up]  to  him,  upon  payment  of 
the  principal  money  and  interest  and  costs  due  and  owing 
upon  the  said  mortgage  [or,  lien ;]  and  for  that  purpose  to 
have  all  proper  directions  given  and  accounts  taken. 


8.  By  a  Person  erUiUed  to  the  Specific  Performance  of  an 
Agreement  for  the  Sale  or  Purchase  of  any  Property, 
seeking  stick  Specific  Performance. 

In  Chancery. 

[Lord  Chancellor, 
Vice-Chancellor  of  England, 

or,  Vice-Chancellor ,  (naming  him,)] 

or, 
[Master  of  the  Rolls.] 

Between  A.  B.,  Plaintiff. 
a  D.,  Defendant 

The  claim  of -4.  B,  of the  above-named  Plaintiff. 

The  said  A.B.  states,  that  by  an  agreement  dated  the 

day  of ,  and  signed  by  the  above-named  Defendant 

(7.  D.,  he,  the  said  (7.  D.,  contracted  to  buy  of  him  [or,  to 
sell  to  him]  certain  freehold  property  [or,  copyhold,  lease- 
hold, or  other  property,  as  the  case  m>ay  be]  therein  described 

or  referred  to,  for  the  sum  of pounds;  and  that  he 

has  made  or  caused  to  be  made  an  application  to  the  said 
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C.  D.  specifically  to  perform  the  said  agreement  on  his 
part,  but  that  he  has  not  done  so.  And  the  said  A.B,  there- 
fore claims  to  be  entitled  to  a  specific  performance  of  the 
said  agreement,  and  to  have  his  costs  of  this  suit;  and  for 
that  purpose  to  have  all  proper  directions  given.  And  he 
hereby  offers  specifically  to  perform  the  same  on  his  part 


9.  By  a  Person  entitled  to  an  Account  of  the  Dealinge  and 
Transactions  of  a  Partnership  dissolved  or  expired^ 
seeking  such  Account. 

In  Chancery. 

[Lord  Chancellor, 
Vice-Chancellor  of  England, 

OTy  Vice-Chancellor ,  {naming  hirn),'] 

or, 
[Master  of  the  Rolls.] 

Between  A.  A,  Plaintiff. 
a  -D.,  Defendant 

The  claim  of  A,  B.  of the  above-named  Plaintiff. 

The  said  A,  B.  states,  that  from  the day  of 

down  to  the  day  of ,  he  and  the  above- 
named  (7.  D.  carried  on  the  business  of in  copart- 
nership, under  certain  articles  of  copartnership  dated  the 

day  of ,  and  made  between  [parties]  [or, 

without  articles,  as  the  case  may  be;]  and  he  saith  that  the 
said  partnership  was  dissolved  [or,  expired,  as  the  caae  may 
be,]  on  the day  of .  And  he  claims  an  ac- 
count of  the  partnership  dealings  and  transactions  be- 
tween him  and  the  said  C.  D.,  and  to  have  the  affairs  and 
business  of  the  said  partnership  wound  up  and  settled  un- 
der the  direction  of  this  Court;  and  for  that  purpose  that 
all  proper  directions  may  be  given  and  accounts  taken. 
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10.  By  a  Person  entitled  to  an  Squitable  Estate  or  Interest^ 
amd  claiming  to  use  the  Name  of  his  Trustee  in  pro- 
seouting  an  Action  for  his  own  sole  Benefit. 

In  Chancery. 

[Lord  Chancellor, 
Vice-Chancellor  of  England, 

or,  Vice-Chancellor ,  (naming  him).] 

or, 
[Master  of  the  Rolls.] 

Between  A.  B.,  Plaintiff. 
C.  D.,  Defendant. 

The  claim  of  A.  B.  of ,  the  above-named  Plain- 
tiff.   The  said  A.  R. states,  that,  under  an  indenture  dated 

the day  of ,  and  made  between  [parties,]  he 

is  entitled  to  an  equitable  estate  or  interest  in  certain  pro- 
perty therein  described  or  referred  to,  and  that  the  above- 
named  Defendant  is  a  trustee  for  him  of  such  property, 
and  that,  being  desirous  to  prosecute  an  action  at  law 

against in  respect  of  such  property,  he  has  made,  or 

caused  to  be  made,  an  application  to  the  said  Defendant, 
to  allow  him  to  bring  such  action  in  his  name,  and  has 
offered  to  indemnify  him  against  the  costs  of  such  action, 
but  that  the  said  Defendant  has  refused  or  n^lected  to  al- 
low his  name  to  be  used  for  that  purpose.  And  the  said 
A.  B.  therefore  claims  to  be  allowed  to  prosecute  the  said 
action  in  the  name  of  the  said  Defendant,  and  hereby  offers 
to  indemnify  him  against  the  costs  of  such  action. 
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11.  By  a  Person  enHtied  to  have  a  New  Trustee  appointed,  in 
a  case  where  there  is  no  Power  in  the  Instrument  cre- 
ating the  Trust  to  appoint  New  Trustees,  or  when  the 
Power  cannot  be  exercised,  and  seeking  to  appoint  a 
New  Trustee. 

In  Chancery. 

[Lord  Chancellor^ 
Vice-Chancellor  of  England, 

or,  Vice-Chancellor ,  (naming  him).] 

or, 
[Master  of  the  Rolls.] 

Between  A.  B.,  Plaintiff, 
a  D.,  Defendant 

The  claim  of  A,  B,  of ,  the  above-named  Plain- 
tiff.   The  said  A.  B.  states,  that,  under  an  indenture  dated 

the day  of ,  and  made  between  [parties]  [or^ 

will  of ,  or  other  docmnent,  as  the  case  may  be,]  he 

the  said  A.  B,  is  interested  in  certain  trust  property  there- 
in mentioned  or  referred  to,  and  that  the  above-named 
Defendant  C.  D.  is  the  present  trustee  of  such  property  [or, 
is  the  real  or  personal  representative  of  the  last  surviving 
trustee  of  such  property,  as  the  case  may  be;]  and  that 
there  is  no  power  in  the  said  indenture  [or,  will,  or  other 
docwment]  to  appoint  new  trustees  [or,  that  the  power  in 
the  said  indenture  [or  other  document]  to  appoint  new  trus- 
tees cannot  be  executed.]  And  the  said  A,  B,  therefore 
claims  to  have  new  trustees  appointed  of  the  said  trust 
property,  in  the  place  of  [or,  to  act  in  conjunction  with] 
the  said  (7.  D. 
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12.  By  a  Party  entitled  to  revive  or  to  carry  on  aSuit,  and 
seeking  to  revive  or  carry  on  the  Suit. 

In  Chancery. 

[Lord  Chancellor, 
Vice-Chaucellor  of  England, 

or,  Vice-Chancellor ,  (naming  him),] 

or, 
[Master  of  the  R0II&] 

Between  A.  B,,  Plaintiff, 
& 
C.  -D.,  Defendant, 
and 
Title  of  this  claim.    Between  0.  H.,  Plaintiff, 

& 
K.  L.J  Defendant 


As  in 
original  ^ 
daim. 


The  claim  of  0.  H.  of ,  the  above-named  Plaintiff. 

The  said  0.  H.  states,  that  the  said  A.  B.  filed  his  claim  in 

this  suit,  on  or  about ;  that  on  or  about the 

saidii.^.  died  [or,  became  bankrupt,  or,  insolvent;]  that  the 
said  suit,  and  all  proceedings  thereunder,  have  thereby  be- 
come abated  \pr,  defective;]  that  the  said  0.  H.  has  become 
and  is  the  executor  [or,  administrator,  or,  the  assignee  of  the 
estate  and  effects]  of  the  said  A.  B.,  and  he  claims  to  be  enti- 
tled to  revive  the  said  suit  and  proceedings,  [or,  to  be  enti- 
tled to  carry  on  the  said  suit  and  proceedings,]  and  to  have 
all  such  relief  as  the  said  il.  A  would  have  been  entitled  to  if 
he  had  lived,  [or,  had  not  become  bankrupt,  or,  insolvent;] 
or  that  the  said  C.  D.  ought  to  shew  good  cause  to  the 
contrary. 

Note. — Thu  Form  may  he  applied  to  any  case  to  which  Order  XXL 
applies,  and  may  be  varied  according  to  the  circumstances 
of  each  case. 
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SCHEDULE  B.  (No.  1.) 


Form  of  Writ  ofSu/mmons  on  Claim. 

Victoria,  by  the  Grace  of  God  of  the  United  Kingdom 
of  Great  Britain  and  Ireland,  Queen,  Defender  of  the  Faith, 
to  G.  D,  greeting:  Whereas  A,  B.  hath  caused  to  be  filed 
with  the  Record  and  Writ  Clerks  of  Our  High  Court  of 
Chancery,  a  claim  as  follows  [claim  to  be  set  forth  verbatim;'] 
therefore  We  command  you  [and  every  of  you,  where  there 
is  more  than  one  Defendant^]  that  within  eight  days  after 
the  service  of  this  writ  on  you,  exclusive  of  the  day  of  such 
service,  laying  all  excuses  and  other  matters  aside,  you  do 
cause  an  appearance  to  this  writ  to  be  entered  for  you  in 
Our  High  Court  of  Chancery ;  and  further,  that  on  the  four- 
teenth day  after  the  service  of  this  writ,  or  on  the  seal  or 
motion  day  then  next  following,  you  do,  personally  or  by 
your  Counsel,  appear  in  the  Court  of  Our  Lord  Chancellor, 
before  the  Vice-Chancellor  of  England  [or,  the  Vice-Chan- 

cellor (naming  him),]  [or,  in  the  Court  of  Our  Master 

of  the  Bolls],  at  ten  of  the  clock  in  the  forenoon,  and  then 
and  there  shew  cause,  if  you  can,  why  the  said  A.  B.  should 
not  have  such  relief  against  you  as  is  claimed  by  the  said 
claim,  or  why  such  order  as  shall  be  just,  with  reference 
to  the  claun,  should  not  be  made;  and  hereof  fail  not  at 

your  peril.    Witness  Ourself  at  Westminster  the 

day  of in  the year  of  Our  reign. 

[ThefoUowing  Memorandum  to  be  placed  at  the  foot] 

Appearance  to  be  entered  at  the  Record  and  Writ  Clerks 
Office  in  Chancery  Lane,  London ;  and  if  you  neglect  to 
enter  your  appearance,  and,  either  personally  or  by  your 
Counsel,  to  appear  in  the  High  Court  of  Chancery,  at  the 
place  and  on  the  day  and  hour  above  mentioned,  you  will 
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be  subject  to  such  order  as  the  Court  may  think  fit  to  make 
against  you  in  your  absence,  for  payment  or  satisfaction  of 
the  said  claim,  or  as  the  nature  and  circumstances  of  the 
case  may  require. 


SCHEDULE  B.  (No.2.) 


Victoria,  &c.,  to greeting. 

Whereas  A.  B.  hath  caused  to  be  filed  a  claim  against 
(D.)  claiming  &c.  {set  forth  only  the  claim,  without  the 
introductory  statement^    And  whereas,  by  an  order  made 

in  the  said  cause,  dated  the day  of y  it  was 

ordered, 

And  whereas  Mr. ,  the  Master  to  whom  the  said  or- 
der stands  referred,  hath,  by  his  certificate  dated  the 

day  of ,  certified  to  us,  that  you  ought  to  be  a  party 

to  the  said  cause,  and  to  be  served  with  a  writ  of  summons 
therein;  therefore  We  command  you,  that,  within  eight 
days  after  service  of  this  writ  on  you,  exclusive  of  the  day 
of  such  service,  you  do  cause  an  appearance  to  be  entered 
for  you  in  Our  High  Court  of  Chancery,  and  that  you  do 
ftttend  the  proceedings  in  the  said  cause  as  a  party  Defend- 
ant thereto,  and  do  and  observe  such  things  as  are  by  Our 
said  Court  ordered  and  directed  in  the  said  cause:  and 
herein  fail  not    Witness,  &c. 

[The  following  Memorandum  to  be  placed  at  the  foot] 

Appearance  to  bo  entered  at  the  Record  and  Writ  Clerks 
OflBce,  Chancery  Lane,  London;  and,  if  you  neglect  to  ap- 
pear, the  proceedings  will  be  carried  on  without  further 
notice  to  you. 


0BDBB8  IN  CHAKCERT.  xxxY 


SCHEDULE  R  (No.  3.) 


ViCTOBiA,  &C.,  to ,  greeting. 

Whereas  A.  R  hath  caused  to  be  filed  a  claim  against 
C.  D.,  claiming  &o,y  [set  forth  the  claim  verbatim.] 

And  whereas  the  said  A,  B.  hath  departed  this  life,  [or, 
become  bankrupt,  or  as  the  case  may  be,]  whereby  the  said 
suit  hath  become  abated  [or,  defective,]  and  0.  H.  is  now 
the  legal  personal  representative  [ory  assignee]  of  the  said 
A.  A,  and,  as  such,  claims  to  be  entitled  to  revive  {or,  car- 
ry on]  the  said  suit;  therefore  We  conmiand  you,  the  said 
C,  D.y  that,  within  eight  days  after  the  service  of  this  writ 
on  you,  exclusive  of  the  day  of  such  service,  you  do  cause 
an  appearance  to  be  entered  for  you  in  Our  High  Court  of 
Chancery,  and  further,  that,  within  sixteen  days  after  such 
service,  you  do  shew  good  cause,  if  you  can,  why  the  suit 
and  all  proceedings  thereunder,  should  not  be  revived 
against  you,  and  be  in  the  same  plight  and  condition  as 
the  same  were  in  at  the  time  of  the  said  abatement  there- 
of [or,  why  the  suit  and  proceedings  should  not  be  carried 
on  against  you  as  claimed.]    Witness,  &c. 

[ThefoUomng  Memorandum  to  be  placed  at  the  foot] 

Appearance  to  be  entered  at  the  Record  and  Writ  Clerks 
Office  inChancery  Lane,  London ;  and,  if  you  desire  to  shew 
cause,  you  are  to  enter  a  caveat  at  the  same  office  within 
the  time  limited,  otherwise,  the  suit  will  stand  revived  [or 
may  be  carried  on,]  without  further  notice. 
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SCHEDULE  B.  (No.  4.) 

Form  of  Caveat  against  Revivor. 

Between  A,  A,  Plaintiff. 
C.  D.y  Defendant 
And  between  0,  E.,  Plaintiff. 
R.  L.y  Defendant 
The  said  K.  L.  objects  to  the  suit  in  the  Plaintiff's  claim 
mentioned  being  revived  [or,  carried  on]  against  him  in 
the  manner  claimed  by  the  Plaintiff. 


SCHEDULE  C. 


1.  Form  of  Order  for  Paym^ent  of  a  Debt  or  Legacy, 

In  Chancery. 

[Lord  Chancellor, 
Vice-Chancellor  of  England, 

or,  Vice-Chancellor ,  (naming  him).] 

or, 
[Master  of  the  Rolls.] 

Bate. 

Between  A.  A,  Plaintiff. 
0.  D.,  Defendant 

Upon  motion  this  day  made  unto  this  Court  by  Mr. 

,  of  Counsel  for  the  Plaintiff,  and  upon  hearing  Mr. 

-,  of  Counsel  for  the  Defendant,  [or,  upon  reading  a 


certificate  of  an  appearance  having  been  entered  by  the  De- 
fendant, or,  upon  hearing  an  affidavit  of  service  upon  the 
Defendant  of  the  writ  of  summons  issued  in  this  cause,] 
and  upon  reading  the  claim  filed  in  this  cause  on  the 
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dayof [and  an  affidavitof filed  in  this  cause,] 

[or,  the  Defendant  hj  his  Counsel  admitting  assets  of  the 
testator,  or,  intestate  in  the  said  claim  named,]  this  Court 
doth  order,  that  the  Defendant  do,  within  a  month  after  ser- 
vice upon  him  of  this  order,  pay  to  the  Plaintiff  the  sum  of 

pounds,  together  with  interest  thereon,  at  the  rate  of 

pounds  per  cent  per  annum,  from  the day  of 

to  the  time  of  such  payment,  together  with  the  costs 

of  this  suit,  to  be  taxed  by  the  Taxing  Master  in  rotation. 


2.  Form  of  Order  on  Executor  or  Administrator  to  accotmt, 
on  Claim  by  a  Creditor  of  Testator  or  Intestate. 

In  Chancery. 

[Lord  Chancellor, 
Vice-Chancellor  of  England, 

or,  Vice-Chancellor ,  (naming  him).] 

or, 
[Master  of  the  Rolls.] 

Date. 

Between  A.  B.,  Plaintiff. 
C.  D.,  Defendant 

Upon  motion,  &c,  [as  in  Form  No.  1]  this  Court  doth 
declare,  that  all  persons  who  are  creditors  of  the  said  tes- 
tator or  intestate  are  entitled  to  the  benefit  of  this  order. 
And  it  is  ordered,  that  it  be  referred  to  the  Master  of  this 
Court  in  rotation  to  take  an  account  of  what  is  due  to  the 

Plaintiff,  and  all  other  the  creditors  of deceased,  the 

testator  [or,  intestate]  in  the  Plaintiff*s  claim  named,  and 
of  his  funeral  expensea  And  it  is  ordered,  that  the  Master 
do  take  an  account  of  the  personal  estate  of  the  said  testa- 
tor [or,  intestate]  come  to  the  hands  of  the  said  Defendant, 
his  executor  [or,  administrator,]  or  to  the  hands  of  any 
other  person  or  persons,  by  his  order  or  for  his  use.  And 
it  is  ordered,  that  the  said  testator's  [or,  intestate's]  per- 
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sonal  estate  be  applied  in  payment  of  his  debts  and  funeral 
expenses  in  a  due  course  of  administration.  And  this 
Court  doth  reserve  the  consideration  of  all  further  direc- 
tions, and  of  the  costs  of  this  suit,  until  after  the  said 
Master  shall  have  made  his  report. 


3.  Form  of  Order  to  account  on  Claim  by  a  Legatee. 

In  Chancery. 

[Lord  Chancellor, 
Vice-Chancellor  of  England, 

or,  Vice-Chancellor ,  (naming  him).] 

or, 
[Master  of  the  Bolls.] 

Date. 

Between^.  A,  a  legatee  of ,  |  p,  .    .^ 

deceased     ....  / 

CD Defendant. 

Upon  motion,  &c.  [as  in  Form  No.  1]  this  Court  doth 
declare,  that  all  persons  who  are  legatees  of  the  said  testa- 
tor are  entitled  to  the  benefit  of  this  order.  And  it  is  or- 
dered, that  it  be  referred  to  the  Master  of  tiiis  Court  in  ro- 
tation, to  take  an  account  of  the  personal  estate  not  speci- 
fically bequeathed  of ,  deceased,  the  testator  in  the 

Plaintiff's  claim  named,  come  to  the  hands  of  the  Defend- 
ant, or  to  the  hands  of  any  other  person  or  persons  by  his 
order  or  for  his  use.  And  it  is  ordered,  that  the  said  Mas- 
ter do  take  an  account  of  the  said  testator's  debts,  funeral 
expenses,  and  of  the  legacies  given  by  his  wilL  And  it  is 
ordered,  that  the  said  testator's  said  personal  estate  be  ap- 
plied in  payment  of  his  funeral  expenses  and  debts  in  a 
due  course  of  administration,  and  then  in  payment  of  his 
legacies.  And  this  Court  doth  reserve  the  consideration 
of  all  further  directions,  and  of  the  costs  of  this  suit,  un- 
til after  the  said  Master  shall  have  made  his  report 
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4.  Form  of  Order  to  adcount,  on  Claim  by  aReddwiry  Le- 
gatee, or  one  ofeeveral  Residuary  Legatees. 

In  Chancery. 

[Lord  Chancellor, 
Vice-Chancellor  of  England, 

or,  Vice-Chancellor ,  (viaminghirn).'] 

or, 
[Master  of  the  Rolls.] 

DaJbe. 

Between  A,  JB.,  a  residuary  legatee  i  pi^j«f -^ 

of y  deceased    ...  J 

CD Defendant 

Upon  motion,  &c.  [ols  in  Form  No,  1]  this  Court  doth 
declare,  that  all  the  residuary  legatees  named  or  described 

in  the  will  of ,  deceased,  the  testator  named  in  the 

Plaintiff's  claim,  are  entitled  to  the  benefit  of  this  order, 
and  to  attend  the  proceedings  under  the  same  before  the 
Master;  and  it  is  referred  to  the  Master  to  inquire  and 
state  to  the  Court,  who  were  the  residuary  legatees  of  the 
testator  living  at  the  time  of  his  death,  and  whether  any 
of  them  are  since  dead,  and  if  dead,  who  is  or  are  their  le- 
gal personal  representative  or  representatives;  and  if  the 
Master  shall  find  that  all  such  residuary  legatees,  or  their 
legal  personal  representatives  have  been  duly  served  with 
writs  of  summons,  he  is  to  proceed  to  take  an  account,  dta 
{as  in  No.  3,  to  the  end.] 
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6.  Form  of  Order  to  account  on  Claim  by  tke  next  ofKin^ 
or  one  of  the  next  of  Kin,  of  an  Intestate. 

In  Chanceiy. 

[Lord  Chancellor, 
Vice-Chancellor  of  England, 

or,  Vice-Chancellor ,  (naming  Aim).] 

or, 
[Master  of  the  Rolls.] 

Date. 

Between  A.  B.,  Plaintiff. 
C.  D.y  Defendant. 

TJpon  motion,  &c.  [cw  in  Form  No.  1]  this  Court  doth 
declare,  that  all  the  next  of  kin  according  to  the  Statutes 

of  Distribution,  of  ,  the  intestate  named  in  the 

Plaintiff's  claim,  are  entitled  to  the  benefit  of  this  order, 
and  to  attend  the  proceedings  before  the  Master  under  the 
sama  And  it  is  referred  to  the  Master  of  this  Court  in 
rotation  to  inquire  and  state  to  the  Court,  who  were  the 
next  of  kin,  according  to  the  Statutes  of  Distribution,  of  the 

gaid ^  living  at  the  time  of  his  decease,  and  whether 

any  of  them  are  since  dead,  and  if  dead,  who  is  or  are 
their  legal  personal  representative  or  representatives;  and 
if  the  said  Master  shall  find  that  such  next  of  kin  have 
been  duly  served  with  writs  of  summons  to  attend  the  pro- 
ceedings before  him  under  this  order,  then  it  is  ordered, 
that  it  be  referred  to  the  said  Master  to  take  an  account 
of  the  said  intestate's  personal  estate  [usual  accounts  of 
personal  estate,  debts,  and  funeral  expenses,  Sc,  as  in  Form 
No.  3.] 
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6.  Farm  of  Order  for  Accou/nt  ofPer8onal  Estate  of  a  De- 
ceased Pereouy  on  the  Claim  of  the  Executor  or  Ad- 
ministrator. 

In  Chancery. 

[Lord  Chancellor, 
Vice-Chancellor  of  England, 

or,  Vice-Chancellor ,  (naming  him).] 

or, 
[Master  of  the  Rolls.] 

Date. 

Between  A.  JJ.,  Plaintiff. 
0.  D.,  Defendant 

Upon  motion,  &c.,  [as  in  Form  No.  1]  this  Court  doth 
declare,  that  all  persons  intereited  in  the  personal  estate 
of  the  said  testator  [or,  intestate]  are  entitled  to  the  bene- 
fit of  this  order.  And  it  is  ordered,  that  it  be  referred  to 
the  Master  to  take  an  account  of  the  testator's  [or,  intes- 
tate's] personal  estate  possessed  by  the  Plaintiff  or  by  any 
other  person  by  his  order  or  for  his  use,  and  also  to  take 
an  account  of  the  testator's  [or,  intestate's]  funeral  ex- 
penses, debts,  and  legacies;  and  it  is  ordered,  that  such 
personal  estate  be  applied  in  a  due  course  of  administra- 
tion in  payment  of  such  funeral  expenses,  debts,  and  lega- 
cies; and  any  further  directions  which  may  be  necessary 
are  hereby  reserved,  &a 
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7.  Form  of  Order  of  Foreclosure,  on  Claim  by  a  Legal  or 

Equitable  Mortgagee. 
In  Chancery. 

[Lord  Chancellor, 
Vice-Chancellor  of  England, 

or,  Vice-Chancellor ,  (naming  him).] 

or, 

[Master  of  the  Rolls.] 

Date. 

Between  A.  JB.,  Plaintiff. 
a  D.,  Defendant 

Upon  motion,  &c.  [aa  in  Form  No.  1]  this  Court  doth 
order,  that  it  be  referred  to  the  Master  of  this  Court  in 
rotation,  to  take  an  account  of  what  is  due  to  the  Plain- 
tiff for  principal  and  interest  on  the  mortgage  [or,  equit- 
able mortgage]  in  the  Plaintiff's  claim  mentioned.  And 
it  is  ordered,  that  it  be  referred  to  the  Taxing  Master  in 
rotation  to  tax  the  Plaintiff  his  costs  of  this  suit  And 
upon  the  Defendant  paying  to  the  Plaintiff  what  shall  be 
reported  due  to  him  for  principal  and  interest  as  afore- 
said, together  with  the  said  costs  when  taxed,  within  six 
months  after  the  said  Master  shall  have  made  his  report, 
at  such  time  and  place  as  the  said  Master  shall  appoint, 
it  is  ordered,  that  the  Plaintiff  [do  re-convey  the  mort- 
gaged premises  in  the  Plaintiff's  affidavit  of  claim  men- 
tioned, free  and  clear  of  all  incumbrances  done  by  him,  or 
any  claiming  by,  from,  or  under  him,  and]  do  deliver  up 
all  deeds  and  writings  in  his  custody  or  power  relating 
thereto,  upon  oath,  to  the  said  Defendant,  or  to  whom  he 
shall  appoint.  But  in  default  of  the  Defendant  paying 
unto  the  Plaintiff  such  principal,  interest,  and  costs  as 
aforesaid,  by  the  time  aforesaid,  it  is  ordered,  that  the 
Defendant  [do  stand  absolutely  debarred  and  foreclosed 
of  and  from  all  equity  of  redemption  of,  in,  and  to  the 
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said  mortgaged  premises]  do  convey  to  the  Plaintiff  the 
premises  comprised  in  the  equitable  mortgage  in  the  Plain- 
tiff's affidavit  of  claim  mentioned,  free  and  clear  of  all 
right,  title,  interest,  and  equity  of  redemption  of,  in,  and 
to  the  said  premises;  and  the  Master  is  to  settle  the  con- 
veyance, if  the  parties  differ  about  the  same. 


8.  Form  of  Order  ofScdey  on  Claim  hy  a  Legal  or  Equitable 
Mortgagee  or  Person  entitled  to  a  Lien. 

In  Chancery. 

[Lord  Chancellor, 

Vice-Chancellor  of  England, 

or,  Vice-Chancellor, ,  (naming  him).] 

or, 

[Master  of  the  Bolls.] 

Date. 

Between  A.  A,  Plaintiff. 

C.  D.,  Defendant. 

Upon  motion,  &c.  [as  in  Form  JVb.  1]  this  Court  doth 
order,  that  it  be  referred  to  the  Master  of  this  Court  in 
rotation  to  take  an  account  of  what  is  due  to  the  Plaintiff 
for  principal  and  interest  on  the  mortgage  [or,  equitable 
mortgage,  or^  lien]  in  the  Plaintiff's  claim  mentioned.  And 
it  is  ordered,  that  it  be  referred  to  the  Taxing  Master  in 
rotaticm  to  tax  the  Plaintiff  his  costs  of  this  suit  And 
upon  the  Defendant  paying  to  the  Plaintiff  what  shall  be 
reported  due  to  him  for  principal  and  interest  as  aforesaid, 
together  with  the  said  costs,  within  six  months  after  the 
said  Master  shall  have  made  his  report,  at  such  time  and 
place  as  the  said  Master  shall  appoint,  it  is  ordered,  that 
the  Plaintiff  [do  re-convey  the  mortgaged  premises  in  the 
Plaintiff's  affidavit  of  claim  mentioned,  free  and  clear  of 
all  incumbrances  done  by  him,  or  any  claiming  by,  from, 
or  under  him,  and]  do  deliver  up  all  deeds  and  writings 

d2 
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in  his  custody  or  power  relating  thereto,  upon  oath,  to  the 
Defendant,  or  to  whom  he  shall  appoint;  but  in  default 
of  the  Defendant  paying  to  the  Plaintiff  such  principal, 
interest,  and  costs  as  aforesaid,  by  the  time  aforesaid,  then 
it  is  ordered,  that  the  said  mortgaged  premises  [or,  the 
premises  subject  to  the  said  equitable  mortgage,  or,  lien] 
be  sold,  with  the  approbation  of  the  said  Master.  And  it 
is  ordered,  that  the  money  to  arise  by  such  sale  be  paid 
into  Court  to  the  end  that  the  same  may  be  duly  applied 
in  payment  of  what  shall  be  found  due  to  the  Plaintiff  for 
principal,  interest,  and  costs  as  aforesaid ;  and  this  Court 
doth  reserve  the  consideration  of  all  further  directions 
until  after  the  said  Master  shall  have  made  his  report. 


9.  Form  of  an  Order  for  Redemption  on  Claim  by  Person 

entiUed  to  redeem. 

In  Chancery. 

[Lord  Chancellor, 

Vice-Chancellor  of  England, 

or,  Vice-Chancellor ,  (naming  him),] 

or, 

[Master  of  the  Rolls.] 

Date. 

Between  A»  B,,  Plaintiff. 

C.  2).,  Defendant 

Upon  motion,  &c.  \ae  in  Form  No.  1]  this  Court  doth 
order,  that  it  be  referred  to  the  Master  in  rotation  to  take 
an  account  of  what  is  due  to  the  Defendant  for  principal 
and  interest  on  his  mortgage  [or,  equitable  mortgage,  or, 
lien]  in  the  Plaintiff's  claim  mentioned.  And  it  is  ordered, 
that  it  be  referred  to  the  Taxing  Master  in  rotation  to  tax 
the  Defendant  his  costs  of  this  suit  And  upon  the  Plain- 
tiff paying  to  the  Defendant  what  shall  be  reported  due  to 
him  for  principal  and  interest,  together  with  such  costs, 
when  taxed,  within  six  months  after  the  said  Master  shall 


ORDERS  IN  CHANCERY.  xlv 

have  made  his  report,  at  snch  time  and  place  as  the  said 
Master  shall  appoint,  this  Court  doth  order,  that  the  De- 
fendant do  re-convey  the  mortgaged  premises  [or,  deliver 
up  possession  of  the  property  subject  to  the  equitable 
mortgage,  or,  lien]  in  the  PlaintiflTs  claim  mentioned,  free 
and  clear  from  all  incumbrances  done  by  him,  or  any 
claiming  by,  from,  or  under  him,  and  do  deliver  up  all 
deeds  and  writings  in  his  custody  or  power  relating  there- 
to, upon  oath,  to  the  Plaintiff  or  to  whom  he  shall  appoint, 
but  in  default  thereof  the  Plaintiff  s  said  claim  is  to  stand 
dismissed  out  of  this  Court,  with  costs,  to  be  taxed  by  the 
said  Taxing  Master,  and  to  be  paid  by  the  Plaintiff  to  the 
Defendant 


10.  Form  of  Order  of  Reference  of  Title,  on  Claim  of 
Person  seeking  Specific  Performance. 

In  Chancery. 

[Lord  Chancellor, 

Vice-Chancellor  of  England, 

or,  Vice-Chancellor, ,  (naming  him).] 

or, 

[Master  of  the  Rolls.] 

Date. 

Between  A.  B.,  Plaintiff. 

C.  D.,  Defendant 

Upon  motion,  &c.  [as  in  Form  No.  1]  this  Court  doth 
order,  that  it  be  referred  to  the  Master  of  this  Court  in 
rotation  to  inquire  whether  a  good  title  can  be  made  to 
the  property  comprised  in  the  agreement  in  the  said  Plain- 
tiff's claim  mentioned.  And  in  case  the  said  Master  shall 
be  of  opinion  that  a  good  title  can  be  made,  it  is  ordered, 
that  he  do  state  at  what  time  it  was  first  shewn  that  such 
good  title  could  be  made;  and  this  Court  doth  reserve  the 
consideration  of  all  further  directions,  and  of  the  costs  of 
this  suit,  until  after  the  said  Master  shall  have  made  his 
report 
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11.  Formof  Order  for  an  Acc<miit  of  Partnership  Dealings 
and  TransadionSj  on  Claim  of  Person  entitled  to  the 
Accownt. 

In  Chanceiy. 

[Lord  Chancellor, 

Vice-Chancellor  of  England, 

or,  Vice-Chancellor ,  (naming  Wm).] 

or, 

[Master  of  the  Bolls.] 

Date. 

Between  A.  B.,  Plaintiff 

0.  2).,  Defendant 

Upon  motion,  &c.  [as  in  Form  No.  1]  this  Court  doth 
order,  that  it  be  referred  to  the  Master  of  this  Court  in  ro- 
tation to  take  an  account  of  the  partnership  dealings  and 
transactions  between  the  Plaintiff  and  the  Defendant,  from 

the day  of :    And  it  is  ordered,  that  what, 

upon  taking  the  said  account,  shall  be  found  due  from 
either  of  the  said  parties  to  the  other  of  them,  be  paid  by 
the  party  from  whom  to  the  party  to  whom  the  same  shall 
be  found  due;  [and  this  Court  doth  reserve  the  considera- 
tion of  all  further  directions,  and  of  the  costs  of  this  suit, 
until  after  the  said  Master  shall  have  made  his  report.] 
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12.  Form  of  an  Order  on  Claim  by  a  Person  claiming  to 

use  the  Name  of  his  Trustee. 
In  Chancery. 

[Lord  Chancellor^ 
Vice-Chancellor  of  England, 

or,  Vice-Chancellor ^  (naming  him).] 

ory 

[Master  of  Ute  Rolls.] 

Date. 

Between  A.  B.,  Plaintiff. 

0.  D.,  Defendant 

Upon  motion,  &c.  [as  in  Form  No.  1]  this  Court  doth 
order,  that  the  Plaintiff  be  at  liberty  to  use  the  name  of 
the  Defendant,  in  prosecuting  the  action  at  law  in  the 
Plaintiff^s  claim  mentioned,  on  indemnifying  the  Defend- 
ant against  the  costs  of  such  action.  And  it  is  ordered, 
that  it  be  referred  to  the  Master  of  this  Court  in  rotation 
to  settle  the  indemnity  to  be  given  by  the  Plaintiff  to  the 
Defendant,  in  case  the  parties  differ  about  the  same. 


13.  Form  ofOrder^  on  Claim  for  the  Appointment  of  New 

Trustees. 

In  Chancery. 

[Lord  Chancellor, 

Vice-Chancellor  of  England, 

or,  Vice-Chancellor ^  (naming  him).] 

or, 

[Master  of  the  Rolls.] 

Date. 

Between  A.  B.,  Plaintiff. 
C.  2).,  Defendant 

Upon  motion,  &c.  [as  in  Form  No.  1]  this  Court  doth 
order,  that  it  be  referred  to  the  Master  of  this  Court  in  ro- 
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tation  to  appoint  - 


[To  be  omitted 
in  the  case  of 
infimtsor 
charitiet.] 
[To  be  omitted 
where  the  De- 
fendant is  con- 
tinued a  tnu- 
tee.] 


-proper  persons  to  be  new  trustees 


under  the  indenture  [or,  will  or  other  instrument]  in  the 
Plaintiff's  claim  mentioned,  in  the  place  of  {or,  to  act  in 
conjunction  with]  the  Defendant  And  it  is  ordered,  that 
the  Defendant  do  convey  [assign  or  transfer]  the  trust 
fund  or  property  [referring  to  it]  to  such  new  trustees  [or, 
so  as  to  vest  the  same  in  such  new  trustees  jointly  with 
himself,]  upon  the  trusts  of  the  said  indenture  [or,  will  or 
other  docfument,]  or  such  of  them  as  are  now  subsisting  and 
capable  of  taking  effect,  and  they  are  C^  declare  the  trust 
thereof  accordingly,  such  conveyance  [or,  assignment]  to 
be  settled  by  the  said  Master,  in  case  the  parties  differ 
about  the  same.  [And  it  is  ordered,  that  the  Defendant 
do  deliver  over  to  such  new  trustees  all  deeds  and  writ- 
ings in  his  custody  or  power  relating  to  the  said  trust  pro- 
perty.] 

cottbnham,  0. 

Lanqdale,  M.  R. 

Lancelot  Shadwbll,  V.  C.  K 

J.  L.  Knight  Bbucb,  V.  C. 

Jambs  Wigram,  V.  C. 
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ORDER  OF  COURT. 

Mcniayy  the  Srd  day  of  June,  1850. 

The  Right  Honourable  Charles  Christopher  Lord 
CoTTENHAM,  Lord  High  Chancellor  of  Great  Britain, 
by  and  with  the  advice  and  assistance  of  the  Right 
Honourable  Henry  Lord  Langdalb,  Master  of 
the  Rolls,  the  Right  Honourable  Sir  Lancelot 
Shadwell,  Vice-Chancellor  of  England,  the  Right 
Honourable  the  Vice-Chancellor  Sir  Jakes  Lewis 
Enight  Bruce,  and  the  Right  Honourable  the 
Vice-Chancellor  Sir  James  Wigram,  doth  hereby, 
in  pursuance  of  an  Act  of  Parliament  passed  in  the 
fourth  year  of  the  reign  of  Her  present  Majesty,  4VicLG.94. 
intituled  ''  An  Act  for  facilitating  the  Administra- 
tion of  Justice  in  the  Court  of  Chancery,"  and  of  an 
Act  passed  in  the  fifth  year  of  the  reign  of  Her  pre-  5  Yict  c.  52. 
sent  Majesty,  intituled  '*  An  Act  to  amend  an  Act 
of  the  Fourth  Year  of  the  Reign  of  Her  present  Ma- 
jesty, intituled  ^  An  Act  for  facilitating  the  Adminis- 
tration of  Justice  in  the  Court  of  Chancery,' "  and  of 
an  Act  passed  in  the  eighth  and  ninth  years  of  the  s  &  9  Vict. 
reign  of  Her  present  Majesty,  intituled  "  An  Act  ^ 
for  amending  certain  Acts  of  the  Fourth  and  Fifth 
Years  of  the  Reign  of  Her  Majesty  for  facilitating 
the  Administration  of  Justice  in  the  Court  of  Chan- 
cery, and  for  providing  for  the  Discharge  of  the 
Duties  of  the  Subpoena  Office  after  the  Death,  Re- 
signation, or  removal  of  the  present  Patentee  of 
that  Office,"  and  in  pursuance  and  execution  of  all 
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other  powers  enabling  him  in  that  behalf,  Order 
AND  Direct,  That  all  and  every  the  Rules,  Orders, 
and  Directions  hereinafter  set  forth  shall  henceforth 
be,  and  for  all  purposes  be  deemed  and  taken  to  be, 
General  Orders  and  Rules  op  the  High  Court 
OF  Chancery;  yiz. 

Order  of  »•  I.  Every  decree  or  order  of  reference  is  to  be  brought 

brought  into  ^i^to  the  Master's  Office  by  the  party  having  the  carriage 
JdSinten^i.  ^''^®^^^>  within  ten  days  after  the  same  shall  have  been 
passed  and  entered,  and  in  default  thereof  any  other  party 
to  the  cause  or  matter  is  to  be  at  liberty  to  bring  in  the 
same,  and  such  party  shall  have  the  carriage  of  the  pro- 
ceedings under  such  decree  or  order,  unless  the  Master 
shall  otherwise  specially  direct. 

Maater  may  re-       IL  If  upon  the  Warrant  taken  out  for  considering  the 
berepreaented    decree  or  Order  of  reference,  or  at  any  time  during  the  re- 
byonesoUdtor;  ferencc,  it  shall  appear  to  the  Master,  with  respect  to  the 
whole  or  any  portion  of  the  proceedings,  that  the  interests 
of  the  parties  can  be  classified,  he  is  to  be  at  liberty  to 
require  the  persons  constituting  each  or  any  class  to  be 
and  if  the  par-    represented  by  the  same  solicitor;  and  if  the  parties  con- 
nOTunato'wwS^   stituting  such  class  cannot  agree  upon  the  solicitor  to  re- 
aoUdtor.  present  them,  the  Master  is  to  be  at  liberty  to  nominate 

such  solicitor  for  the  purpose  of  the  proceedings  before 
Party  lepre-      him ;  and  if  any  of  the  parties  constituting  such  class  shall 
fa«nf  soHdtor    decline  to  authorise  the  solicitor  so  nominated  to  act  for 
to  pay  hM  own   ^jm^  and  shall  insist  upon  being  represented  by  a  different 
solicitor,  such  party  shall  personally  pay  the  costs  of  his 
own  solicitor  of  and  relating  to  the  proceedings  before  the 
Master  with  respect  to  which  such  nomination  shall  have 
been  made,  and  all  such  further  costs  as  shall  be  occa- 
sioned to  any  of  the  parties  by  his  being  represented 
by  a  different  solicitor  from  the  solicitor  so  to  be  nomi- 
nated. 
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III.  The  arrangement  and  regulation  of  the  course  of  Proeeedingi  to 
proceedings  under  each  reference  are  to  be  wholly  sub-  jecttotiwoon^ 
ject  to  the  control  and  direction'  of  the  Master,  and  the  j^Lur** 
Master  is  to  proceed  with  the  reference  made  to  him  as 
speedily  as  the  nature  thereof,  and  the  business  of  the 
office  will  allow. 

lY.  The  duration  of  warrants  to  proceed  upon  any  re-  Piooeedingi 

ference  before  the  Master,  is  not  to  be  limited  to  an  hour,  JSEiTtobe^ 

or  any  other  period  of  time;  and  the  proceedings  upon  any  *"^!5^2J^ 

warrant  are,  as  far  as  possible,  to  be  continued  consecu-  day  to  daj  vn- 

tively  from  hour  to  hour,  and  from  day  to  day,  until  the  **™P***~* 
same  shall  be  completed,  but  not  so  as  to  cause  unreason- 
able delay  in  other  causes  or  matters  depending  before  the 

Master;  and  the  Master  shall  therefore  be  at  liberty  to  Mutcrnuiy 

adjourn  the  further  hearing  of  any  matter  or  thing  before  iMubg,  wfak^ 

him,  to  such  future  day  as  he  shall  think  fit;  and  on  every  SJjJ^Sw^t**^ 

such  adjournment  the  parties  shall  be  obliged  to  attend  farther  wanrnnt 
without  a  farther  warrant,  unless  the  Master  shall  other- 
wise direct 

v.  The  Master  shall  give  priority,  as  fiur  as  may  be,  to  Muter  to  giT« 
exceptions  for  insufficiency,  impertinence,  and  scandal,  ceptions,  and 


and  to  matters  and  applications  under  3  &  4  WilL  IV,  c.  ^qSiSgS- 

94,  &  13,  and  the  Orders  made  in  pursuance  thereof,  and  v^^^ 
to  any  other  matters  or  applications  requiring  inunediate 
despatch. 

YL  The  Master's  power  to  proceed  ex  parte,  in  case  of  Eg  parte  pn- 

the  non-attendance  of  any  party  on  any  warranty  shall  ex-  j^^«2J^" 

tend  to  the  case  of  his  non^ttendance  upon  any  adjourn-  ^"""itw^ 
ment  of  any  warrant 

YIL  The  Master's  power  to  award  costs  in  case  of  the  Master  may 

non-attendance  of  any  party  upon  any  warrant,  is  to  ex-  ^of^" 
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L     tend  to  the  case  of  his  non-attendance  upon  any  adjourn- 
J^^^^"**      ment  of  any  warrant  to  a  fixed  time. 


Master  to  report 
arcuoist&iice  of 
undue  delay. 


Hatter  may  dif- 
allow  ttate- 
menti  which  are 
unpertinent,  .or 
wnneceaearily 
long. 


Costs  of  stich 
statements. 


VIII.  In  all  cases  when  a  proceeding  has  been  unduly 
delayed,  by  reason  of  the  neglect  of  any  party  or  his  soli- 
citor, the  Master  shall,  in  the  first  report  which  he  shall 
make  on  the  subject-matter,  in  respect  of  which  such  pro- 
ceeding has  been  unduly  delayed,  state  specially  to  the 
Court  the  circumstances  of  such  delay,  in  order  that  the 
Court  may,  if  it  shall  so  think  fit,  in  addition  to  and  not- 
withstanding any  costs  which  the  Master  may  have  certi- 
fied to  be  paid  in  the  course  of  the  proceedings  before 
him,  make  such  further  order  in  respect  thereof  as  justice 
shall  require. 

IX.  If  it  shall  appear  to  the  Master  that  any  state  of 
facts,  affidavit,  or  other  proceeding  before  him,  contains 
statements  which  are  impertinent  or  of  unnecessary  length, 
he  shall  be  at  liberty  (without  any  application  made  to  him 
for  the  purpose)  to  disallow  such  matter,  distinguishing  by 
his  initials  in  the  margin  the  parts  so  disallowed;  and  he 
shall  cause  a  memorandum  of  his  having  disallowed  such 
impertinent  matter  to  be  indorsed  on  the  office  copies  of 
the  draft  of  his  report,  as  to  the  particular  inquiry  on 
which  such  state  of  facts,  affidavit,  or  other  proceeding 
shall  have  been  used  before  him;  and  in  the  taxation  of 
costs,  no  costs  shall  be  allowed  to  the  parties  by  or  on 
whose  behalf  such  state  of  facts,  affidavit,  or  other  pro- 
ceeding was  brought  into  the  Master's  Office,  for  or  in  re- 
spect of  the  matter  so  disallowed,  and  the  Taxing  Master 
shall  allow  to  the  other  parties  to  the  suit  or  matter  all 
such  costs,  as  have  been  incurred  by  or  occasioned  to 
them  by  reason  of  the  matter  so  disallowed;  and  such 
costs  shall  be  paid  by  the  party  by  or  on  whose  behalf 
such  state  of  facts,  affidavit,  or  other  proceeding  was  so 
brought  in. 
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X  In  all  proceedings  before  the  Master,  where  he  is  at*  Fees  of  CouimI 

tended  by  Counsel,  the  allowances  on  the  taxation  of  costs  ^bTr^Jdi^ 

in  respect  of  the  fees  to  such  Counsel  are  to  be  regulated  by  »«me  prin- 

upon  the  same  principle  as  if  the  proceedings  were  before  ceedings  were 

.  V     ^        .  before  the 

the  Court  Court 

XI.  The  costs  of  procuring  the  attendance  of  Counsel  Coiu  of  attend- 
before  the  Master  are  to  be  allowed  on  the  taxation  of  before  Muter 
costs  as  between  party  and  party,  in  all  cases  in  which  the  ^on^ofi^Mter^ 
Master  shall  certify  such  attendance  to  be  proper,  and  in 
no  other  case. 


XEI.  In  case  of  the  absence,  from  illness  or  otherwise,  Any  Uaiter 

^  «,  ,  »         i*         t     ™*y  "ct  for  ab- 

of  any  Master  to  whom  any  cause  or  matter  is  referred,  Bent  Master 

any  other  Master  may,  with  his  concurrence,  act  in  the  ^^rteaoJ'^ 

place  of  the  Master  so  for  the  time  being  absent;  but  any 

order  or  other  proceeding  to  be  made  or  had  by  or  before 

such  Master  so  acting,  is  to  be  entered  as  made  or  had  by 

or  before  him  for  or  in  the  place  of  the  Master  to  whom 

the  reference  is  made. 


XIII.  The  Masters  are  forthwith  and  from  time  to  time  Hasten  from 
to  meet  and  consider  such  additional  Orders  or  Regular  consider  and 
tions  as  may  appear  to  them,  or  the  majority  of  them,  cal-  2rfCbm^or 
culated  to  expedite  and  facilitate  the  satisfactory  transac-  ^  -^^^z^' 
tion  of  the  business  of  the  suitors  in  their  offices,  and  to 

report  such  additional  Orders  or  Regulations  to  the  Lord 
Chancellor,  to  the  end  that,  if  the  same  should  be  ap- 
proved by  him,  proper  steps  may  be  taken  for  such  ad- 
ditional  Orders  or  Regulations  being  adopted  and  duly 
made  General  Rules  and  Orders  of  the  Court 

XIV.  The  Registrars  are  forthwith  and  from  time  to  Begirtran  fnoi 

,  time  to  time  to 

time  to  meet  and  consider  such  Orders  or  Regulations  as  consider  and 
may  appear  to  them,  or  the  majority  of  them,  calculated  ^^(^Mllor 
to  expedite  and  facilitate  the  satisfactory  transaction  of  JJ^^^^JJ^ 
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the  business  of  the  suitors  in  their  office,  and  to  report 
such  Orders  or  Regulations  to  the  Lord  ChanceUor,  to  the 
end  that,  if  the  same  be  approved  bj  him,  proper  steps 
may  be  taken  for  such  Orders  or  Regulations  being  adopted 
and  duly  made  General  Rules  and  Orders  of  the  Court 

XY.  That  this  Order  be  drawn  up  and  entered  by  the 
Registrar  of  the  said  Court 

(Signed)        Cottenham,  C. 
Lanodale,  M.R 
Lancelot  Shadwell,  V.C.E. 
J.  L.  Knight  Bbuce,  V.C. 
Jambs  Wiobam,  V.C. 
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ORDER  OF  COURT. 

2nd  N'ovember,  1850. 

The  Right  Honourable  Thomas  Lord  Truro,  Lord 
High  Chancellor  of  Great  Britain,  by  and  with  the 
advice  and  assistance  of  the  Right  Honourable 
Hekry  Lord  Langdalb,  Master  of  the  Rolls,  and 
the  Right  Honourable  the  Vice-Chancellor  Sir  James 
Lewis  Knight  Bruce,  and  the  Honourable  the 
Vice-Chancellor  Sir  Robert  Monsey  Rolfe,  Doth 
hereby,  in  pursuance  of  an  Act  of  Parliament  pass- 
ed in  the  session  of  Parliament  holden  in  the  thir- 
teenth and  fourteenth  yeara  of  the  reign  of  Her  is  &  14  Vict 
present  Majesty,  intituled  "  An  Act  to  diminish  ^' 
the  Delay  and  Expense  of  Proceedings  in  the  High 
Court  of  Chancery  in  England,"  and  in  pursuance 
and  execution  of  all  other  powers  enabling  Him  in 
that  behalf,  Ordbb  and  Direct,  that  all  and  every 
the  Rules,  Orders,  and  Directions  hereinafter  set 
forth,  shall  henceforth  be,  and  for  all  purposes  be 
deemed  and  taken  to  be,  Genebal  Rules  and 
Ordbbs  of  the  High  Coubt  op  Chanceby; 
viz. — 

IntrodiActory. 

I.  The  several  Orders  comprised  in  the  General  Order  Repeal  of  aeve- 
of  the  3rd  of  April,  1828,  which  are  respectively  numbered  ^  ^^-J^. 
7,  9,  and  10 ;  and  the  Order  comprised  in  the  General  Or-  ^*®°  q"^*^ 
der  of  the  21st  oi  December,  1833,  which  is  numbered  19; 
and  the  Order  comprised  in  the  General  Order  of  the  9th 
May,  1839,  which  is  numbered  6;  and  the  several  Orders 
Vol.  IL  e  L  C. 
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or  parts  of  Orders  comprised  in  the  General  Order  of  the 
8th  day  of  May^  1845,  which  are  respectively  numbered  as 
the  second  Article  of  the  14th  of  the  said  Order;  and  the 
6th,  7th,  8th,  9th,  20th,  2l8t,  22nd,  23rd,  24th,  25th,  26th, 
27th,  28th,  29th,  30th,  and  31st  Articles  of  the  16th  of 
the  said  Order;  and  the  several  Orders  comprised  in  the 
said  last-mentioned  General  Order,  which  are  respectively 
numbered  17,  19,  38,  39,  40,  41,  and  42;  and  all  other  Or- 
ders and  parts  of  Orders,  so  far  as  such  other  Orders  and 
parts  of  Orders  are  inconsistent  with  these  Orders,  but  not 
further  or  otherwise,  are  hereby  abrogated  and  discharged. 

IL  All  former  Orders  and  parts  of  Orders  not  specified 
in  Order  I,  so  far  as  the  same  are  now  in  force,  and  con- 
sistent with  these  Orders,  or  applicable  to  the  same,  or  the 
subject-matter  thereof,  are  to  remain  in  full  force  and 
effect. 


T^me  at  which 
these  Orden 
come  into  ope- 
ration. 


When  these  Orders  are  to  come  into  Operation, 

III.  These  Orders  are,  as  to  all  suits  or  matters  now 
pending  or  hereafter  to  be  commenced,  to  take  effect  on 
this  2nd  day  o{  November,  1850. 


Cases  in  which 
TBcation  not  to 
be  reckoned. 


Exceptions  to  Pleadings,  <fec.,  for  Scandal,  Impertinence, 
or  Insufficiency, 

IV.  The  times  of  vacation  are  not  to  be  reckoned  in  the 
computation  of  the  time  allowed  for  filing  or  setting  down 
exceptions  for  scandal,  impertinence,  or  insufficiency,  in 
cases  where  the  time  is  not  limited  by  notice  given  pur- 
suant to  the  13th  of  these  Orders. 


Orders  not  to 
apply  to  refer- 
ences  now 
pending. 


V.  These  Orders  do  not  apply  to  any  reference  for  scan- 
dal, impertinence,  or  insufficiency  pending  before  any  of 
the  Masters  at  the  time  when  these  Orders  come  into 
operation;  but  as  to  all  such  references  the  existing  Rules 
and  Orders  of  the  Court  are  to  remain  in  force. 
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YL    No  order  is  to  be  made  for  leave  to  file  exceptions  No  excrptionf 

nunc  Ttro  tune* 
nunc  pro  tunc. 

VII.  A  Defendant,  whose  answer  is  not  excepted  to  or  Election  whc- 
set  down  for  hearing  on  former  exceptions,  alleging  that  ^\  pn!^  at 
the  Plaintiff  is  prosecuting  him  in  this  Court  and  also  at  >*^«»-«  equity. 
law  for  the  same  matter,  may,  upon  the  expiration  of  eight 
days  after  his  answer  or  further  answer  is  filed,  obtain,  as 
of  course,  on  motion  or  petition,  the  usual  order  for  the 
Plaintiff  to  make  his  election  in  which  Court  he  will 
proceed. 

YIII.  After  the  filing  of  a  Defendant's  answer,   the  Time  for  except- 
Plaintiff  has  six  weeks  within  which  he  may  file  excep-  Slfncr. """ 
tions  thereto  for  insufficiency. 

If  he  does  not  file  exceptions  within  six  weeks 
such  answer,  on  the  expiration  of  the  six  weeks,  is  to 
be  deemed  sufficient. 

IX  A  Defendant  desiring  to  prevent  exceptions  to  his  Time  for  tub- 
answer  for  insufficiency  being  set  down  for  hearing,  has  for  ^ptj^ 
that  purpose  only  eight  days  after  the  filing  of  such  excep- 
tions within  which  he  may  submit  to  the  same. 

X.  If  a  Defendant,  not  being  in  contempt,  submits  to  Time  for  put- 
exceptions  to  his  answer  for  insufficiency  before  the  Plain-  answer  after^ 
tiff  has  set  them  down  for  hearing,  he  is  allowed  three  ~^j^*^ 
weeks  from  the  date  of  the  submission  within  which  he  is 
to  put  in  his  further  answer  to  the  bill 

XI-  The  Plaintiff  having  filed  exceptions  for  insuffi-  Time  for  Mtdng 
ciency  to  a  Defendant's  answer,  is  not  to  set  them  down  tions  for  imuA- 
for  hearing  before  the  expiration  of  eight  days  from  the  S^^wtion  «?* 
filing  of  such  exceptions,  unless  in  a  case  of  election  he  >nJ«n«*>o» 
is  required  by  notice  in  writing  firom  such  Defendant  to 
set  them  down  in  four  days,  pursuant  to  the  13th  of  these 

e2 


Iviii  ORDERS  IN  CHANCERY. 

Orders,  or  in  a  case  where  the  common  injunction  may  be 
obtained  or  retained  on  the  allowance  of  such  exceptions. 

Setting  down         XII.  Exceptions  to  answers  for  insufficiency,  or  to  any 
hearing?"*   '     pleading  or  other  matter  depending  before  the  Court  for 
scandal  or  impertinence,  or  for  scandal  and  impertinence, 
are  to  be  set  down  for  hearing  by  the  Registrar  at  the  re- 
quest of  the  party  filing  the  same,  upon  the  production  of 
a  certificate  of  the  Clerk  of  Records  and  Writs  of  the  filing 
of  such  exceptions,  or  (in  the  case  of  exceptions  to  an  an- 
swer for  insufficiency)  of  the  filing  of  a  further  answer; 
Sach  exceptions  and  the  same  are  to  be  advanced  and  put  in  the  paper  for 
^*°        hearing  on  an  early  day;  and  the  party  setting  down  any 
such  exceptions  shall,  on  the  day  on  which  the  same  shall 
be  so  set  down,  serve  a  notice  thereof  on  the  party  whose 
pleading  or  other  matter  is  excepted  to,  otherwise  the  said 
exceptions  shall  be  deemed  not  set  down. 

Defendant  may  XIII.  A  Defendant,  whose  answer  is  excepted  to,  alleg- 
^Litotellet  iiig  that  the  Plaintiff  is  prosecuting  him  in  this  Court  and 
fo^tt^s^cre  ^^^  ^^  ^^^  ^^^  ^^®  same  matter,  may,  by  notice  in  writing, 
Plaintiff  is  pro-    require  the  Plaintiff  to  set  down  the  exceptions  within 

oeeding  at  law  , 

and  in  equity,     four  days  from  the  service  of  the  notice. 

And  if  the  Plaintiff  does  not  set  down  such  ex- 
ceptions within  such  four  days,  such  Defendant  is 
entitled  as  of  course,  on  motion  or  petition,  to  obtain 
the  usual  order  for  the  Plaintiff  to  make  his  elec- 
tion in  which  Court  he  will  proceed. 

Exceptions  for  XIV.  The  Plaintiff  having  filed  exceptions  for  insuffi- 
^s^^^  ^  ciency  to  a  Defendant's  answer  is  to  set  them  down  for 
aft«p  eight  and  hearing  after  the  expiration  of  eight  days,  but  within  four- 
dayi.  teen  days  from  the  filing  of  such  exceptions. 

If  he  does  not,  the  answer  on  the  expiration  of 
such  fourteen  days  is  to  be  deemed  sufficient. 
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XV.  The  Plamtiff,  having  shewn  exceptions  to  a  Defend-  In  injnnctioii 
ant's  answer  for  insufficiency  as  cause  against  dissolving  an  So^'if  shewn  m 
injunction,  is  to  set  down  such  exceptions  for  hearing  at  2^own*the* 
the  latest  on  the  day  next  after  shewing  such  exceptions  as  next  day. 
cause. 

If  he  does  not,  the  injunction  is  dissolved. 

XYI.    After  the  filing  of  exceptions  to  a  Defendant's  Time  for  Mtting 
answer  for  insufficiency,  and  any  further  answer  put  in,  uoiw  a^fiir. 
the  Plaintiff  has  fourteen  days  from  the  filing  of  such  for-  ^^^  •nswer. 
ther  answer,  within  which  he  may  set  down  the  old  excep- 
tions. 

If  the  old  exceptions  be  not  set  down  within 
fourteen  days  after  such  further  answer  put  in,  the 
answer  is,  on  the  expiration  of  such  fourteen  days, 
to  be  deemed  sufficient. 

XYII.  After  exceptions  to  an  answer  for  insufficiency  Court  to  ap- 
are  set  down  for  hearing,  if  a  Defendant  not  being  in  con-  ^^er"wha« 
tempt  submits  to  answer,  or  the  Court  holds  the  answer  to  ?**P^?°*  ^ 

*■  insumaency  are 

be  insufficient,  the  Court  may  in  such  cases  appoint  the  submitted  to 
time  within  which  such  Defendant  is  to  put  in  his  further  down,  orare 
answer.  ■"^'^ 

If  such  Defendant  does  not  obtain  time  from  the 
Court,  or  does  not  answer  within  the  time  which  the 
Court  allows,  the  Plaintiff  may  sue  out  process  of 
contempt  against  such  Defendant. 

XVIII.  The  answer  of  a  Defendant  is  to  be  deemed  suf-  when  answer 

ficient—  tobedeemed 

''  ^  ^  sufficient. 

1.  If  no  exception  for  insufficiency  be  filed  thereto 
within  six  weeks  after  the  filing  of  such  answer. 

2.  If,  exceptions  being  filed,  the  Plaintiff  does  not 
set  them  down  for  hearing  within  fourteen  days  after 
the  filing  thereof 

3.  If  within  fourteen  days  after  the  filing  of  a  fur- 
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ther  answer,  the  Plaintiff  does  not  set  down  the  old 
exceptions. 


On  setting 
down  old  ex- 
ceptions, the 
particular  ex- 
ceptions to  be 


XIX.  If,  after  a  Defendant's  second  or  third  answer  is 
filed,  the  Plaintiff  sets  down  the  old  exceptions  for  insuffi- 
ciency, then  the  particular  exception  or  exceptions  to  which 
he  requires  a  further  answer  is  or  are  to  be  stated  in  the 
notice  of  setting  down  such  exceptions. 


Time  at  which 
answer  to  be 
deemed  suffi- 
cient or  insuf- 
ficient 


XX.  If,  upon  the  hearing  of  exceptions,  the  answer  be 
held  sufficient,  it  shall  be  deemed  to  be  so  from  the  date 
of  the  order  made  on  the  hearing;  and  if  the  Defendant 
submit  to  answer  without  an  order  from  the  Court,  the 
answer  shall  be  deemed  insufficient  from  the  date  of  the 
submission. 


Where  first  or 
second  answer 
held  insuffi- 
cient, Court 
may  appoint 
time  for  further 
answer. 
Where  third 
answer  held  in- 
sufficient, Court 
may  order  ex- 
amination on 
interrogatories. 


XXI.  The  Court  holding  a  first  or  second  answer  to  be 
insufficient,  may  appoint  the  time  within  which  a  Defend- 
ant who  is  not  in  contempt  is  to  file  a  further  answer. 

XXII.  Upon  a  third  answer  being  held  to  be  insufficient, 
the  Court  may  order  the  Defendant  to  be  examined  upon 
interrogatories  to  the  points  held  to  be  insufficient,  and  to 
stand  committed  until  he  shall  have  perfectly  answered  the 
interrogatories;  and  the  Defendant  is  to  pay  such  costs 
as  the  Court  shall  think  fit  to  award. 


Exceptions  for  XXIII.  No  pleading  or  other  matter  depending  before 
pCTtincnM tobe  ^^^  Court  is  to  be  set  down  forbearing  for  scandal  or  im- 
siffned  by  Conn-  pertinence,  unless  exceptions  are  taken  in  writing  and 
cniar  passages  signed  by  Counsel,  describing  the  particular  passages 
"^^  which  are  alleged  to  be  scandalous  or  impertinent 


Time  for  setting  XXIV.  Where  any  person  or  party  having  filed  excep- 
tionafOTwrndal  *^^^®  *^  ^^7  pleading  or  other  matter  depending  before 
and  imperti-       ^j^^  Court  for  scandal,  and  any  person  or  party  having 
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filed  such  exceptions  for  impertinence  does  not  set  the 
same  down  for  hearing  within  six  days  after  the  filing 
thereof,  such  exceptions  are  to  be  considered  as  abandon* 
ed,  and  the  person  or  party  by  whom  such  exceptions  were 
filed  is  to  pay  to  the  opposite  party  such  costs  as  may  have 
been  incurred  by  such  party  in  respect  of  such  exceptions. 

XXY.  Upon  the  production  of  an  order  made  upon  its  ScandAloiii  and 
bein^  held  that  any  pleading  or  other  matter  depending  ^^r  to  be 
before  the  Court  is  scandalous  or  impertinent,  the  officer  «P"°J^~- 
having  the  custody  or  charge  of  such  pleading  or  other 
matter  is  to  expunge  from  such  pleading  or  other  matter 
such  parts  thereof  as  the  Court  has  held  to  be  scandalous  or 
impertinent ;  and  thereupon  the  person  or  party  requiring 
such  scandalous  or  impertinent  matter  to  be  expunged,  is 
to  pay  to  the  officer  expunging  the  same,  the  same  fee  as  on 
the  like  occasion  has  heretofore  been  paid. 

Orders  of  Course. 

XXY L  Applications  to  discharge,  reverse,  or  alter  any  judge  to  whom 

order  made  on  motion  or  petition  of  course  by  the  Lord  Suwh^  &c!" 

Chancellor,  the  Master  of  the  Rolls,  or  one  of  the  Vice-  ordenofcoune 

'  are  to  be  made. 

Chancellors,  are  to  be  made  to  the  Judge  to  whom  special 
applications  in  the  cause  or  matter  in  which  such  order  is 
made  ought  to  be  made  according  to  the  practice  of  the 
Court,  and  the  General  Rules  and  Orders  applicable  thereto. 

XXVII   Every  petition  or  motion  paper  for  a  reference  AppHcatioM 
under  the  19th  section  of  the  said  Act  is  to  be  marked  ti^tronofihe 
at  or  near  the  top  or  upper  part  thereof  in  the  same  man-  J^g*  ^d^' 
ner  as  a  bill  is  now  marked  with  the  name  of  the  Lord  dera  thereon,  to 
Chancellor  and  one  of  the  Vice-Chancellors,  or  with  the  pnrticiiiarCoiirt 
name  of  the  Master  of  the  Rolls ;  and  every  order  for  any 
such  reference  is  to  be  marked  in  the  same  manner  as  the 
said  petition  or  motion  paper;  and  the  matter  in  which 
such  order  is  made  is  thenceforth  to  be  considered  as  at- 
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tached  to  the  Court  of  the  Judge  whose  name  shall  be  80 
marked  upon  such  order,  in  like  mannerand  for  the  like  pur- 
pose as  causes  are  attached  to  such  Court,  but  shall  be  sub- 
ject to  be  transferred  from  such  Court  in  the  same  manner 
as  causes  are  so  transferred;  and  the  provisions  of  the.  Or- 
der comprised  in  the  Greneral  Order  of  the  5th  of  ifay,  1837, 
which  is  numbered  15,  and  of  the  General  Order  of  the  5th 
of  August,  1842,  shall  apply  to  every  matter  so  attached. 

Fees. 

Feet.  XXVIII.  The  fees  to  be  received  and  taken  by  the  Re- 

gistrars and  their  Clerks,  and  by  the  Clerks  of  Records 
and  Writs  and  their  Clerks  respectively,  for  filing  a  spe- 
cial case  and  all  proceedings  thereupon,  are  to  be  the  same 
as  are  now  received*  and  taken  by  them  respectively  for  fil- 
ing a  bill  and  for  proceedings  in  suits  instituted  by  bill ; 
and  the  fees  to  be  received  and  taken  by  the  Registrars 
and  their  Clerks  for  setting  down  exceptions  for  scandal, 
impertinence,  and  insufficiency,  and  for  orders  made  there- 
on, are  to  be  the  same  as  are  now  received  and  taken  for 
setting  down  exceptions  and  for  orders  made  thereon. 
(Signed)      TauBO,  C. 

Langdale,  M.  R. 

J.  L.  Knight  Brucb,  V.  C. 

R.  M.  RoLFB,  V.  C. 


2nd  November,  1860. 

Whereas  the  Right  Honourable  Sir  Lancelot  ShadweU, 
Knight,  Vice-chancellor  of  EngUmd,  hath  departed  this 
life:  And  whereas  the  Right  Honourable  Sir  James  Wig- 
ram,  Knight,  late  one  of  the  Vice-Chancellors  of  the  Court 
of  Chancery,  hath  resigned  his  office :  And  whereas  the 
Honourable  Sir  Robert  Mousey  Rolfe,  Knight,  hath  been 
appointed  by  her  Majesty  a  Vice-Chancellor  of  the  said 
Court  of  Chancery:  And  whereas  it  is  necessary  to  make 
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provision  for  the  hearing  of  the  causes  and  matters  which 
at  the  times  of  such  death  and  resignation  respectively 
were  attached  to  the  respective  Courts  of  the  said  late 
Vice-chancellors,  and  to  make  other  regulations  necessary 
in  consequence  of  such  death  and  resignation:  Now  I  do 

HEBEBT   OBBSB—— 


I.  That  the  Order  numbered  I.  of  the  (General  Order,  OrderLof  ilth 
dated  the  11th  November^  1841,  be  abrogated  and  dis-  isn.abngat- 
chaiged 

U.  That  in  all  informations  or  bills  to  be  marked  under  Bills,  ftc.  not 
the  Ist  Order  of  the  6th  day  of  ifay,  1837,  with  the  S^^^tX 
words  "  Lord  Chancellor/'  the  Plaintiff  shall,  underneath  attached  to 

Court  of  one  of 

the  words  ^'  Lord  Chancellor,''  write  the  name  of  one  of  the  Vioe<lhan- 
the  Vice-chancellors  at  his  option,  and  the  cause  shall      ^"' 
thenceforth,  unless  removed  by  some  special  order  of  the 
Lord  Chancellor,  be  attached  to  such  Vice-Chancellor's 
Court 


III.  That  every  cause  and  matter  which  at  the  time  of  Geum,  ftc.  at- 
his  said  resignation  was  attached  to  the  Court  of  the  late  ^vlce^hm"* 
Vice-Chancellor  Sir  James  Wigram  be  transferred  to  the  ^^^^'J^i^Swd 
Court  of  the  Vice-Chancellor  Sir  James  Lewis  Knight  toCounof 
Bruce;  and  every  such  cause  and  matter  is  henceforth  at-  Kmglu  Bruce. 
tached  to  the  Court  of  the  said  Vice-Chancellor  Sir  James 

Lewis  Knight  Bruce,  unless  removed  therefrom  by  any  spe- 
cial order  to  be  made  by  the  Lord  Chancellor. 

IV.  That  every  cause  and  matter  which  was  attached  to  Cause,  &&  at- 
the  Court  of  the  late  Vice-Chancellor  of  England  at  the  of  Vice-Chan- 
time  of  his  death  (unless  the  same  has  been  since  trans-  j^j  ^^ 
ferred  to  the  Court  of  any  other  Judge)  be  transferred  to  J™"*°J?^.*** 
the  Court  of  the  Vice-Chancellor  Sir  Robert  Monsey  Rclfe;  Chancellor 
and  eveiy  such  cause  and  matter  is  henceforth  attached  to      ^^ 

the  Court  of  the  said  Vice-Chancellor  Sir  Robert  Monsey 
Vol.  IL  /  L  C. 
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Rolfe,  unless  removed  therefrom  by  any  special  order  to  be 
made  by  the  Lord  Chancellor. 

Pleas,  &c.  stand-      V.  That  all  plcas,  demurrors,  causes,  claims,  rehearings, 

ing  for  hearing 

inpaperofVice-  further  directions,  exceptions,  and  petitions  now  standing 
Wi^m  to  be  ^^^  hearing  in  the  paper  of  the  late  Vice-Chancellor  Sir 
*™"'^rfVi^  t/ame*  Wigram,  be  transferred  to  the  paper  of  the  Vice- 
chancellor        Chancellor  Sir  James  Lewis  Knight  Bruce. 

Knight  Bruce, 

P]eai,ftc.stand-  VI.  That  all  pleas,  demurrers,  causes,  claims,  rehearings, 
injMiper  ^i!^  ^^^  further  directions,  exceptions,  and  petitions  now  stand- 
^^^^^Yie  *°8  ^^^  hearing  in  the  paper  of  the  late  Vice-Chancellor  of 
transferred  to  England  be  transferred  to  the  paper  of  the  Vice-Chancellor 
ChanoeUor        Sir  Robert  Monsey  Rolfe. 

IMfe. 

Motions,  &c.  VIL  That  all  motions,  petitions,  and  further  proceedings, 

to  be  heard  by    '^^  causcs  and  matters  to  which  the  foregoing  Orders  refer, 

CoSrt  Ae^^**  shall  (subject  to  the  provisions  of  the  16th  of  the  General 

^^1  »t-         Orders  of  the  5th  May,  1837,)  be  heard  before  the  Judges 

to  whose  Court  the  same  are  under  the  provisions  of  these 

Orders  respectively  attached,  unless  removed  therefrom  by 

any  special  order  of  the  Lord  Chancellor. 


Entered  E.  R.  Truro  C. 


REPORTS    OF    CASES 
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l^isb  €onvt  of  €f)Sinttvu. 


======  1849. 

Dec.  Qthy 
I3ih,  l4tA, 
THE  ATTORNEY-GENERAL  v.  THE  CORPORATION      ^  "JA, 

OP  LONDON  AND  OTHERS.  A 

TJan,  14th. 
HIS  was  an  ex  officio  information,  filed  by  her  Majesty's  An  informar 
Attomey-Oeneral  against  the  Corporation  of  the  City  of  Sworww-Cbie- 

ra^^«fter  itat- 
iDg  the  title  of  the  Grown  to  the  bed  of  the  river  7%amet,  and  to  the  land  and  toil  under  all  nayigable 
riren;  that  her  Majesty  was,  and  had  from  time  immemorial  been,  seised  of  the  port  and  haven 
of  London  and  of  die  river  Thaimeg,  the  same  being  an  arm  of  the  sea,  into  which  the  sea  always 
flowed  and  xeflowed;  that  the  river  had  always  been  navigable;  that  the  Defendants  had  at  all  times 
been  conservators  of  the  river,  and  claimed  the  freehold  of  the  soil,  and,  under  that  title,  had  made 
certain  grants,  which  were  pretended  to  be  supported  by  their  claim  to  the  freehold,  which  the  in- 
Ibnnation  alleged  to  be  bad,  inasmuch  as  the  defendants  had  no  freehold ;  that  such  grants  were  in- 
joriooa  to  the  navigation  of  the  river,  and  therefore  obnoxious  as  nuisances,  even  supposing  that 
the  Defendants  had  any  such  freehold;  that  it  would  be  the  Defendants'  duty,  as  conservators 
of  the  river,  not  to  permit  encroachments,  which,  it  was  alleged  by  the  information,  were  in- 
jorions  to  its  navigation;  that  the  Defendants  pretended  that  they  had  a  grant  of  the  bed  of  the 
river  from  the  Grown,  and  that  they  had  some  charters,  not  containing  the  grant,  but  recognising  the 
grant, — diaxged — that  there  was  no  such  grant  of  the  freehold  in  any  charter  from  the  Grown  to  the 
Defendants,  and  that  there  was  no  charter  recognising  such  grant  Other  pretences  of  title  by 
the  Defendants  were  stated  in  the  information,  and  negatived  by  it ;  and  it  concluded  with  the  charge 
that  the  Defendants  had  in  their  possession  &c  divers  documents  relating  to  the  matters  aforesaid. 
The  Defendants,  by  their  answer,  denied  the  title  of  the  Grown  to  the  bed  of  the  river  Thames, 
snd  left  it  as  a  matter  of  law  whether  any  such  general  right  existed  in  the  Grown  as  was  claimed 
by  the  information ;  and  they  met  the  feet  of  title  of  the  Grown  to  the  land  and  soil  of  the  river  by  a 
£rect  negative,  and  insisted  that  the  Grown  was  not,  but  that  the  Defendants  were,  entitled  thereto. 
The  Defendants  admitted  that  they  had  held  the  office  of  conservators: — Hdd,  that  the  answer  was 


A  Plaintiff  is  entitled  to  a  discorery  fitmi  the  Defendant,  not  only  of  that  which  constitutes  his  own 
original  title,  and  of  what  the  Defendant's  case  is,  [though  not  to  the  discovery  of  the  evidence  by 
which  that  defence  is  intended  to  be  supported],  but  also  to  a  discovery  to  enable  him  to  repel  a  de- 
fence which  he  expects  will  be  set  up. 

The  object  of  the  Stat.  21  Jac.  1,  c.  14,  was  to  place  a  party  contesting  with  the  Grown  in  the  same 
■toation  as  a  party  contesting  with  any  other  Plainti£ 

An  agent  cannot  gain  an  adverse  title,  unless  he  can  very  distinctly  shew  that  what  he  has  done  ii 
in  respect  of  title,  and  not  of  his  agency. 

Where  it  is  chaiged  by  a  bill  that  the  Defendants  have  in  their  possession  documents  which  rekte 
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Londofif  and  WiUiam  Ctibitt,  Sir  Thomas  Turtan,  John 
Oliver  Hcmaon,  WiUiam  Oeorge  PrescoUy  Sir  Courtenay 
Boyle,  John  Peter  Rasch,  and  John  Cornelius  Park 

The  substance  of  the  infonnation  will  be  found  satis- 
factorily stated  in  the  8th  VoL  of  Mr.  Beavan's  Reports^  p. 
270,  on  the  argument  before  the  Master  of  the  Rolls  of  the 
demurrer  and  answer  put  in  to  the  information  by  the  Cor- 
poration of  London,  On  that  occasion  the  demurrer  was 
overruled  by  the  Master  of  the  RoUs.  On  the  4th  of  July, 
1848,  the  Corporation  of  the  City  ofZon(2an  filed  their  fur- 
ther answer  to  the  information,  to  which  five  exceptions 
were  taken  on  behalf  of  the  Attomey-Oenerai,  and  after- 
wards referred  to  the  Master  and  allowed  by  him.  The 
Master's  report,  allowing  the  several  exceptions  taken  to 
the  answer,  was  excepted  to  on  the  part  of  the  Corpora- 
tion, and  after  argument  before  the  Master  ofOieRoUs,  his 
Lordship  made  an  order  overruling  all  the  exceptions  to 
the  report.  From  that  order  the  Corporation  now  appealed 
to  the  Lord  Chancellor,  The  purport  and  effect  of  the  in- 
formation and  answer  thereto  being  stated  in  the  Lord 
C^anoeSor'tf  judgment,  it  has  not  been  deemed  proper  to  in- 
sert the  saine  here. 


The  five  following  passages  contained  in  the  information 
were  t^ose  to  which  the  Master  reported  that  no  sufficient 
answer  had  been  made  by  the  Defendants: — 

1st,  "Whether  it  is  not  true  that  no  charter  or  letters 

to  the  matton  aforenid,  that  ii,  the  Plaintiiri  title,  (amoogit  other  thingt,)  it  ii  not  lofficient  for  the 
Defendanti,  with  a  riew  to  excnnng  their  prodnction,  nm^  to  state  their  belief  that  sach  documenti 
do  not  contain  oTidenoe  of,  or  tend  to  shew,  the  PlaintifTB  title;  but  they  must,  in  distinct  terms^ 
negatire  the  grounds  on  which  the  Flainti£f  asks  for  their  production. 

Obterrations  on  the  pasnges  contained  in  Mitford  on  Fleadii^  in  Bquity,  p.  190, 5th  edit ;  and 
Wjgzam  on  DisooTery,  p.  285,  2nd  edit 

The  principle  of  the  role,  that  the  JLtUmey-Oeim^  nerer  recdTes  or  pays  costs,  will  for  the 
fatoie  be  mo^ed  thus — ^vis.  that  the  JLUcmey-Chueral  is  not  to  receive  costs  in  a  contest  in  ^i^iich 
he  conld  haye  been  called  upon  to  pay  costs,  had  he  been  a  private  individnal;  but  the  role  ia  not  to 
be  without  exception. 


OASES  IN  OHANOBBT.  8 

patent,  given  or  granted  by  any  of  her  Majesty's  predeces-        1549^ 
8OT8,  Kings  or  Queens  of  this  realm,  contain  any  grant  of     ^ — ^^^ 
the  ground,  soil,  or  bed  of  the  met  Thames  or  of  the  shores  «. 

thereof,  between  high  and  low  water  mark,  to  the  said  0,  Lon^H. 
Mayor,  commonalty,  and  citizens,  or  how  do  the  Defend- 
ants make  out  the  contrary;  and  that  the  said  Defendants 
have  not  discovered  and  set  forth  under  and  by  what  char- 
ter, or  letters  patent,  or  other  grant  they  claim  to  be  enti- 
tled to  the  freehold  of  the  said  bed  and  shores  of  the 


2nd,  "Whether  it  is  not  true,  that,  in  no  charter  or  char- 
ters granted  to  the  City  oi London  by  any  of  her  Majesty's 
predecessors,  has  any  immemorial  right  of  the  Mayor,  com- 
monalty, and  citizens  to  the  ownership  of  the  said  soil,  bed, 
and  shores  of  the  said  river,  as  arising  from  some  previous 
grant  as  aforesaid,  been  recognised  and  confirmed,  or  how 
do  the  Defendants  make  out  the  contrary;  and  that  the 
said  Defendants,  the  Mayor,  commonalty,  and  citizens,  have 
not  discovered  and  set  forth  by  what  charter  or  letters  pa- 
tent or  other  documents  they  maintain  that  the  said  pre- 
tended right  is  recognised  and  confirmed/' 

3rd,  "Whether  it  is  not  true  that  the  said  charter  or 
letters  patent  of  his  late  Majesty  King  Henry  VL  is  or 
are  of  no  force  and  effect  to  pass  and  convey  to  the  said 
Mayor,  commonalty,  and  citizens  the  soil,  bed,  and  shores 
of  the  said  river,  or  how  do  the  Defendants  make  out  the 
contrary;  and  whether  it  is  not  true  that  such  charter  or 
letters  patent  has  or  have  been  subsequently  revoked,  re- 
sumed, or  annulled,  or  how  do  the  said  Defendants  make 
out  the  contrary." 

4th,  "Whether  it  is  not  true  that  no  sufficient  acts  of 
ownership,  on  the  part  of  the  said  Mayor,  commonalty,  and 
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1849.  citizens,  or  other  deeds,  matters,  or  things,  can  be  shewn 
as  evidence  of  such  immemorial  usage  as  that  set  up  by  the 
said  Mayor,  commonalty,  and  citizens  as  aforesaid,  or  how 
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Argument. 


5th,  ''  And  that  the  Defendants  may  in  manner  aforesaid 
answer  and  set  forth  whether  they  have  not  or  had  not 
lately,  and  when  last,  in  their  possession,  custody,  or  power, 
divers  or  some  and  what  books  of  account  or  accounts, 
deeds,  instruments,  charters,  letters  patent,  copies  of  char- 
ters, copies  of  letters  patent,  leases,  counterparts,  entries, 
receipts,  memoranda,  agreements,  maps,  plans,  elevations, 
drawings,  papers,  or  writings  relating  to  the  matters  afore- 
said or  to  some  or  one  of  them,  and  whereby  the  truth  of 
the  several  matters  in  the  said  information  stated  and 
charged,  or  some  of  them,  would  appear,  and  may  set  forth 
a  full,  true,  and  perfect  list  and  schedule  of  all  and  every 
the  said  b«X)ks  of  account  and  accounts,  deeds,  instruments, 
and  charters,  letters  patent,  copies  of  charters,  copies  of 
letters  patent,  leases,  counterparts,  entries,  receipts,  memo- 
randa, agreements,  maps,  plans,  elevations,  drawings,  pa- 
pers, and  writings,  and  set  forth  what  have  or  hath  become 
of  such  of  them  as  are  or  is  not  now  in  their  or  his  posses- 
sion, custody,  or  power." 


Mr.  Bethell,  Mr.  Serjeant  Merewether,  and  Mr.  Randell, 
in  support  of  the  appeal. 

The  title  of  the  Defendants  to  the  land  between  high 
and  low  water  mark  is  evidenced  by  a  long  series  of  acts 
of  ownership  by  or  on  the  part  of  the  Defendants,  their 
rights  being  referred  to  in  charters  granted  by  the  Crown 
and  other  documents,  which  the  Defendants  insist  on  their 
right  to  withhold  from  the  Crown,  as  exclusively  belong- 
ing to  them.  It  appears  from  the  information  itself,  that 
the  title  of  the  Crown  requires  no  document  to  support  it, 
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the  Crown  being  entitled  jure  coronce  to  the  soil  of  all 
navigable  rivers  between  high  and  low  water  mark.  The 
discovery  sought  by  the  information  is  merely  for  the  pur- 
pose of  enabling  the  AUomey-Oeneral  to  impeach  the  title 
of  the  Defendants;  but  the  rule  of  the  Court  is,  not  to 
compel  the  production  by  a  Defendant  of  any  documents 
that  will  impeach  the  Defendant's  title.  The  reasoning 
of  the  learned  Judge  who  decided  the  case  in  the  Court 
below  it  is  submitted  is  incorrect,  or  at  least  is  not  appli- 
cable to  the  case.  The  information  is  divisible  into  two 
parts:  the  first  claim  of  the  Crown  is  that  of  a  private 
right  to  the  bed  of  the  river  between  high  and  low  water 
mark;  but  if  it  should  be  determined  not  to  be  so  entitled, 
then  the  Crown  complains  of  the  right  of  its  subjects 
having  been  interrupted  by  nuisances  caused  by  the  De- 
fendants. The  Defendants'  case  is  supported  by  that  of 
Smith  V.  Earl  Stair  and  Her  Majesty's  Officers  of  State 
in  Scoil(md(a),  determined  in  the  House  of  Lords  dur- 
ing the  last  session  of  Parliament.  There  is  no  reason 
in  this  case  for  requiring  the  production  of  any  evi- 
dence, as  the  matter  ought  to  be  determined  by  a  bill  of 
peace  after  a  trial  has  been  had  at  law;  indeed,  the  sole 
object  on  the  part  of  the  Attomey-Oenerai  is  to  pick  holes 
in  the  Defendants'  title,  and  the  answer  states  a  variety 
of  applications  on  the  part  of  the  Crown  to  the  Defend- 
ants, the  Corporation,  to  make  grants  for  public  purposes 
of  portions  of  the  soil  and  bed  of  the  river  Thames.  As 
regards  the  office  of  Conservator,  the  Court  below  laboured 
under  considerable  misapprehension  in  supposing  the  office 
of  Conservator  of  the  river  to  be  similar  to  the  right  of  a 
bailiff  to  a  private  family,  inasmuch  as  the  right  of  con- 
servancy arises  from  a  variety  of  Acts  of  Parliament,  and 
not  from  a  prerogative  right  The  right  of  navigation  and 
piscary,  for  the  convenience  of  the  public,  is  in  the  Crown, 
and  the  Conservator  can  prevent  a  public  injury  being  done 
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by  means  of  illegal  fishing,  or  the  interruption  to  the 
navigation.  The  conservancj  of  the  river  arises  out  of  a 
perpetual  commission  in  the  nature  of  a  commission  of  the 
peace,  and  those  commissions  and  the  other  documents  of 
that  nature  are  evidence  of  ownership  within  certain 
boundaries  specified,  and  the  Mayor  of  the  city  of  London 
is  the  judicial  officer  of  the  Crown,  and  (the  office  being 
renewed  from  reign  to  reign)  not  a  bailiff,  which  is  an  in* 
accurate  expression.  The  statement  in  the  judgment  given 
in  the  Court  below,  that  the  origin  of  the  office  of  bailiff 
is  in  respect  of  the  territorial  ownership  of  the  Crown,  is 
quite  a  misapprehension;  and  there  is  no  reference  in  the 
judgment  to  the  principles  on  which  the  case  was  argued 
in  the  Court  below.  The  right  of  the  Crown  cannot  be  car- 
ried farther  than  the  right  of  an  heir  in  tail:  LadyShafte9- 
bvry  V.  ArrowsmUh  (a).  A  Plaintiff  is  only  entitled  to  re- 
quire the  discovery  from  a  Defendant  of  documents  relat- 
ing to  the  Plaintiff's  own  title,  and  not  of  documents  that 
may  manifest  defects  in  the  Defendant's  title;  and  in  the 
present  case,  the  information  clearly  shews  on  the  face 
of  it,  that  the  documents  sought  to  be  discovered  are  evi- 
dence of  the  Defendants'  title,  and  not  of  the  Plaintiff's. 
Ab  to  the  costs,  the  ordinary  practice  has  been  for  the 
AUomeff'OeneraZ  neither  to  pay  nor  receive  costs:  Smith 
V.  Earl  Stair  a/nd  Her  Majesty's  Officers  of  State  in  Scot- 
land (6),  Bottoh  V.  The  Corporation  of  Liverpool  (c).  [A 
considerable  number  of  other  cases  having  relation  more 
or  less  to  the  right  of  the  Crown  to  the  bed  and  soil 
of  the  river  were  also  cited  in  the  course  of  the  argument 
on  behalf  of  the  Defendants,  when  the  Lord  Chancellor 
observed,  that  he  felt  a  difficulty  in  applying  the  authori- 
ties so  cited  to  the  case  before  him^  which  was  merely  one 
of  pleading,  involving  the  right  to  discovery,  and  not  a 
question  touching  the  rights  of  the  Crown,  the  Defendant-s 


(a)  4  Vee.  67. 
{h)  6  BeU,  487. 


(c)  3  Sim.  467;  S,  C,  on  ap- 
peal, 1  My.  k  K.  88. 
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by  their  answer  asserting  an  adverse  title,  but  not  denying 
the  right  of  the  Crown  to  the  bed  and  soil  of  the  river 
Thames.] 

The  SoUdtor-Oenerai  and  Mr.  Mavie,  contrk. 

The  Defendants  have  not  at  present  stated  the  case  on 
which  they  intend  to  rely,  with  sufficient  distinctness. 
The  Informant  is  entitled  to  have  a  "discovery  of  the  case 
on  which  the  Defendants  rely,  and  of  the  manner  in 
which  they  mean  to  support  it"  (a).  This  answer  gives  no 
information  as  to  the  title  which  the  Defendants  mean 
to  claim:  BaUs  v.  Margrave(b).  In  all  the  cases  which 
have  been  cited  where  the  Court  refused  to  require  the 
Defendant  to  produce  evidence  of  his  title,  the  Defendant 
had  set  up  a  clear  and  distinct  claim  in  opposition  to  the 
Plaintiff:  Edwards  v.  Jones  (c),  8miA  v.  The  Duke  ofBewur 
f<ni(d).  Glover  y.HaU{e\  Buden  v.Dareif),  BolUm  v, 
Ths  Corporation  of  Liverpool  {g).  It  was  contended,  that 
the  right  of  the  Crown  to  the  bed  of  tidal  rivers  was  not 
asserted  prior  to  the  time  of  James  I;  but  the  Treatise  of 
Hale,  De  Jwre  Maris  (h),  refers  to  several  grants  of  beds  of 
rivers  before  the  time  of  James  I;  and  in  all  cases  where 
such  a  claim  has  been  set  up  in  opposition  to  the  Crown, 
it  has  been  founded  on  a  supposed  or  implied  grant  from 
the  Crown. 

[The  Lord  Chakcellob. — ^If  the  Defendants  claim  para- 
mount to  the  Crown,  how  can  the  production  of  the  docu- 
ments in  question  affect  them?] 

The  Corporation  admit  that  they  have  from  time  imme- 
morial held  the  office  of  Conservators  of  the  river.   If  they 
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do  anything  which  amounts  to  an  act  of  ownership,  it  is  a 
breach  of  their  fiduciary  duty  as  Conservators.  The  owner 
of  the  soil  of  the  river  has  an  interest  to  trespass  on  the 
soil;  but  the  duty  of  the  Conservator  is  to  guard  against 
any  such  trespass.  It  is  therefore  improbable  that  the 
office  of  Conservator  shoidd  be  intrusted  to  any  party  who 
had  an  interest  in  the  soil  of  the  river.  [Sir  Richard  Leigh's 
ca8e{a),  and  The  AUomey-Oeneral  to  the  Prince  of  Wales  v. 
St.  Avbyn{b)y  were  also  cited.] 


Mr.  Beihdly  in  reply,  cited  the  cases  of  Jn  re  St.  Catharine 
HaU,  Cambridge{c),  Adams  v.  Fisher{d)y  Wigram  on  Dis- 
covery (e),  and  Smith  v.  Duke  of  Beaufort  {f)\  and  in  an- 
swer to  an  observation  of  the  Lord  Chancellory  that,  if  the 
Defendants  denied  the  title  of  the  Crown,  he  did  not  see 
how  they  could  claim  under  it,  stated,  that  the  Defendants 
denied  the  right  of  the  Crown  as  a  matter  of  prerogative, 
inasmuch  as  the  right  to  the  soil  and  bed  of  navigable  rivers 
had  been  only  claimed  by  the  Crown  since  the  time  of  the 
reign  of  the  Stuart  family  in  this  country;  and  that  it  was 
so  claimed  for  the  express  purpose  of  preventing  encroach- 
ments injurious  to  navigation. 

The  Statute  of  1 7  Rich.  IL,  a  9,  which  annexed  the  duties 
of  Conservator  of  the  river  Thames  to  the  office  of  the  chief 
magistrate  of  the  corporation,  was  also  adverted  to  in  the 
reply. 


On  the  subject  of  the  costs,  it  was  urged,  that  the  pre- 
sent was  just  as  much  an  information  seeking  to  recover 
the  private  property  of  the  Crown,  as  would  be  the  case  of 
a  private  individual;  and  the  Crown,  when  suing  in  respect 


(a)  Dyer,  238. 
(h)  Wightwick,  180,  266. 
(c)  1  Hall  &  T.  601. 
{d)  3  My.  t  Cr.  626. 


{e)  Page  278. 
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622. 


CASES  IN  CHANCBRY. 


of  private  revenue,  never  received  costs;  that,  in  cases  of 
charity,  the  costs  were  usually  ordered  to  be  paid  by  an 
unsuccessful  Defendant,  in  order  that  the  charity  estate 
might  not  suffer;  that  it  was  in  cases  of  established  fraud 
and  breaches  of  trust  only  that  the  AUomey-Oeneral  had 
his  costs  given  him;  that,  in  the  appeal  of  the  Defendants 
in  the  present  case,  on  demurrer,  the  House  of  Lords,  in 
its  judgment,  dismissed  the  appeal,  without  costs;  and  in 
the  Court  below,  the  circumstance  of  the  Defendants  hav- 
ing made  a  deposit,  on  filing  their  exceptions,  was  impro- 
perly relied  on  in  the  judgment  with  reference  to  the 
question  of  costs,  although  the  deposit  by  the  Defendants 
was  compulsory. 
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The  Act  46  Geo.  III.,  c  153,  s.  2,  was  also  referred  to. 


The  Lord  Chancbllob: — 

The  information  in  this  case,  which  comes  before  me 
upon  an  appeal  from  the  Master  of  the  Rolls,  who  has 
held  the  answer  to  be  insufficient,  states  the  title  of  the 
Crown  to  the  bed  of  the  river  l^mes.  It  first  of  all 
states  it  as  a  general  proposition,  that  the  Crown  is  en- 
titled to  the  land  and  soil  under  all  navigable  rivers.  It 
then,  as  a  distinct  averment,  states  that  her  Majesty  is, 
and  has  been  from  time  immemorial,  seised  of  the  port 
and  haven  of  London,  and  of  the  river  Thames,  It  then 
states,  as  a  reason,  "  the  same  being  an  arm  of  the  sea, 
into  which  the  sea  always  flowed  and  reflowed,"  and  that 
it  has  always  been  navigable.  There  is  therefore  an  aver- 
ment of  the  general  right  from  which  the  title  to  the  soil 
in  the  particular  river  would  flow.  It  also  avers  distinctly 
a  right  to  the  bed  of  the  river  Thames,  stating,  as  a  reason 
for  it,  that  it  is  an  arm  of  the  sea,  and  a  navigable  river. 
The  information  then  alleges  that  the  Mayor  and  com- 
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monalty  have  at  all  times  been  Conservators  of  the  river; 
that  the  Corporation  claim  the  freehold  in  the  soil;  and 
that,  under  that  title,  they  have  made  certain  grants,  which 
ov  LoHDoir.  ^^  pretended  to  be  supported  by  their  claim  to  the  free- 
/ti^imai^.  ^^^^»  ^^*  which  the  information  alleges  are  bad  in  that 
respect,  inasmuch  as  the  Corporation  have  no  freehold, 
and  that  such  grants  are  injurious  to  the  navigation  of 
the  Thames,  and  therefore  obnoxious  as  nuisances,  even 
supposing  that  the  Corporation  had  any  such  freehold; 
that  it  would  be  their  duty  as  Conservators  not  to  per- 
mit encroachments,  and  which  the  information  alleges 
to  be  injurious  to  the  navigation  of  the  Thames,  Then 
comes  that  part  of  the  information  which  is  a  perfectly 
legitimate  mode  of  pleading, — ^something  not  immediately 
connected  with  the  Plaintiff's  title,  but  introduced  for  the 
purpose  of  meeting  what  is  expected  to  be  the  Defendants' 
defence,  viz.  the  allegation  that  the  Defendants  pretend 
that  the  Corporation  had  a  grant  of  the  bed  of  the  river 
from  the  Crown;  and  in  answer  to  their  expected  defence, 
the  charge  is,  that  there  is  no  such  grant  of  the  freehold 
in  any  charter  from  the  Crown  to  the  Corporation.  Ano- 
ther allegation  is,  that  the  Defendants  pretend  that  they 
have  some  charters  not  containing  the  grant,  but  which 
recognise  the  grant;  and  in  answer  to  such  pretence  it  is 
charged  that  there  is  no  charter  recognising  such  grant 
Another  pretence  is,  that  there  is  a  grant  from  King  Hen- 
ry VL,  which  includes  the  soil;  which  is  also  met  by  a 
similar  negative,  to  the  effect  that  there  is  no  such  grant 
including  the  soil;  or  if  there  ever  existed  such  a  grant, 
the  same  was  afterwards  revoked.  The  information  then 
states  a  pretence  by  the  Defendants,  that  they  have  a  title 
by  immemorial  possession,  proved  by  certain  acts  of  owner- 
ship; and  then,  in  answer  to  that,  there  is  a  charge  nega- 
tiving that  allegation,  and  stating  that  the  embankments 
are  nuisances,  and  therefore  objectionable,  whatever  might 
be  the  title  of  the  Defendants;  and  then  follows  the  usual 
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chaige  of  the  Defendants  having  in  their  possession  papers 
and  documents  generally  '^  relating  to  the  matters  afore- 
said." 

To  that  information  the  Defendants  have  put  in  an  an* 
swer,  in  which  they  deny  the  title  of  the  Crown  to  the 
bed  of  the  river  Thames.  They  leave  it  as  a  matter  of  law 
whether  any  such  general  right  exists  in  the  Crown,  as  is 
claimed  by  the  information ;  but  they  meet  the  fact  of  title 
to  the  land  and  soil  of  the  river  Thames  by  a  direct  nega- 
tive; and  they  say  that  the  Crown  is  not  entitled,  but  that 
they  the  Defendants  are  entitled  to  the  soil.  They  then 
admit  that  they  have  held  the  office  of  Conservator.  Now 
it  is  quite  clear  that  that  is  nothing  more  nor  less  than  a 
denial  of  the  Plaintiff's  right  No  doubt,  if  the  Defend* 
ants  be  entitled,  the  Crown  is  not  It  is  a  denial  of  the 
Plaintiff's  right,  setting  up  no  other  title  in  themselves 
than  what  may  arise  from  possession;  not  deriving  their 
title  either  from  the  Crown,  or  from  any  other  source, — a 
negation  of  the  Plaintiff's  title  not  alleging  a  title  in 
themselves  in  the  soil  and  bed  of  the  river  Thames, 
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Now,  from  authority  and  universal  practice,  nothing  is 
more  clear  than  that  a  Plaintiff  is  entitled  to  discovery, 
not  only  of  that  which  constitutes  his  own  original  title, 
but  also  a  discovery  for  the  purpose  of  repelling  what  he 
anticipates  will  be  the  defence.  Since  replications  have 
been  disused,  the  Plaintiff  endeavours  to  obtain  for  him- 
self what  he  before  had  got  by  a  replication,  by  anticipat- 
ing the  defence,  if  he  knows  what  it  is,  and  alleging  those 
fiicts  which,  if  true,  would  shew  that  the  defence  is  not 
available  against  him.  An  ordinary  instance  of  that  is  a 
release,  which  the  Plaintiff  thinks  he  can  impeach.  It 
leaves  untouched  the  question  of  the  original  title,  but  it 
anticipates  that  the  Defendant  will  set  up  a  release.  If 
the  Plaintiff  is  right  in  his  supposition,  he  charges  that 
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1849.        which  he  endeavours  to  show  would  prevent  that  release 

Att.Gxh.      from  operating  against  him.     But  a  more  ordinary  case, 

*•  and  one  more  adapted  to  the  immediate  circumstances  of 

GOEPORATIOH  * 

OF  LoHDow.  the  present  case,  is,  where  a  Plaintiff  alleges  the  defence 
Judgment.  ^^  purchase  without  notice,  because  in  the  case  of  the 
release,  the  Plaintiff  generally, — always,  in  fact, — would 
have  a  further  relief;  first  of  all,  he  would  get  rid  of  the 
release,  in  order  to  let  in  the  original  title;  but  in  the  case 
of  purchase  without  notice,  as  a  matter  of  defence  it  is 
not  for  the  purpose  of  claiming  any  additional  relief,  be- 
cause if  he  can  get  rid  of  the  defence  of  purchase  without 
notice,  he  is  let  in  at  once  to  his  original  title;  and  if  his 
original  title  be  good,  he  has  the  benefit  of  the  decree,  and 
wants  no  additional  decree,  in  consequence  of  his  being 
able  to  beat  down  the  defence  which  he  expects.  If  the 
Plaintiff,  therefore,  anticipate  the  defence  of  a  purchase 
for  valuable  consideration  without  notice,  and  makes  the 
Defendant  pretend  that  that  is  so,  he  then  charges  circum- 
stances which  would  show  that  there  was  notice,  and,  in 
short,  destroy  the  defence  which  he  thinks  will  be  set  up. 

Now  that  is  the  ordinary  case  where  the  Plaintiff  can 
anticipate  what  defence  will  be  actually  set  up.  Probably 
a  defence  may  be  set  iip,  which  he  cannot  anticipate,  of 
which  he  knows  nothing;  then  there  is  certainly  an  uni- 
versal practice,  (whether  it  is  supported  by  authority  I 
shall  consider  presently,)  which  I  can  speak  of  from  long 
experience,  viz.,  to  ask  the  Defendant  what  his  defence  is. 
•  It  was  said  in  argument,  that  discovery  has  only  two  ob- 

jects: the  one  is  for  the  Plaintiff  to  discover  that  which 
constitutes  his  own  title;  and  the  other  is  on  the  part  of 
the  Defendant,  to  set  up  what  he  relies  upon  and  thinks 
it  right  to  put  in  issue,  in  order  to  make  his  defence.  But 
I  apprehend  that,  on  the  part  of  the  Plaintiff,  there  is  a  right 
in  addition  to  that  which  is  so  stated  in  this  proposition, 
viz.  he  is  entitled  to  a  discovery  to  repel  the  defence  which 


GASES  IN  CHANOEBY. 


13 


he  expects  will  be  set  up.    We  have  on  this  point  the  au- 
thority of  Lord  Redesdale  and  yice-Chancellor  Wigramu 
Lord  Redesdale  thus  expresses  it :  ''  The  Plaintiff  has  a 
right  to  the  discovery  of  the  case  on  which  the  Defendant 
relies,  but  not  of  the  proofs"  (a).    He  has  a  right  to  know 
what  it  is  that  the  Defendant  relies  upon,  in  order  that 
he  may  meet  and  prepare  himself  to  encounter  such  de- 
fence, but  he  has  no  right  to  say,  "  How  do  you  make  out 
your  case?  How  do  you  prove  it?  What  is  your  evidence?" 
Vice-Chancellor  Wigram  rather  quarrels  with  the  gene- 
rality of  Lord  Redesdale's  proposition.    He  states,  how- 
ever, "  that  a  Plaintiff  is  entitled  to  a  discovery  of  the 
case  on  which  the  Defendant  relies;  that  is,  that  the 
Plaintiff  is  entitled  to  know  what  the  case  is,  admits  of 
no  doubt"  (b).     Nor  does  it  admit  of  any  doubt;  it  is  the 
usual  course  in  order  to  put  in  issue  that  which  he 
means  to  prove;  he  puts  it  in  issue,  and  therefore  the 
Plaintiff  is  not  under  any  di£Biculty  about  the  matter  being 
put  in  issue;  but  if  he  apprehends  that  the  Defendant  will 
not  put  it  in  issue,  or  if  he  wishes  for  more  information 
about  it,  than  he  thinks  he  is  likely  to  get  without  put- 
ting a  further  question,  he  has  a  right  to  know  what  the 
defence  is.    His  right  to  the  evidence  upon  which  that 
defence  is  intended  to  be  supported,  is  quite  a  different 
matter;  and  I  apprehend  that  the  language  of  Lord  Redes- 
dale  has  been  rather  misunderstood  by  Yice-Chancellor 
Wigramy  because,  when  Lord  RedesdcUe  says,  that  the 
Plaintiff  is  entitled  to  a  discovery  of  the  case  on  which 
the  Defendant  relies,  and  in  what  way  he  makes  it  out, 
Lord  Redesdale  does  not  mean  that  he  is  entitled  to  all 
the  evidence  by  which  it  is  to  be  proved,  but  only  that 
he  has  a  right  to  know  what  the  Defendant's  case  is.     It 
is  not  enough,  therefore,  for  a  Defendant  to  say,  "  Because 
you,  the  Plaintiff,  state  that  you  are  seised  of  the  property, 


1849. 
ATT.-Gur. 

V. 
COBPOBATIOH 
OF  LOXLOH. 

JiidffmaU. 


(a)  Mitford'8  Pleadings,  9, 190, 
6th  edit. 


(b)  Wigram  on  Discoveiy,  285. 
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1849.       I  Bay  you  are  not,  and  I  am/'    He  must  shew  how  he 
Att-Gik      derives  his  right  to  the  property;  in  short,  he  must  shew 
«•  that  he  has  a  title,  which,  if  proved,  would  shew  that  he 

09  lioin>ov.  is  entitled,  and  that  the  Plaintiff  is  not.  It  does  not  fol- 
/tc^oMiif.  ^^^  ^™  ^^^^y  ^^^  ^®  Plaintiff  is  entitled  to  see  the 
documents  by  which  that  title  is  proved  On  the  contrary, 
the  authorities  shew  that  he  is  not  so  entitled,  and  Lord 
Redesdaiehxmselfy  in  page  190(a),  expressly  draws  that  dis- 
tinction; he  says,  the  Plaintiff  is  not  entitled  to  see  the 
Defendant's  proofs.  We  have  it,  therefore,  on  the  authority 
of  Lord  Redeadaie,  that  the  Plaintiff  is  entitled  to  know 
what  the  Defendant's  case  is,  and  how  he  makes  it  out, 
but  not  to  see  the  proofs  by  which  that  case  is  to  be  es- 
tablished. 

It  is  said  that  the  Statute  of  21  James  1,  c.  14,  (being  an 
Act  to  admit  the  subject  to  plead  the  general  issue  in  infor- 
mations of  intrusion,  brought  on  the  behalf  of  the  King's 
Majesty,  and  retain  his  possession  till  trial,)  as,  in  fact, 
pleaded  in  the  answer,  gives  a  party  against  whom  the 
Crown  is  litigating,  an  advantage  different  from  that 
which  belongs  to  every  other  Defendant  I  do  not  at  all 
so  understand  it  The  object  of  that  Statute  was  to  put  a 
party  who  was  contesting  with  the  Crown  in  the  same  si- 
tuation as  those  who  were  contesting  with  any  other  Plain- 
tiff. In  equity,  they  always  were  on  the  same  footing; 
and  they  are  on  the  same  footing  now.  There  was  no  evil, 
therefore,  to  be  remedied.  There  was,  arising  from  tech- 
nical reasoning,  a  great  injury  accruing  to  the  Defendant 
in  litigation  with  the  Crown;  the  Crown's  title  was  taken 
to  be  proved,  unless  a  contrary  title  was  set  out  and 
pleaded.  That  was  a  privilege  which  the  Crown  main- 
tained against  any  party  against  whom  it  proceeded.  But 
there  has  been  no  such  privilege  here,  nor  am  I  at  all  aware 

(a)  Mitford*8  Pleadings,  5th  edit. 
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of  there  being  any  different  rule,  as  far  as  this  matter  is  con*  i849. 

cemed,  in  litigation  between  the  Grown  and  a  subject,  and  ^n.-Qmn. 

any  two  snbjects.    By  "  subject/'  I  mean  in  the  sense  in  '^• 

which  the  Defendant  is  called  upon  to  set  out  his  answer,  ov  Lovdoit. 


It  is  to  be  oonsideredy  then,  first  of  all,  what  it  is  that 
these  Defendants  have  set  out  Have  they  set  out  any 
title  at  all?  They  have  set  out  a  negative  of  the  Plain- 
tiff's title,  beyond  all  doubt,  but  they  have  not  set  out 
any  distinct  title  in  themselves,  except  that  which  arises 
£rom  the  absence  of  title  in  the  Plaintiff  The  Corpora- 
tion are  Conservators:  that  is  not  disputed;  and  that  con- 
servancy, it  is  said,  is  distinct  from  the  title  to  the  soil. 
No  doubt  it  is;  but  it  is  not  to  be  lost  sight  of,  that 
though  it  is  distinct  from  the  title  to  the  soil,  yet  it  may 
give  an  opportunity  for  what  might  be  very  important 
acts  of  ownership,  if  they  arose  from  a  party  who  had  not 
that  access  to  the  matters  in  question  which  the  right  to 
the  conservancy  gives  to  the  Defendants;  because,  whe- 
ther it  is  a  due  exercise  of  the  conservancy,  or  whether  it 
is  not,  beyond  all  doubt  it  gives  a  party  an  opportunity  of 
pretence  for  acts  which,  without  such  a  title  to  interfere 
with  the  jurisdiction  over  the  Thames,  could  only  be  re- 
ferred to  an  adverse  title.  An  agent  cannot  very  well  get 
an  adverse  title,  unless  he  can  very  distinctly  shew  that 
what  he  has  done  is  in  respect  of  title,  and  not  in  respect 
of  his  agency.  That  is  exactly  the  situation  in  which  the 
Defendants  stand.  In  that  view,  in  order  hereafter  to  see 
how  far  those  acts  of  agency  negative  the  Plaintiff's  title, 
for  which  purpose  alone  they  could  be  used  by  shewing  an 
adverse  title  in  the  Defendants,  it  never  can  be  lost  sight 
of  that  the  Defendants  are  Conservators.  It  has  been  ar- 
gued, that  that  is  not  so,  and  that,  in  point  of  fact,  it  is 
not  the  Corporation  who  are  Conservators,  but  that  it  is 
the  Lord  Mayor  who  is  Conservator.  Now,  how  that  may 
be  upon  the  charters  I  do  not  inquire,  but  I  find  upon  the 
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answer,  that  there  is  a  most  distinct  statement  that  the 
Defendants  are  Conservators  themselves.  The  answer 
states  that  they  exercise  that  jurisdiction  by  means  of  the 
Lord  Mayor  of  London,  acting  for  them,  but  that  the  right 
to  the  conservancy  is  in  the  Corporation.  That  is  stated 
again  and  again  in  various  passages;  and  if  that  is  stated 
broader  than  the  charters  will  warrant,  it  is  not  material 
to  the  present  purpose;  it  being  sufficient  for  the  present 
purpose  to  shew  that  that  is  the  title  which  the  Defend* 
ants  claim. 


Now  that  the  Plaintiff  is  entitled  not  only  to  a  discovery 
of  that  which  constitutes  his  title,  as  the  title  upon  which 
he  rests,  but  that  he  is  entitled  to  a  discovery  of  everything 
which  may  enable  him  to  defeat  the  title  which  is  expected 
to  be  set  up  against  him,  perhaps  is  in  every  draughtsman's 
knowledge;  but  it  is  well  to  see  how  it  has  been  dealt 
with  on  decision.  First  of  all.  Lord  Redesdale,  in  p.  9, 
expressly  states  it;  and  by  Vice-Chancellor  Wigram(a)  in 
the  page  I  have  already  mentioned  it  is  stated.  In  Janes 
Y.  Davis  (b)y  Evans  Y,Harris(c)y  and  Harland  Y,Emers(m{d), 
in  the  House  of  Lords,  that  is  very  distinctly  stated,  not 
only  as  no  new  decision,  but  as  the  recognised  practice  of 
the  Court.  And  in  Strovd  v.  Dea^n(e),  the  bill  charged 
that  a  deed,  which  was  the  Defendant's  title,  contained 
evidence  which  would  defeat  it;  and  the  Defendant  was 
compelled  to  answer.  Now  it  is  also  perfectly  clear,  as  has 
appeared  in  general  practice,  that  if  the  Defendant  pleads 
a  deed  of  the  Defendant's  title,  and  withholds  the  deed,  he 
cannot  be  compelled  to  produce  it;  because  it  is  the  De- 
fendant's title  and  not  the  Plaintiff's;  but  if  the  Plaintiff 
alleges  that  that  deed  contains  something  which  would 
shew  that  the  Plaintiff  is  entitled,  or  supports  the  Plain- 


(o)  Wigram  on  Discovery,  2n<i 
edit.,  p.  286. 
{h)  16  Ves.  262. 


(c)  2  V.  &  B.  361. 

(d)  8  BUgh,  62. 
{e)  1  Ves.  sen.  37. 
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tifTs  tide,  the  Defendant  is  bound  to  answer  that  question. 
He  may  not  be  bound  to  produce  the  deed,  if  he  negatives 
the  ground  on  which  the  Plaintiff  claims  the  inspection  of 
it;  but  then,  although  it  is  the  Defendant's  title,  it  is  part 
of  the  Plaintiff's  evidence,  and  may  be  the  most  important 
part  of  the  Plaintiff's  evidence,  who  may  find  in  a  deed 
constituting  the  Defendant's  title  a  recognition  of  that 
which,  if  true,  would  supersede  the  title  set  up  by  a  sub- 
sequent instrument  In  the  case  to  which  I  have  referred, 
that  point  was  distinctly  raised ;  but  there  are  several  others 
where  that  point  has  arisen — one  in  particular — ^but  the 
name  of  it  I  cannot  now  call  to  my  recollection.  It  was 
the  case  of  an  original  bill  for  tithes,  and  a  cross  bill ;  the 
original  bill  alleging,  that  certain  receipts  which  belonged 
to  the  other  party  contained  a  recognition  of  a  certain 
modus.  The  documents  belonged  to  the  opposite  party  and 
constituted  the  defence;  but  the  Plaintiff  alleged  that  they 
contained  something  which  would  be  evidence  of  the  Plain- 
tiff's case;  therefore  the  Court  ordered  that  an  answer  must 
be  made:  and  I  believe  in  that  case  the  production  was 
ordered  of  that  part  of  the  book  which  contained  that  en- 
try. In  short,  that  general  principle  of  the  Court,  in  those 
particular  cases  to  which  I  have  referred,  shews,  with  re- 
spect to  the  protection  thrown  around  the  Defendant,  that 
the  Defendant  is  not  to  be  compelled  to  produce  the  evi- 
dence of  his  title,  unless  he  thinks  proper  to  produce  it 
himself,  and  that,  as  a  matter  of  pleading,  he  is  not  bound 
to  produce  it;  but  if  he  intends  to  take  advantage  of  that 
protection,  he  is  bound  to  negative  that  which  the  bill  al- 
lies such  a  document  to  contain,  so  far  as  it  would  be 
evidence  of  the  Plaintiff's  title.  Because,  whether  it  would 
be  something  to  be  found  in  the  document  itself,  or  the 
absence  of  the  document,  the  circumstance  alleged  is  al- 
leged, not  for  the  purpose  of  investigating  what  the  De- 
fendant may  have  to  shew  as  proof  of  his  title,  but  for  the 
purpose  of  establishing  or  strengthening  the  Plaintiff's 
Vol.  IL  C  L.  C. 
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title,  or  of  repelling  that  which  he  expects  to  he  set  up 
against  his  title,  all  of  which  are  legitimate  points  of  dis* 
coveiy  by  the  information. 

With  these  preliminary  observations,  and  this  reference 
to  authority,  so  far  as  the  rules  and  practice  of  this  Court 
bear  upon  the  particular  question,  I  proceed  to  consider 
what  these  exceptions  are, — what  it  is  that  the  Defendants 
say  they  will  not  produce,  and  what  the  Master  oftheBotts 
has  decided  they  are  bound  to  produce.  I  may  first  observe, 
that  the  case  relied  upon,  of  a  party  not  being  bound  to 
produce  evidence  of  his  own  title,  has  very  little  applica- 
tion to  a  case  where  the  Defendants,  in  point  of  fact,  have 
set  up  no  title,  but  merely  that  which  negatives  the 
Plaintiff's  title.  Now,  a  great  discussion  has  sometimes 
taken  place  as  to  the  effect  of  a  negative  plea.  Certainly, 
it  is  quite  new  to  hear  of  a  negative  answer, — ^an  answer 
which  says,  "  I  deny  your  title;  you  are  not  entitled  to 
any  further  discovery."  The  matter  to  be  looked  at  is,  as 
it  appears  by  the  case  made  by  the  Plaintiff:  [Here  his 
Lordship  read  the  first  exception  down  to  the  word  "  con- 
trary."] That  is  not  the  whole  of  it,  but  I  take  that  branch 
first  If  the  Plaintiff  be  right  in  the  general  proposition, 
that  all  beds  of  all  navigable  rivers  are  vested  in  the  Crown, 
it  is  obvious,  if  that  be  capable  of  being  made  out, — ^that 
is  to  say,  if  Lord  HcUe  is  right, — ^then  the  Defendants  can 
only  claim  by  some  grant  from  the  Crown.  But  the  De- 
fendants have  not  stated  how  they  claim.  Therefore,  if 
they  are  entitled  to  go  into  any  case  at  all  upon  these 
pleadings,  on  the  subject  of  their  title,  they  may  be  able  to 
establish  it,  for  anything  I  can  tell,  and  may  intend  to 
establish  it  by  producing  some  grant.  But  the  Plaintiff 
says  there  is  no  grant  which  contains  any  grant  of  the 
soil;  the  question  between  the  parties  being,  to  whom  the 
soil  belongs.  The  Plaintiff  says,  *^  Charters  have  passed 
between  the  Crown  and  the  Corporation  of  London,  and 
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in  none  of  those  charters  is  there  any  grant  of  the  soil;  I 
only  ask  to  see  the  charters;  I  do  not  ask  what  your  de- 
fence may  be;  if  you  produce  those  charters,  they  may 
or  may  not  operate  for  the  advantage  of  your  case;  but  it 
is  part  of  my  case,  that,  in  all  deeds  which  are  now  prove- 
able  between  the  parties,  there  is  no  grant  of  the  soil  of 
the  bed  of  the  Biyer  Themes."  Is  not  that  part  of  the 
Plaintiff's  case?  Is  it  not  part  of  the  case  as  to  which  he 
has  a  right  to  discovery,  in  order,  when  the  matter  comes 
to  a  hearing,  to  have  an  admission,  if  the  Defendants  do 
not  produce  any  charter,  that  no  charter  contains  any  such 
grant?  The  absence  of  any  trace  of  any  such  grant  in  any 
of  the  charters  which  have  passed  between  the  Crown  and 
the  Corporation  of  London  is  part  of  the  Plaintiff's  case; 
that  falls  distinctly  within  the  principle  of  the  cases  to  which 
I  have  already  referred;  and,  quite  unconnected,  and  inde- 
pendent of  knowing  what  the  defence  is,  the  Plaintiff  has 
a  right  to  a  discovery  of  that  which  those  charters  do  or 
do  not  contain,  so  far  as  it  constitutes  his  title. 
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Then  comes  the  other  part  of  the  first  interrogatory, 
about  which  I  had  more  doubt,  certainly,  than  about  any 
other  portion  of  the  case:  [Here  his  Lordship  read  the  re- 
maining part  of  the  first  exception.]  Now  that  looks  like 
an  investigation  of  the  Defendants'  title;  but  it  is  not  an 
investigation  otherwise  of  the  proof  of  that  title,  except 
as  that  constitutes  the  foundation  of  it.  Do  you  claim 
under  a  charter,  or  do  you  not?  The  Defendants  will  not 
tell  the  Plaintiff  what  is  the  foundation  of  their  title. 
The  Defendants  say,  '^I  will  not  let  you  know ;  I  have  been 
in  possession  from  time  immemorial,  and  I  deny  that  you 
are  entitled."  The  Plaintiff  says,  "I  am  entitled,  because  I 
have  been  in  possession  from  time  immemorial."  Now  that 
comes  exactly  within  what  Lord  RedesdcUe  says,  viz.  that 
the  Plaintiff  is  entitled  to  a  discovery  of  the  case  upon 
which  the  Defendant  relies,  and  is  entitled  to  know  what 
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that  case  is.  That  is  confirmed  by  Vice-Chancellor  Wiff- 
ram;  but  Lord  Redesdale  goes  further,  and  adds,  '^  and  how 
he  makes  it  out/'  If  "how he  makes  it  out''  is  to  ask  to 
see  the  charter,  or  to  see  the  document,  or  to  investigate 
the  evidence  by  which  he  makes  it  out,  that  would  clearly 
be  a  statement  beyond  what  the  rule  of  the  Court  would 
permit,  and  Lord  Redesdaie  has  expressed  himself  too 
largely;  but,  taking  it  in  the  restricted  sense,  it  is  strictly 
to  know  how  it  is  you,  the  Defendants,  claim  this  title — 
how  it  is  you  claim  this  property  which  the  Plaintiff  as- 
serts to  be  still  vested  in  the  Crown.  Although,  there- 
fore, that  part  of  the  exception  comes  near  the  mark,  yet, 
to  a  certain  extent,  beyond  all  doubt  the  Plaintiff  is  en- 
titled to  an  answer  to  it,  because  h^  is  entitled  to  know 
what  is  the  foundation  and  ground  of  the  Defendants' 
title.  That  is  the  only  part  about  which  I  had  any  doubt; 
the  other  exceptions,  I  think,  will  be  found  to  fall  within 
the  same  principle  as  that  which  I  have  already  observed 
upon  with  reference  to  the  first.  [Here  his  Lordship  read 
the  interrogatory  in  the  information,  having  reference  to  the 
second  exception.]  That  is  exactly  the  same  exception, 
except  that,  instead  of  containing  the  grant,  it  refers  to 
charters  recognising  the  grant. 


[Mr.  Betiidl, — Not  "  grant,"  my  Lord,  "  immemorial 
right"] 

The  Lord  Chauobllob. — "  And  whether  it  is  not  true, 
that  in  no  charter  or  charters  granted  to  the  City  o{  London 
by  any  of  her  Majesty's  predecessors  has  any  immemorial 
right  of  the  Mayor,  commonalty,  and  citizens,  to  the  owner- 
ship of  the  soil,  bed,  and  shores  of  the  river,  as  arising 
from  some  previous  grant  as  aforesaid,  been  recognised." 


[Mr.  Beihell, — "  The  pretended  right,"  my  Lord,  is  an 
immemorial  right] 
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The  Lord  Chakcbllob. — One  is,  you  have  no  charter  1849. 
containing  a  grant — containing  a  right  resting  upon  grant ;  att.-Gm; 
the  other  is,  you  have  no  charter  recognising  a  title.  Take  -.  •• 
it  as  largely  as  you  please,  as  far  as  the  question  is,  as  to  ov  Lordos. 
the  production  of  the  documents,  as  to  knowing  whether  Judgmmt. 
the  documents  have  any  such  contents  or  not,  the  two  ex- 
ceptions are  precisely  upon  the  same  footing.  [Here  his 
Lordship  read  the  interrogatory  in  the  information  hav* 
ing  reference  to  the  third  exception.]  That  is  a  matter 
of  fact  The  history  of  that  grant  of  King  Henry  VL  is 
not  stated  in  the  information,  nor  explained  in  the  answer. 
The  Defendants  decline  to  answer  upon  that  subject.  The 
question  being,  whether,  in  point  of  fact,  the  charter  of 
King  Henry  YI.  is  now  in  operation,  and  whether  it  has 
not  been  revoked.  That  is  a  fact,  of  course,  very  neces- 
sary, if  there  should  be  such  a  charter,  which  of  itself 
would  haye  any  operation,  to  know  whether  the  charter  is 
now  in  force,  and  whether  it  has  not  been  revoked  It  is 
quite  unconnected  with  the  Defendants'  title,  so  far  at 
least  as  the  Plaintiff  is  entitled  to  know  whether  that 
is  in  operation  now,  and  whether,  if  ever  it  was  in  opera- 
tion, it  has  not  been  revoked.  [Here  his  Lordship  read 
the  interrogatory  having  reference  to  the  fourth  excep- 
tion.] Here  that  has  immediate  reference  to  the  two  dif- 
ferent positions  in  which  the  Defendants  stand.  They  are 
Conservators,  and  they  are  (as  they  allege)  owners  of  the 
soiL  Beyond  all  doubt  they  are  Conservators,  and  certain 
acts  are  admitted  to  have  taken  place;  that  is  the  ground 
of  the  Liformant's  complaint  The  question  is,  whether 
those  acts  of  ownership  are  referrible  to  the  claim  of  title, 
or  whether  they  are  not  to  be  explained  by  the  control 
and  dominion  which,  as  Conservators,  the  Corporation 
have  obtained  over  the  bed  and  soil  of  the  River  Thames. 
How  is  that  an  investigation  of  the  Defendants'  title?  It 
may  be  an  idle  question,  and  the  answer  to  it  is  perfectly 
obvious.     Of  course,  Defendants  who  set  up  that  they 
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1849.  ^^®  *  *^*^®'  ^^  ^^^^  ^  ®^®  ^^  ownership  to  that  title. 
^— *<— ^  But  it  will  not  follow,  that,  because  it  is  not  a  question 
"'».  "*  from  which  the  Plaintiff  will  derive  any  benefit,  the  De- 
wTi^^h"  fendants  are  entitled  to  refiise  to  answer  it  It  is  not  to 
be  answered  by  the  Corporation  only,  under  their  seal;  the 
officer  of  the  Corporation  is  made  a  party,  and  he  may, 
when  he  comes  to  answer,  have  to  consider  whether  he 
can  safely  say  that  those  acts  of  ownership  are  referrible 
to  the  title  altogether,  or  whether  they  may  not  be  re- 
ferred to  the  power  and  authority  of  the  Corporation  as 
Conservators  It  is  a  fact  which  may  be  very  important 
to  the  Plaintiff  to  know.  If  the  Plaintiff  should  get  an 
answer  that  those  acts  of  ownership  are  not  to  be  referred 
to  the  title,  but  that  they  are  to  be  referred  to  the  office 
of  Conservator,  no  doubt  a  very  great  step  would  be  made 
towards  establishing  the  Plaintiff's  title  and  negativing 
the  Defendants'  title.  The  probability  of  getting  such  an 
answer  is  not  in  question;  the  point  is,  whether  the  ques- 
tion, if  it  is  answered  in  a  particular  way,  will  not  have 
that  effect  It  appears  to  me,  therefore,  that  these  excep- 
tions are  all,  except  the  latter  part  of  the  first,  distinctly 
within  the  rule  which  has  been  clearly  established  on  so 
many  authorities. 

The  fifth  and  last  exception  is  a  general  inquiiy  as  to 
the  possession  of  documents.  Now,  in  the  first  place,  if  the 
Defendants  have  not  set  up  an  adverse  title,  it  is  impossible 
for  them  to  protect  themselves  by  the  rule  of  the  Defend- 
ants not  being  compellable  to  make  a  discovery  relative  to 
what  is  their  title,  because  that  must  be  founded  upon  the 
Defendants  having  set  up  some  title.  I  confess,  that,  look- 
ing very  anxiously  through  these  papers,  I  am  very  much 
inclined  to  think  that  there  is  no  title  set  up  in  the  sense 
and  meaning  of  that  term,  when  the  Defendants  are  pro- 
tected from  discovery  of  that  which  relates  to  their  title, 
I  must  see  a  title,  and  I  must  see  some  legal  foundation 


OASES  IN  CHANCERY. 


28 


for  a  title,  before  I  can  admit  that  the  Defendants  are  at 
liberty  merely  to  deny  the  Plaintiff's  title,  or  to  endeavour 
to  protect  themselves  from  discovery,  under  an  idea  of  that 
being  their  title,  which  is  merely  in  fact  a  negation  of  the 
Informant's  title.  However,  it  is  not  necessary  to  come  to 
any  decision  upon  that  point,  because  I  think  there  is 
quite  enough  in  the  mode  in  which  this  interrogatory  is 
answered,  to  shew  that  the  Defendants  are  not  entitled  to 
the  protection  which  they  seek.  They  divide  their  answer 
into  two  parts,  and  endeavour  to  answer  that  part  which 
they  feel  they  are  bound  to  answer,  and  to  protect  them- 
selves against  the  other  part  Now  the  Defendants  say,  in 
answer  to  the  question  last  adverted  to:  ''  They  admit  that 
they  have  in  their  possession  certain  deeds,  instruments, 
charters,  letters-patent,"  and  so  on,  ''  relating  to  and  touch- 
ing the  said  right  and  title  of  these  Defendants  to  the  free- 
hold of  the  bed  and  soil  of  the  said  Biver  Thames,  and  the 
enjoyment  thereof,  and  which  several  deeds,  instruments, 
charters,  letters-patent,  copies  of  charters,  copies  of  letters- 
patent,  leases,  counterparts,  entries,  receipts,"  and  so  on, 
''evidence  and  shew,  or  tend  to  evidence  and  shew,  such 
right  and  title  of  these  Defendants  as  aforesaid;  and  all 
which  said  several  deeds,"  &c.,  "  these  Defendants  are  ad- 
vised and  believe,  form  material  parts  of  the  evidence  pos- 
sessed by  these  Defendants,  of  their  aforesaid  right  and 
title,  and  all  which  are  intended  to  be  made  use  of,  and 
given  in  evidence  by  these  Defendants,  in  support  of 
their  said  right  and  title  in  this  cause,  and  none  of  which 
said  several  charters,  deeds,  instruments,  entries,  and  other 
documents,  do  or  doth,  as  these  Defendants  are  advised 
and  believe,  evidence  or  tend  to  shew  or  prove  the  in- 
tended and  alleged  right  of  the  Crown,  set  up  in  the  said 
information,  nor  would  the  Informant  derive  any  proof  in 
support  of  his  case  from  the  production  of  such  charters, 
deeds,  instruments,  entries,  or  other  documents,  or  any  or 
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either  of  them/'     Then  they  say  they  have  other  papers, 
which  they  do  not  seek  to  protect  in  the  same  way. 

In  the  first  place,  the  charge  is,  that  such  documents 
^^  relate  to  the  matters  aforesaid/'  that  is  to  say,  they  re- 
late to  the  subject-matter  stated  in  the  information.  The 
Defendants  take  upon  themselves  to  say,  they  believe  they 
do  not  contain  evidence  of,  or  tend  to  shew  the  Plaintiff's 
title.  Has  a  Defendant  a  right  to  do  that?  There  is  no 
allegation  that  they  do  not  "  relate  to  the  matters  afore* 
said,"  nor  is  there  any  description  of  what  they  are,  to 
enable  the  Court  to  judge  of  this  matter,  but  the  Defend- 
ants, being  in  possession  of  documents,  and  it  being  alleged 
by  the  information  that  they  are  documents  ''relating  to 
the  matters  aforesaid,"  and  which  would^  of  course,  entitle 
the  Plaintiff  to  a  list  of  them,  (I  do  not  say  the  production 
of  them,  but  to  know  what  they  are),  say,  they  do  not 
believe  that  they  would  tend  to  shew  or  prove  the  Plain- 
tiff's title.  Certainly,  if  such  a  course  were  permitted,  a 
Plaintiff  would  never  get  a  discovery  of  any  documents, 
because  the  mere  pledging  the  party's  belief  that  the  docu- 
ments do  not  contain  evidence  tending  to  prove  the  Plain- 
tiff's case,  would  be  ordinarily  resorted  to,  and  would  leave 
the  Plaintiff  without  any  protection  against  it 

Now,  a  case  very  similar  to  the  present  is  that  of  Jer- 
rard  v.  Saunder8(a).  There  the  party  endeavoured  to  pro- 
tect himself  from  the  discovery  of  certain  deeds,  by  the 
statement  that  there  was  no  notice.  The  Plaintiff  alleged 
the  existence  of  certain  documents,  and  then  stated  certain 
facts  amounting  to  a  constructive  notice  of  the  Plaintiff's 
title.  The  Defendant  merely  answered  that  J.  D.,  under 
whom  he  claimed,  had  no  notice  of  the  title  set  up  by  the 
Plaintiff.    The  Court  said,  it  could  not  trust  the  Defendant 


(a)  2  Ve8.jun.187. 
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to  look  at  the  deeds,  and  say  whether  they  amounted  to 
notice  or  not,  the  Defendant  not  denying  that  the  docu- 
ments related  to  the  matt^.  The  Plaintiff  alleges  that  the 
documents  contun  notice,  and  the  Defendants  must  either, 
in  very  distinct  terms,  n^ative  the  ground  on  which  the 
Plaintiff  asks  for  their  production,  or  they  must  produce 
them,  because  the  Plaintiff  and  the  Court  are  to  ascertain 
whether  they  do  or  do  not  relate  to  the  matter.  The  De- 
fendants are  not  to  withhold  the  documents  and  all  infor- 
mation, and  answer  to  particular  inquiries  relating  to  their 
contents,  and  constitute  themselves  the  judge  in  their  own 
case,  whether  the  documents  will  or  will  not  prove  the  Plain- 
tiff's case.  If  the  Defendants  have  not  set  out  a  title,  which 
appears  to  me  to  be  the  result  of  the  pleadings  in  this 
case,  then  it  is  not  necessary  to  resort  to  more  authorities 
to  ascertain  whether  there  ought  to  be  an  answer  to  this 
last  interrogatory  or  not  Even  on  the  conclusion  that  they 
have  set  out  a  title,  they  are  not  entitled  to  protect  them- 
selves from  the  production  of  these  documents,  so  as  to  enti- 
tle them  to  withhold  all  information  as  to  what  documents 
they  are,  or  whether  there  are  any  such  at  alL  I  think, 
the  Defendants  not  giving  that  answer  to  the  information, 
this  is  an  exception  which  the  Plaintiff  has  sustained,  and 
that  the  Master  of  the  Rolls  came  to  a  right  conclusion. 


COXPOIUTIOV 
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I  do  not  foUow  the  whole  of  the  reasoning  of  the  Mas- 
ter of  the  RoUs;  but,  on  looking  through  the  pleadings, 
the  grounds  on  which  it  strikes  my  mind  that  the  disco- 
very ought  to  be  made,  are  so  very  clearly  explained  in 
the  text  books,  and  by  the  authorities,  that  it  is  unne- 
cessary to  advert  to  more  than  what  I  have  already  said, 
with  respect  to  the  united  character  of  conservancy  and 
the  claim  of  title.  It  is  obvious,  that  it  is  very  difBcult  to 
reconcile  the  circumstance  of  those  two  things  existing  to- 
gether, and  that  it  entitles  the  Plaintiff  to  a  very  scru- 
tinizing inquiry  for  the  purpose  of  separating  the  acts  which 
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may  be  referred  to  one,  or  which  may  have  arisen  from  the 
exercise  of  the  other.  It  is  impossible  not  to  observe, 
that,  if  those  two  things  are  united  in  one  and  the  same 
body,  the  interests  of  the  public  are  not  secured  by  it,  be- 
cause it  is  the  duty  of  the  Corporation,  as  Conservators,  to 
prevent  obstruction  and  the  bed  of  the  river  being  applied 
to  profitable  purposes,  to  the  prejudice  of  the  public;  as 
owners  of  the  soil,  they  no  doubt  would  have  an  opportu- 
nity of  doing  that  which  might  be  very  inconsistent  with 
their  duty  as  Conservators.  And  this  information  is  not 
confined  to  the  title  arising  from  ownership  of  the  soil,  be- 
cause it  alleges,  that  if  the  Defendants  are  owners  of  the 
soil,  and  if,  therefore,  the  Crown  has  not  that  authority 
and  power  which  would  arise  from  the  general  power  and 
title  of  owners  of  the  soil,  then  these  acts  are  neglects  or 
abuses  of  the  power  and  jurisdiction  of  the  Corporation  as 
Conservators,  and  are  to  be  treated  as  nuisances.  How- 
ever, that  does  not  touch  the  matter  under  consideration 
upon  these  exceptions. 


Upon  these  grounds,  I  find  that  the  exceptions  must  be 
answered,  and  that  the  appeal  from  the  Master  of  the 
BoUa  must  be  dismissed. 


Now  comes  the  question  of  costs.  The  Master  of  the 
Molls  has  dealt  with  these  parties  as  two  ordinary  parties, 
and  has  given  costs.  On  the  other  hand,  it  is  said  that 
costs  are  not  to  be  given,  because  there  is  a  rule,  or  at 
least  a  practice,  that  th^Attomey-OeneralneitheT  receives 
nor  pays  costs.  No  doubt  that  rule  is  one  which,  in  the 
case  referred  to  by  Mr.  Bethdl,  was  recognised  by  the  House 
of  Lorda  Now  I  find  that  there  were  some  instances  with 
which  the  Master  of  the  Rolls  was  furnished  upon  the  sub- 
ject I  have  not  the  benefit  of  those  references,  and  before 
I  finally  dispose  of  the  matter  of  costs,  I  shall  be  glad  to 
see  what  those  authorities  are,  or  any  others  which  may 
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be  fiimislied.  I  think  it  is  extremely  important  that  the 
role  should  be  understood;  it  seems  to  be  very  yague  at 
present,  and  though  the  general  rule  is  not  disputed,  the 
exceptions  to  it  seem  to  me  to  lead  to  considerable  diffi- 
culty on  certain  occasion&  Now  I  do  not  lay  down  this 
as  a  rule,  becaixse  I  must  have  an  opportunity  of  consider- 
ing it  further;  but  it  is  dear  that  the  rule,  such  as  it  is,  is 
considered  as  arising  from  the  circumstance, — and  this  is 
imputed  to  have  been  said  by  me  in  the  House  of  Lords, — 
viz.  that  the  Crown  does  not  pay,  and  therefore  does  not 
receive  costs.  I  did  not  put  it  so  strongly  as  that.  I  think 
the  expression  was,  that  the  Court  would  be  very  careful 
in  making  a  party  pay  costs  to  one  from  whom  it  could 
not  receive  costs.  Now,  that  may  be  very  sound  policy, 
— a  very  good  reason, — provided  that  the  case  before  the 
Court  were  one  in  which  the  Crown,  if  it  had  not  had 
the  privilege  of  the  Sovereign,  and  had  been  an  ordinary 
suitor,  could  have  been  called  upon  to  pay  costs.  But  it 
seems  to  have  no  application  to  a  case  where,  imder  no 
circumstances,  in  that  species  of  proceeding,  could  the 
Plaintiff  be  called  upon  to  pay  costa  Certainly  that  ap- 
plies to  the  case  in  the  House  of  Lords  as  much  as  it  does 
here.  A  party  appeals,  either  from  the  Master's  decision, 
or,  as  in  the  present  case,  from  the  Master  of  the  RoUa* 
decision.  In  the  case  of  the  demurrer,  the  party  appealed 
to  the  House  of  Lords  from  the  judgment  of  the  Court 
below,  dealing  with  that  demurrer.  In  no  case  could  the 
party  Respondent  be  subject  to  costs ;  the  Respondent  hav- 
ing obtained  a  decision  in  his  favour.  The  party  appealing 
may  be  liable  to  costs,  if  the  Court  thinks  that  it  is  a  case 
in  which  he  ought  to  pay  costs,  if  he  fail  In  that  par- 
ticular proceeding,  the  Appellant  is  not  to  be  protected 
upon  the  ground,  that,  between  two  subjects,  he  might  have 
to  receive  costs,  and  therefore,  as  he  cannot  receive  costs, 
he  is  not  to  pay  them:  in  a  proceeding  of  that  sort  he 
never  could  have  to  receive  costs.     If  the  rule,  therefore, 
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rests  upon  that  distinction, — which  struck  my  mind  at  the 
moment^  for  it  was  at  the  moment  when  the  judgment 
was  in  actual  course  of  being  given,  that  the  question  of 
costs  arose,  and  no  opportunity,  therefore,  existed  of  con- 
sidering the  principle  upon  which  the  rule  is  founded, — it 
does  appear  to  me,  that  if  the  rule  is  to  exist,  it  ought  in 
justice  only  to  apply  to  cases,  where,  according  to  the 
merits,  and  the  result  of  the  discussion,  the  costs  would 
be  in  the  breast  of  the  Court,  either  for  the  Plaintiff  or 
for  the  Defendant;  the  Plaintiff  may  get  his  decree  with 
costs,  or  the  bill  may  be  dismissed  with  costs:  it  depends 
upon  the  result  of  the  judgment  of  the  Court,  whether  one 
party  or  the  other  is  to  bear  costs,  or  to  receive  costs,  or 
to  have  no  costs  awarded  at  alL  But  in  the  case  of  an 
appeal  of  this  kind,  the  party  Respondent  being  in  pos- 
session of  the  judgment  of  the  Court,  is  therefore,  under 
no  circumstances,  liable  to  pay  costs,  although  he  may  be 
entitled  to  receive  them,  if  it  is  considered  that  the  appeal 
ought  not  to  have  been  brought  forward.  The  same  oc- 
curred before  the  Master  of  the  RoUsy  but  he  does  not  seem 
to  have  rested  upon  that  principle,  though  he  did  rest 
his  opinion  a  good  deal  upon  the  fact  of  a  deposit;  but  I 
do  not  think  that  that  much  aids  the  matter,  because  it 
is  a  general  rule,  and  an  exception  is  not  made,  and  all 
we  can  say  is,  that  if  the  rule  be,  as  contended  for  on  the 
part  of  the  Defendants,  there  ought  to  be  an  exception  to 
that  rule  as  to  a  deposit;  and  where  the  Crown  is  a  party, 
there  ought  not  to  be  a  deposit  required.  But  the  fact 
that  the  Crown  could  not,  and  if  it  had  not  had  the  pri- 
vilege, would  not  have  been  called  upon  in  that  proceeding 
to  pay  costs,  does  seem  to  distinguish  the  case,  and  to  take 
it  out  of  the  principle  upon  which,  when  a  subject  is  liti- 
gating with  the  Crown,  the  rule  seems  to  be  founded. 
However,  before  I  dispose  of  the  question  of  costs,  if  there 
were  such  a  list  as  I  have  referred  to,  made  out  for  the 
benefit  and  instruction  of  the  Master*  of  the  RoUs,  I  should 
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be  Yery  glad  to  have  it,  if  Counsel  are  able  to  procure  it, 
and  if  not,  I  must  desire  a  search  to  be  made  for  the  autho- 
rities upon  that  subject,  because  it  is  a  point  of  such  fre- 
quent occurrence  that  it  ought  to  be,  if  possible,  settled. 


1849. 

▲n.-Onr. 

GomFORAnov 
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The  Lord  Chancellor: — 

This  case  stood  over  for  the  purpose  of  my  making  some 
inquiries  as  to  the  course  of  proceeding  with  regard  to 
costs,  where  the  AUomey-Oeneral  is  a  party.  I  have  bad 
an  opportunity  of  looking  at  a  variety  of  instances,  which 
clearly  shew,  that,  although  there  may  be  and  has  been 
a  generally  received  opinion  that  the  AWymey-Oeneral 
neither  pays  nor  receives  costs,  it  is  open  to  a  variety  of 
exceptions,  and  there  are  many  cases  to  be  found  in  which 
that  rule  has  not  been  acted  upon.  There  does  not,  how- 
ever, appear  to  have  been  a  very  general  practice  or  under- 
standing upon  the  subject 

Two  cases  in  the  House  of  Lords  were  referred  to.  If 
they  establish  the  rule,  no  doubt  it  is  binding  on  this 
Court,  and  there  would  be  no  option  but  to  follow  the  rule 
so  laid  down ;  but  there  is  always  a  distinction  to  be  borne 
in  mind  between  the  order  of  the  House  of  Lords  itself, 
and  the  reason  given  by  the  member  of  the  House  who  de- 
livers its  judgment. 


1860. 
Jan.\4ih. 


In  the  present  case,  in  a  former  stage  of  it,  when  I  was 
present,  and  in  a  case  from  Scotland,  which  occurred  dur- 
ing the  last  session  of  Parliament,  and  at  the  argument  of 
which  I  was  not  present,  the  order  of  the  House  of  Lords 
seems  to  have  been  that  there  should  be  no  costs.  There 
is  no  decision  laying  down  the  principle  why  the  order  of 
the  House  of  Lords  in  those  cases  was  so  framed,  or  why 
the  House  adopted  that  course.    In  other  cases  the  House 
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of  Lords  has  given  the  AUorney-Oeneral  costs.  One  case 
in  particular  has  been  called  to  my  attention,  viz.  The 
Skirmers'  Company  v.  The  Irish  Society^  where  the  AUor- 
ney-Oeneral  was  a  Defendant,  and  the  bill  was  dismissed 
at  the  Rolls  with  costs  (a).  That  decree  was  the  subject  of 
appeal  to  the  House  of  Lords^  and  was  wholly  affirmed  (6). 


During  the  argument  of  this  case  in  the  House  of  Lords 
on  the  Defendants'  demurrer  (c)  I  was  present,  and  what 
then  took  place,  according  to  my  own  recollection,  is,  that 
the  question  as  to  costs  was  started  upon  me  as  I  was  de- 
livering the  judgment  of  the  House  upon  the  principal  sub- 
ject-matter; and  it  was  called  to  my  attention  that  the 
AUomey-Oeneral  was  a  party.  The  rule  was  also  referred 
to  of  the  AUorney-Oeneral  neither  receiving  nor  paying 
costs,  and  the  House  acted  upon  my  individual  advice  not 
to  give  costs  in  that  particular  case.  This  was  done  with- 
out any  time  being  taken  for  consideration  of  the  question 
of  costs;  there  was  none  allowed  for  argument  on  the  sub- 
ject; and  I  think  there  was  an  error  in  the  advice  which 
I  then  gave  to  the  House  of  Lords  upon  that  subject  The 
order  of  the  House  merely  was,  that  the  decision  be  af- 
firmed without  costa 


It  is  quite  true  that  justice  requires  that  a  rule  which 
has  been  so  often  acted  upon  and  so  generally  received  as 
an  axiom,  should  not  be  lost  sight  of,  because  nothing 
would  be  more  unjust  than  that,  in  a  contest  in  which  the 
AUomey-Oenercd  could  not  be  made  to  pay  costs,  he  should 
be,  under  any  circumstances,  entitled  to  receive  costa  Such 
a  course  would  not  put  the  parties  at  all  upon  equal  terms. 
As  far  as  regards  a  suitor,  to  whom  the  AUomey-Oeneral 
may  be  opposed,  being  relieved  from  any  injustice  arising 
from  the  position  of  the  AUomey-Oeneral  coming  into  Court 


(a)  7  Beav.  642. 

{h)  12  CI.  A  Fin.  490. 

{c)  The  Corporation  of  London 


V.  Attomey-Oeneralf  1  House  of 
LordB  Cases,  440. 
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as  a  suitor,  the  Court  might  have  the  power,  if  the  AUor- 
ney-^feneral  were  a  private  party,  to  make  him  pay  costs; 
and  therefore  says  to  the  suitor,  "  As  you  cannot  receive 
costs,  you  shall  not  pay  costs."  But  that  rule  ought  not  to 
be  extended  beyond  what  is  reasonable;  it  oiight  not  to 
be  extended  beyond  the  cases  in  which  the  AUomey-Oene- 
ralj  if  he  were  not  Attorney-General,  but  suing  as  an  in- 
dividual, or  any  other  individual  suing  in  his  place,  would 
be  liable  to  pay  costs;  and  the  rule,  instead  of  being  that 
the  Attomey'(}enerai  neither  receives  nor  pays  costs,  ought 
rather  to  be,  that,  where  the  Attomey-Oeneral  could  be 
called  upon  to  pay  costs,  had  he  been  a  private  individual, 
then  he  ought  not  to  receive  costs.  That  would  apply  to 
the  hearing  of  the  cause.  At  the  hearing  of  the  cause,  it 
depends  entirely  upon  what  transpires  in  the  cause — ^upon 
what  the  case  is,  and  what  the  opinion  of  the  Court  is  on 
the  facts  disclosed  in  the  cause — ^whether  the  Plaintiff  or 
Defendant  is  to  pay  cost&  But  where  one  party  is  in  pos- 
session of  the  judgment,  and  the  opposite  party  comes  and 
questions  that  judgment,  then  it  is  not  in  the  discretion  of 
the  Court  The  party  in  possession  of  the  judgment  never 
is  made  to  pay  costs.  He  has  obtained  the  judgment  of 
the  Court,  and  is  entitled  to  defend  that  judgment;  and 
although  the  Court  of  Appeal,  or  the  Court,  upon  a  rehear- 
ing, or  the  Court,  upon  hearing  exceptions  to  the  Master's 
report  (which  is  the  same  thing),  may  be  of  opinion  that 
the  judgment  pronounced  is  not  right,  and  therefore  alters 
it,  the  party  who  merely  supports  what  a  Court  of  compe- 
tent jurisdiction  has  already  determined,  is  never  in  that 
contest  made  to  pay  costs.  If  the  party  be  dissatisfied  with 
the  judgment  below,  and  endeavours  to  obtain  a  variation 
of  it,  and  fails  to  do  so,  he  is  generally  made  to  pay  costs, 
not  necessarily,  though  generally;  but  the  party  in  pos- 
session of  the  judgment  below,  is  never  made  to  pay  costs. 
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there  is  an  appeal  against  a  judgment  already  pronounced. 
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All  that,  no  doubt,  tends  to  prove  what  I  admit  was  an 
error  in  the  House  of  Lords  in  the  view  which  I  took  of 
the  matter  at  the  time  when  the  present  case  was  be- 
or^LovDoirr  fore  the  House  upon  the  demurrer,  and  where  the  party 
Judgment  questioning  the  decision  of  the  Court  below  failed.  I  do 
not  think  that  the  principle  of  the  rule  applies  to  that 
case.  Here,  precisely  the  same  thing  occurs.  The  Master 
expresses  an  opinion — ^the  party  against  whom  the  Master 
expresses  that  opinion  complains  of  it — ^the  Master  of  the 
Rotts  is  of  opinion  that  there  is  no  ground  for  the  complaint, 
and  therefore  gives  the  costs  of  supporting  the  Master's 
conclusion.  That  is  a  case  in  which  the  Attomey-Oenerai 
could  not  have  been  made  to  pay  costs,  because  he  had 
the  judgment  of  the  Court  in  his  favour.  So  the  parties 
come  here;  their  position,  therefore,  is  the  same;  the 
party  in  possession  of  the  judgment  can  never  be  called 
upon  to  pay  costs;  there  is,  therefore,  no  grievance  to  be 
complained  of  by  the  opposite  party  upon  appeal 

I  have  consulted  with  the  best  authorities  upon  the  sub- 
ject,  and  we  are  all  of  opinion  that  it  would  be  a  very 
wholesome  rule — ^not  a  rule  without  exception,  because  it 
is  all  matter  of  discussion,  to  a  certain  extent,  but  as  a 
general  rule,  that  the  principle  that  the  Attorney-General 
never  receives  nor  pays  costs  may  be  considered  as  modi- 
fied in  this  way: — ^the  Attomey-Oeneral  never  receives  costs 
in  a  contest  in  which  he  could  have  been  called  upon  to 
pay  them  had  he  been  a  private  individual.  That  will  give 
all  the  protection  to  the  suitor  opposed  to  the  Attorney- 
Oeneraly  which  is  in  justice  due  to  him;  and,  at  the  same 
time,  will  discourage  what  I  think  is  too  often  the  case, 
namely,  carrying  on  an  unnecessary  and  improper  litiga- 
tion in  consequence  of  that  rule. 

Upon  these  grounds  I  think  the  Master  of  the  Rolls  was 
right;  and  the  appeal  must,  therefore,  be  dismissed  gene- 
rally, including  the  question  of  costs. 
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Y  the  decree  of  the  Lord  OhanceUar,  on  further  direc-  The  Plaintiff 
tions,  dated  the  5th  August,  1848,  it  was  (inter  alia)  de-  agMnat'the  De- 
clared  that  the  Plaintiff,  as  a  specialty  creditor  on  the  ^"jf^^^ 
estate  of  the  testator  Jofm  RideotU,  was  entitled  to  the  ofherdeowwed 

hnsbAnd  Joh% 

arrears  of  an  annuity  of  562.,  and  the  future  payments  RidewL  By 
thereof,  during  the  joint  lives  of  the  Defendant  Fra/nces  pul^Svaa* 
RideauL  widow,  and  the  Plaintiff;  and  a  reference  was  di-  d«iared  a  ipe- 

cialty  creditor 

rected  to  the  Master  to  take  an  account  of  what  was  due  to  of  the  testator, 
the  Plaintiff  in  respect  thereof,  and  also  the  usual  accounts  was  directed  to 
of  the  Defendant's  receipts  and  payments  in  respect  of  the  ^i^^^^J^*^* 
testator's  personal  estate  and  effects,  and  of  his  outstanding  ^ne  to  him,  a©- 

ooDipaxiied  by 

estate,  and  of  his  debts,  with  a  direction  for  the  Master  to  the  ordinary 
make  all  just  allowances.    The  Master,  by  his  report  of  the  tainedin  a*^ 
25th  of  June,  1849,  found  that  no  person  had  come  in  before  ^p^^* 
him  to  prove  any  debt  against  the  testator's  estate;  and  under  a  settle- 

1  /»  ment  executed 

that  the  Defendant  had  received  the  sum  of  18832.  Ss.,  part  on  her  maniage 
of  the  testator's  personal  estate;  and  that  there  was  due  tator,  wasen- 
fiom  her,  in  respect  of  her  receipts  and  payments  on  ac-  ***^  ^  ^" 
count  of  the  testator's  estate,  a  sum  of  966Z.  6&  4d     The  the  dindendi 
former  amount  comprised  a  sum  of  555Z.  Ss,  lOd,  a  balance  a^  per  cent 
of  cash  remaining  in  the  hands  of  Messrs.  Child  <t  Co.,  n^dant'I^ 
bankers,  on  a  mixed  and  general  account  of  the  testator  at  tnutees, 

through  the 

the  time  of  his  death.    The  Master  had  charged  the  De-  medium  of  their 

hanken,re- 
oeired  the 
diridends  as  the  nme  accrued  due,  for  a  number  of  years,  down  to  the  date  of  the  husband's  death, 
and  paid  the  same  from  time  to  time  to  the  husband's  bankers,  to  his  account,  the  wife  nerer  assert* 
ing  her  right  to  recdve  the  separate  benefit  thereof.  The  Master,  by  his  report,  found  that  the  De- 
fendant had  received  a  considerable  sum  of  money,  part  of  the  testator's  personal  estate,  including  a 
som  of  5651.,  the  amount  of  the  balance  in  the  hands  of  the  testator's  bankers  at  the  time  of  his  de- 
cesse: — ^dd,  notwithstanding  the  testator  was  one  of  the  three  trustees  under  the  wife's  settle- 
ment, that  the  balance  was  part  of  the  testator's  personal  estate,  and  not  the  separate  estate  of  the 
Defendant. 

HM  also,  that  the  Defendant,  although  executrix  and  uniyersal  legatee  of  the  testator,  was  not 
entitled  under  the  decree  to  exhibit  interrogatories  before  the  Master  for  the  examination  of  the 
Flaintzfl^  who  was  the  only  creditor  of  the  testator,  as  to  parts  of  the  testator's  personal  estate  whidi 
had  come  to  his  possession;  but  liberty  was  given  to  the  Defendant  to  raise  the  case  for  further 
ini{iiiiy,  by  petition  to  be  brought  on  when  t£e  other  exceptions  to  the  report,  which  had  not  been 
diseosaed,  were  set  down  for  hearing. 
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1849.  fendant  with  the  appraised  value  of  certain  volumes  of 
books,  part  of  the  testator  s  estate,  some  of  which  had  been 
appropriated  by  the  Plaintiff  to  his  own  use.  The  Master 
had  also  disallowed  various  payments  made  by  the  De- 
fendant, which  the  Defendant  insisted  he  ought  to  have 
allowed  to  her.  The  Master  refused  to  allow  the  Defend- 
ant to  file  or  exhibit  any  interrogatories  for  the  examina- 
tion of  the  Plaintiff  as  to  the  printed  books  belonging  to 
the  testator's  estate,  which  were  delivered  to  or  came  into 
the  possession  of  the  Plaintiff,  or  as  to  the  plate  or  plated 
articles  of  which  the  testator  died  possessed,  or  as  to  whe- 
ther some  part  of  the  plate  and  plated  articles  were  not 
purchased  out  of  monies  belonging  to  the  separate  estate 
of  the  Defendant,  or  as  to  the  directions  and  instructions 
given  by  the  Plaintiff  respecting  the  funeral  of  the  testa- 
tor, and  the  monument  erected  to  his  memory,  or  as  to  the 
monies  received  by  the  Plaintiff  belonging  to  the  testator's 
estate.  The  Defendant  filed  twenty-eight  exceptions  to  the 
Master's  report;  the  first  of  which  had  reference  to  the 
sum  of  5552.  Ss,  10(2.,  and  the  last  five  to  the  disallow- 
ance of  the  proposed  interrogatories  for  the  examination  of 
the  Plaintiff  as  to  the  matters  above  referred  to. 

For  a  period  of  fourteen  years  ending  with  the  year  1838, 
when  the  testator  died,  Messrs.  Currie,  the  bankers  of  the 
trustees  of  the  Defendant  under  her  marriage  settlement, 
received  the  half-yearly  dividends  of  a  sum  of  stock,  to 
which  the  Defendant  was  entitled  for  her  separate  use,  and 
regularly  paid  over  the  same  under  powers  of  attorney  to 
Messrs.  GhUd,  the  private  bankers  of  the  testator,  who 
dealt  with  the  same  as  his  own.  The  Defendant  insisted, 
that  the  sum  of  5552.  8«.  lOcL  was  part  of  her  separate  es- 
tate, and  was  the  balance  of  dividends  settled  on  her  for 
her  separate  use,  and  which  had  been  received  by  the  tes- 
tator from  time  to  time  on  her  behalf,  and  as  her  agent,  the 
testator  being  one  of  the  Defendant's  trustees  under  her 
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settlement  The  Defendant,  in  her  affidavit  carried  in 
before  the  Master,  stated,  that  the  testator  received  the 
dividends  for  her  separate  use. 

On  the  aigament,  before  Yice-ChuxiceHoT  Knight  Brucey 
on  exceptions  and  second  further  directions,  on  the  21st  of 
July,  1849,  the  first  exception  was  allowed;  and  on  that 
and  the  other  exceptions  it  was  referred  back  to  the  Mas- 
ter to  review  his  report  From  that  order  the  Plaintiff 
q>pealed 
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Mr.  BoU  and  Mr.  Oreeney  in  support  of  the  appeal,  with 
reference  to  the  first  exception,  having  stated  the  facts, 

The  LoBB  Chancellor  observed,  that  the  object  of  the 
Defendant  seemed  to  be  to  recover  back,  after  her  hus- 
band's death,  sxmis  of  money  which  he  had  been  in  the 
habit  of  regularly  receiving  during  his  lifetime,  without 
any  objection  on  her  part,  and  called  upon  the  Counsel 
for  the  Respondent  to  support  the  decision  of  the  Court 
below,  on  the  first  exception;  when 

Mr.  J.  Parker  and  Mr.  Milier  contended,  that,  in  deal- 
ings between  husband  and  wife  the  onusprobandi  was  on 
the  husband,  or  his  creditors  after  his  death,  to  satisfy  the 
Court  that  the  husband  had  dealt  with  the  wife's  separate 
estate  with  her  consent;  that  the  present  case  was  not  one 
purely  between  husband  and  wife,  because  the  testator 
was  one  of  the  wife's  trustees  under  her  marriage  settle- 
ment)  and  had  a  l^al  right  to  receive  the  dividends  settled 
to  the  wife's  separate  use  under  the  joint  power  of  attorney 
that  had  been  previously  given:  Rich  v.  CodceU(a). 

[The  Loan  Chakobllob. — That  was  the  case  of  a  legacy 

(a)  9  Yes.  369. 
D2 
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which  might  or  might  not  have  been  improperly  paid;  the 
fact,  in  the  present  case,  of  the  husband  having  from  time 
to  time  received  the  dividends,  and  dealt  with  the  same 
as  under  his  own  control,  is  strong  evidence  of  the  wife's 
consent;  and  the  question  is,  can  I  receive  the  evidence  of 
the  wife?  If  not,  can  you  repel  the  presumption  that 
arises  from  the  facts  disclosed?] 

The  Defendant  does  not  seek  any  account  of  the  divi- 
dends that  have  been  expended  during  the  husband's  life- 
time, but  only  claims  to  retain  as  her  property  the  amount 
in  the  hands  of  the  husband's  bankers  at  the  time  of  his 
deatL 

[Milnes  v.  Busk  (a),  Pawlet  v.  Ddaval  (6),  and  Parkes 
V.  White  (c)  were  also  referred  to  on  behalf  of  the  Re- 
spondent] 

Mr.  RoU  was  heard  in  reply. 


With  reference  to  the  exceptions  which  had  relation  to 
the  Master's  refusal  to  allow  the  Defendant  to  exhibit  in- 
terrogatories for  the  Plaintiff's  examination,  as  to  the 
books,  part  of  the  testator's  estate,  which  had  come  to  the 
Plaintiff's  possession,  and  as  to  the  plate,  mourning,  &c., 
it  appeared  from  an  affidavit  of  the  Plaintiff,  that  the 
Defendant,  after  the  testator's  death,  had  given  the  Plain- 
tiff certain  boaks,  not  exceeding  in  value  the  sum  of 
5L;  but  it  was  contended,  on  his  behalf,  that  he  was  mere- 
ly a  creditor  of  the  testator;  that  the  decree  contained 
no  direction  to  take  any  account  against  him;  that  the 
several  matters  had  been  discussed  before  the  Master 
on  affidavit;  that  no  special  case  existed  to  justify  the 
Master  in  settling  the  interrogatories  that  had  been  pro- 
posed to  be  exhibited  for  the  Plaintiff's  examination,  and 


(a)  2  Yes.  jun.  488.        (&)  2  Yes.  jun.  499.        (e)  11  Yes.  209« 
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that  the  proposed  interrogatories,  if  allowed,  would  have 
been  irreleTant  to  the  account  and  inquiry  directed  by  the 
deoee  to  be  taken,  which  was  not  against  the  Plaintiff, 
or  touching  the  amount  or  reduction  of  his  debt,  but  solely 
against  the  Defendant,  as  executrix  of  the  testator.  The 
case  of  The  East  India  Company  y.  Keighley  (a)  was  cited 
for  the  Plaintiff. 

On  the  part  of  the  Defendant  (the  Respondent)  it  was 
insisted  that  the  fact  of  the  discussion  of  the  matters  in 
question  before  the  Master  on  affidavit  did  not  preclude 
the  Defendant  from  afterwards  exhibiting  the  proposed 
interrogatories  for  the  Plaintiff  s  examination  before  the 
Master,  and  that  the  affidavits  disclosed  satisfactory  evi- 
dence that  much  of  the  expenditure  of  the  testator's  estate 
which  had  been  disallowed  by  the  Master  was  incurred 
with  the  sanction  and  acquiescence  of  the  Plaintiff,  and 
in  several  instances  under  his  management 

In  reply  it  was  urged,  that  to  justify  the  exceptions  to 
the  report,  there  ought  to  have  been  either  special  in- 
quiries directed  by  the  decree,  or  a  petition  presented  by 
the  Defendant,  making  a  case  for  such  inquiries. 
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The  LoBD  Chancbllor: — 

As  to  the  delay,  it  is  clear,  much  time  would  have  been 
saved  by  the  Plaintiff  if  he  had  answered  the  interroga- 
tories instead  of  inducing  the  Master  to  exclude  them. 
If  the  delay  be  injurious  to  him,  he  has  to  thank  himself 
for  it.  K  he  have  nothing  to  conceal,  why  not  have  an- 
swered the  interrogatories?  That,  however,  is  not  the 
point  for  decision.  There  are  matters  here  which  must 
be  inquired  into,  and  it  will  be  for  the  Plaintiff  to  consider 

(a)  4  Madd.  16 ;  vide  p.  38, 
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1849.  whether  it  is  worth  while  to  pursue  this  contest  before  the 
Court  can  dispose  of  the  fund  The  only  doubt  I  have  is, 
whether  these  proceedings  are  in  a  state  to  justify.the 
Master  in  allowing  the  interrogatories,  or  whether  the 
***"'^"^  parties  ought  not  to  be  put  to  present  a  petition,  which 
would  add  still  more  to  the  delay,  as  well  as  the  expenses 
already  incurred.  It  cannot  answer  the  purpose  of  any 
party  to  commence  a  new  proceeding  for  the  purpose  of 
pursuing  the  interrogatories,  because,  according  to  the  case 
made,  the  amount  only  is  disputed,  and  not  the  position 
of  the  parties.  Although  the  inquiry  directed  is  as  to 
creditors  generally,  the  Plaintiff  turns  out  to  be  the  sole 
creditor.  The  Defendant  is  entitled  to  the  residue  of  the 
estate,  as  the  personal  representative,  and  the  contest  in 
taking  the  account  is  exclusively  between  the  Plaintiff 
and  the  Defendant  What  the  Defendant  is  bound  to 
account  for  is  to  go  into  the  Plaintiff's  pocket,  and  it 
therefore  becomes  a  matter  of  contest  between  those  two 
individuals,  which  of  them  is  entitled  to  a  certain  sum, 
which  may  or  may  not  be  established  against  the  other. 

The  proposition  stated  by  the  Defendant,  the  accounting 
party,  is,  that  although  the  Defendant  might  be  account- 
able for  the  property  to  any  other  creditor,  the  Plaintiff  is 
now  suing  for  himself  only,  as  appears  from  the  report, 
and  has,  in  fact,  got  possession  of  part  of  the  property, 
with  which  he  seeks  to  charge  the  Defendant  Nothing 
would  be  more  unjust  than  that  should  be  so.  If  this 
turn  out  to  be  the  fact,  it  will  be  a  proceeding  which  the 
Plaintiff  will  regret  to  find  established  against  him.  The 
Plaintiff  is  asking  the  Defendant  over  again,  in  her  charac- 
ter of  representative,  to  account  to  him,  as  sole  creditor, 
for  property  which  he  has  actually  received  from  her,  and 
whether  it  be  5L  or  5002L,  it  makes  no  difference  in  prin- 
ciple. Now,  what  becomes  of  the  account  of  money  re- 
ceived and  paid  I  do  not  know^  unless  it  can  be  shewn 
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that  she  is  charged  with  a  sum — a  balance  which  the  Plain- 
tiff is  in  fact  the  party  to  account  for.  I  presume  some 
such  case  as  that,  the  Defendant  will  make  out,  viz.  that 
she  is  charged  with  the  result  of  certain  receipts  and  pay- 
ments which,  in  point  of  fact,  were  made  by  the  Plaintiff 
as  her  agent,  and  that  he,  therefore,  being  the  sole  party 
claiming  against  the  estate,  ought  not  to  call  upon  her  to 
pay  an  apparent  balance,  which  is  not  a  real  balance,  he 
having  that  balance  in  his  own  hands.  Those  are  propo- 
sitions which,  whether  they  are  capable  of  being  estab- 
lished or  not,  the  Court  must  have  ascertained  before  it 
can  take  firom  the  Defendant,  for  the  benefit  of  the  Plain- 
tiff, an  amount  of  property  which  the  Plaintiff  has  already 
(as  is  alleged)  had  the  benefit  of,  and  which  he  seeks  to 
hare  twice  over,  once  as  creditor,  and  secondly  as  donee 
or  agent,  or  in  whatever  character  he  may  have  got  the 
money  into  his  hands.  It  is  quite  clear  I  must  either  per- 
mit this  inquiry  to  proceed,  or  I  must  give  the  party  an 
opportunity  of  raising  the  case  by  petition. 


1849. 


[On  Mr.  BoU  asking  whether  his  Lordship  intended  that 
the  application  for  an  inquiry  should  be  made  to  his  Lord- 
ship, the  Lard  OhancelUyr  expressed  his  dissent,  and  add- 
ed, that  the  Master  had  rejected  the  interrogatories,  and, 
in  his  opinion,  was  right  at  present  in  doing  so.] 


The  Lord  Chakobllob. — The  matter  then  came  before 
the  Vice-ChanceUoTy  who  thought  the  Master  ought  to  have 
received  the  interrogatories ;  with  that  I  cannot  agree.  The 
case  made  was,  there  was  no  right  to  exhibit  interrogato- 
ries; at  the  same  time,  I  think  enough  appears  in  the  pro- 
ceedings before  the  Master,  to  lead  me  to  say,  as  the  mat- 
ter at  present  stands,  that  there  is  ground  for  further  in- 
quiry, and  justice  cannot  be  done  without  it;  and,  although 
differing  firom  the  Vice-ChancdUyr,  and  agreeing  with  the 
Master  as  it  now  stands,  before  the  Court  acts  upon  the  re- 
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port^  I  think  the  Defendant  ought  to  have  an  opportunity 
of  applying  for  a  special  inquiry  that  will  give  the  result^ 
— such  opportunity  to  be  taken  advantage  of  within  a  li- 
mited time. 

[Mr.  RoU. — Your  Lordship's  order  will  be  to  overrule  the 
first  and  last  five  exceptions  and  discharge  the  Vwe-Chan- 
cellor's  order,  as  far  as  regards  the  exceptions,  and  the 
other  exceptions  will  come  on  again  before  his  Honor 
the  Vice-Chancdior,  and  then  it  will  be  without  prejudice 
to  any  application  the  Defendant  may  make  for  any  spe- 
cial inquiry  touching  the  matters  referred  to  in  the  inter- 
rogatories, provided  the  Defendant  makes  the  application 
within  a  limited  time — ^that  is  the  effect  of  your  Lordship's 
decision.] 

The  Lord  Chanoellor. — ^The  better  time  to  give  the  De- 
fendant that  opportunity  will  be,  when  the  case  comes  on 
before  the  Vtce-Chancelior,  All  I  have  to  do  now,  is  to 
dispose  of  the  case  upon  the  petition  of  ^)peal,  and  the 
question  as  to  the  form  of  the  interrogatories.  I  think  the 
Vice-chancellor  did  not  arrive  at  a  correct  conclusion  as 
to  the  sum  of  555/1 8a.  1  Od,  or  as  to  the  last  five  exceptions ; 
and  I  must  allow  the  appeal  accordingly.  Then  the  other 
exceptions  which  are  not  now  touched  upon,  will  come 
on  again  before  the  Vice-GhanceUor;  and  upon  that  occa- 
sion the  Defendant  will  have  an  opportunity  of  making  a 
special  case  with  regard  to  the  further  inquiry  before  the 
Master,  if  she  be  so  advised;  and  liberty  is  accordingly 
given  to  the  Defendant,  when  the  exceptions  are  again 
brought  on,  to  make  such  application  as  she  may  be  ad- 
vised as  to  any  further  inquiry  before  the  Master. 

The  question  as  to  the  sum  of  5551,  Ss.  10(2.,  depends 
entirely  upon  the  force  of  the  evidence  that  is  before 
me,  upon  which  alone  I  can  proceed.    A  wife,  of  course, 
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having  property  settled  for  her  separate  use,  is  entitled 
to  deal  with  the  money  as  she  pleases.  If  she  directly 
authorises  the  same  to  be  paid  to  her  husband,  of  course 
he  is  entitled  to  receive  it,  and  she  can  never  recall  it 
I  do  not  consider  that  any  direct  authority  has  been 
produced  which  affects  the  present  case  (a).  If  the  hus- 
band and  wife  for  a  long  time  dealt  together  in  such 
a  way  as  amounted  to  evidence  of  what  they  must  have 
agreed  upon,  namely,  that  the  wife's  separate  income 
should  come  to  the  hands  of  her  husband,  and  be  made 
use  of  by  him  for  their  joint  purposes  (they  living  together), 
it  is  likely  that  the  husband  would  be  permitted  to  receive 
it,  and  that  is  evidence  of  a  direction  on  her  part  that  the 
separate  income  that  she  otherwise  would  be  entitled  to, 
diould  be  received  by  him.  There  is  a  sum  of  money  here, 
which,  during  the  coverture,  became  payable  to  the  wife; 
undoubtedly  she  had  a  right  to  say  to  the  trustees,  ''  You 
must  pay  the  money  into  my  hands,  or  according  to  my 
special  directiona"  Instead  of  pursuing  that  course,  the 
custom  that  prevailed  for  a  number  of  years  continued  to 
operate,  and  the  money  was  received  by  the  trustees,  or 
rather  under  their  power  of  attorney,  by  the  bankers,  Messrs. 
Ourriey  who  received  it  most  probably  by  the  authority  of 
the  trustees — ^by  their  act  unquestionably — and  they  paid 
it  over  (as  they  had  always  done  the  earlier  portions  of 
her  income)  to  the  bankers,  Messrs.  Childy  not  to  her  ac- 
count at  all,  but  to  the  account  of  the  husband;  and  the 
practice  is  proved  to  be,  that  at  all  times  the  account  at 
Messrs.  C%tZcI'«  was  under  the  l^al  control  of  the  husband; 
and  I  must  assume  it  to  have  been  so  with  the  consent 
and  concurrence  of  the  wife,  who,  for  a  number  of  years, 
permitted  her  husband  so  to  deal  with  that  fund;  and  the 
evidence  shews  that  she  never  asserted  her  right  to  receive 
the  separate  benefit  of  it    The  money  now  in  question 

(a)  The  case  of  JSeresfordy,  The  the  principle  on  which  the  Lord 
ArMithop  of  Armagh,  13  Sim.  Chancellor  decided  the  principal 
043,  is  strongly  confiimatory  of     case. 
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was  paid  in  under  the  circumstances  I  have  mentioned,  and 
I  consider  the  case  the  same  as  if  she  had  specifically  au- 
thorised that  mode  of  payment;  and  the  Vice-Ohcmcdlor 
does  not  seem  to  have  questioned  the  rule  of  law,  although 
it  has  been  questioned  at  the  bar.  He  put  it  totally  upon  a 
different  ground;  and  the  question  is,  whether  that  ground 
is  capable  of  being  maintained  according  to  the  evidence 
as  it  stand&  The  Plaintiff  says,  "  Suppose  the  money  had 
been  paid  to  the  husband,  or  paid  to  anybody  for  the  hus- 
band, it  having  come  to  his  hands,  you,  the  Defendant, 
could  not  recover  it"  It  was  argued  at  the  bar,  on  be- 
half of  the  Defendant,  that  she  might  recover  it,  pro- 
vided that  she  could  ear-mark  it;  and  it  was  contended, 
that  even  if  it  had  been  invested  in  the  funds,  if  the 
husband  had  been  in  the  habit  of  laying  out  what  he  re- 
ceived in  the  funds,  and  invested  it  in  his  own  name,  it 
might  be  recalled.  But  the  Vice-Ohanoellor  put  the  case 
thus:  viz.  that  the  husband  happened  to  be  trustee,  and 
therefore  it  never  got  out  of  the  hands  of  the  trustee,  and  it 
was  therefore  in  the  hands  of  a  trustee  as  the  wife's  sepa- 
rate property.  Now,  when  I  have  recourse  to  the  evidence, 
I  find  that  there  is  a  practice  of  years  against  that  I  find 
the  money  was  paid  into  the  bank  of  Messr&  ChUd;  and 
being  in  Messrs.  Child's  hands  in  the  husband's  name,  it 
is  not,  whilst  there,  considered  as  trust-money,  but  as  a 
payment  to  him,  otherwise  he  would  not  have  been  per- 
mitted to  exercise  the  control  over  it  which  he  did.  The 
husband  drew  upon  the  fund  as  he  required  it  for  parti- 
cular purposes,  from  day  to  day.  He  lived  in  the  country, 
and  he  was  in  the  habit  of  employing  country  bankera 
He  supplied  the  funds  to  the  bankers,  Messr&  Ohild,  with 
directions  to  them  to  transmit  the  same  to  the  country 
bankers.  Was  the  money  at  the  bank  of  Messr&  ChUd  in 
his  hands  as  husband,  or  as  trustee?  First  of  aU,  it  ought 
not  to  have  got  into  his  single  hands  as  trustee  at  all,  but  it 
ought  to  havebeen  under  the  control  of  himself  and  the  other 
trustees.    In  that  character  Messrs.  Currie  received  it,  and, 
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with  the  joint  ooncurrence  of  both  husband  and  wife,  Messrs. 
CWrritf  paid  it  toMessr&CftiZd  to  the  husband'saccount;  that 
is  to  say,  to  Messrs.  ChUd  to  his  separate  account;  and  the 
wife,  knowing  that,  for  years  permitted  her  husband  to  deal 
with  it,  without  any  interruption  on  her  part  Well,  then, 
must  I  not  consider  the  ftmds  in  Messra  Child's  bank  as  be* 
ing  there  on  account  of  the  husband,  with  the  knowledge, 
ftoquiescence,  and  concurrence  of  the  wife?  As  the  evi- 
dence stands,  I  must  consider  the  payments  of  the  divi- 
dends as  actual  payments  to  the  individual  as  the  husband, 
and  not  as  trustee.  The  only  evidence  of  dealing  is  on 
one  side:  there  is  none  on  the  other,  as  I  of  course  re- 
ject the  two  affidavits  of  the  Defendant  and  the  Plain- 
tiflTs  wife.  Having  come  to  that  conclusion,  the  only  re- 
maining point  is,  whether  the  money  was  iu  the  hands  of 
Messrs.  Child,  on  account  of  the  husband,  in  his  character 
of  husband,  or  in  his  character  of  trustee ;  and  upon  that 
subject  the  result  is,  upon  the  rule  which  was  acquiesced 
in  in  the  Court  below,  that  separate  money  of  the  wife, 
paid  to  the  husband  with  her  concurrence,  or  by  her  direct 
authority,  (to  be  inferred  from  the  mode  of  dealing  between 
them,)  cannot  be  recalled  If  I  were  to  hold  the  contrary, 
I  do  not  know  to  what  extent  it  would  go.  In  ninety- 
nine  cases  out  of  a  hundred,  separate  property  is  intro- 
duced as  a  protection  against  the  wife  being  wronged,  but 
not  if  all  things  go  right.  In  ninety-nine  cases  out  of  a 
hundred  there  is  no  distinction  made;  it  does  not  become 
separate  property;  it  is  used  as  a  common  fund  of  the 
fiimily,  and  in  that  way,  and  very  naturally,  the  common 
fund  is  placed  under  the  control  and  management  of  the 
husband;  and  if  you  once  give  way  to  the  idea  that  the 
wife  by  herself,  or  by  those  who  represent  her,  may  call 
upon  the  estate  of  the  husband,  or  the  husband  himself, 
to  repay  the  money  as  far  as  they  can  trace  it,  you  cannot 
tell  what  confusion  you  might  introduce  into  a  family; 
you  might  have  the  wife  come  and  say,  *^  You  have  bought 
so  much  stock  with  my  separate  property;"  and,  according 
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to  the  argument  urged  before  me,  she  might  be  at  liberty 
to  say  that,  when  there  is  a  positive  proof  of  appointment 
in  favour  of  the  husband.  The  habit  of  dealing  between 
the  husband  and  wife  is  proper  evidence  to  shew  her  ac- 
quiescence and  concurrence.  In  this  case  the  evidence  is 
entirely  one  way.  Consequently  the  Master  was  right, 
and  the  allowance  of  this  exception  to  his  report  must  be 
overruled. 


18M,<b22n<f. 


RACKHAM  V.  SIDDALL. 


W.  a,  by  wiu  William  spencer,  by  his  win,  dated  the  25th  of 
ertatei  unto  and  March,  1798,  devised  all  his  estates,  wheresoever  the  same 
to  thcnscof  m  j^gj^^  YiQ^  ^^^  ^^^  ^  ^^^  ^^  ^£  William  Thompson,  since 


deceased,  his  heirs  and  assigns  for  ever,  upon  trust,  out  of 


jTyhiiheinand 
aangni,  upon 
trust  out  of  the 
rents  to  pay  to 

M,  S.,  durinff  her  life,  on  annuity  of  1 502.,  and  to  apply  the  surplus  rents,  after  payment  of  the  annuity  and 
such  other  charges  and  expenses  as  thereinafter  mentioned,  unto  the  testator's  daughter  C.  N.,  wife  of 
B.  N.,  during  the  hkof  M.S. ;  and  after  the  deceaseof  if  .  S.,  the  testator  directed  that  the  estatesshould 
remain  tmto  W.  T.,  his  heirs  and  assigns,  to  the  use  of  C  N.  for  her  life,  with  remainder  to  the  use  of  W, 
T.,  his  heirs  and  assigns,  during  0.  iV.'s  life,  in  trust  to  preserre,  &c.;  and  after  the  decease  of  C.  N.^  to 
the  use  of  ^.  N.  for  life,  with  remainder  to  the  use  of  fT.  T.,  his  heirs  and  assigns,  during  the  life  of 
B,  N.,  in  trust,  &c.;  and  after  the  decease  of  B.  N.,  in  case  he  should  survive  C.  N.,  to  the  use  of 
all  the  children  of  the  body  of  C  iV.  to  be  begotten,  as  tenants  in  conmion;  and  there  was  a  proviso 
that,  in  case  B.  N.  and  (f.  his  wife,  or  the  survivor,  should  desire  a  sale  of  the  estates,  it  should  be 
lawful  for  W,  T.,  his  heirs  or  assigns,  to  sell  the  same,  with  the  consent  of  B.  N.  and  C  his  wik, 
and  sign  and  give  receipts  for  the  purchase-monies,  which  were  to  be  effectual  discharges  to  the  pur^ 
chasers.  The  will  contained  a  direction  to  Uy  out  the  sale  monies  in  the  purchase  of  other  heredita- 
ments, or  upon  good  security  at  interest,  in  Uie  name  of  W.  T.;  and  the  hereditaments  to  be  pur- 
chased were  directed  to  be  conveyed  to  W.  T,,  his  heirs  and  assigns,  to  the  uses  before  mentioned; 
the  interest  of  the  sale  monies  was  directed  to  be  paid  to  the  parties  entitled  to  the  rents,  and  the 
principal  money,  in  case  of  no  purchase  being  made,  was  directed  to  be  divided  amongst  C  N*» 
children  equally,  at  twenty-one.  After  the  death  of  fT.  T.,  (7.  T.,  the  sole  devisee  of  his  estates, 
subject  to  &  groM  payment  of  502.  thereout,  joined  with  B.  N.  and  C,  his  wife  in  the  sale  and  con- 
veyance of  W*  8*9  estates  to  a  purchaser  thereof  and  B,  N.  was  allowed  to  receive  the  purchase- 
money,  and  gave  io  O.  T.  a  bond  of  indemnity  to  save  her  harmless  in  respect  of  such  receipt.  C.  N. 
survived  her  nusband  B.  N.  seyersl  years,  and  also  Q.  T.,  who  by  her  will  appointed  C.  8.  her  exe- 
cutrix. On  bill  filed  by  the  executors  of  C.  N,  and  the  assignees  of  her  life-interest,  against  0. 8, 
and  the  other  parties  interested  in  the  purchase-monies : — ffdd,  that  the  trust  estates  under  the  will  of 
W.  8,  were  vested  in  W,  T.,  and  that,  in  the  absence  of  any  act  of  (7.  JV.  whilst  itU  jurU,  aflecdng 
her  rights  as  tenant  for  life,  the  PlaintifQi  were  entitled  to  a  decree  for  an  account  against  C.  8,,  the 
legal  personal  representative  of  G,  T,,  to  the  extent  of  C.  iV.'s  life  interest  in,  but  not  to  any  dedara- 
tion  that  the  estate  of  O.  T,  was  liable  to  account  for  the  principal  of  the  sale  monies. 

ffeid,  that  if  an  inquiry  had  not  been  already  directed  to  that  effect,  in  a  previous  suit  instituted 
for  administering  B.  JV.'s  estate,  an  inquiry  would  have  been  directed  as  against  the  eethiis  que 
tnut  under  B.  iv.'s  will,  whether  the  sale  monies  received  by  B.  N.  were  or  not  laid  out  by  him  in 
the  purchase  of  other  estates,  there  being  an  all^ation  to  that  effect  in  the  answer  of  C.  8. 

Held  also,  that  the  Defendants,  the  parties  in  remainder  under  the  will  of  W.  8.,  having  adopted 
and  endeavoured  to  reap  the  benefit  of  the  present  suit,  and  taking  nothing  from  it,  were  not  en- 
titled to  their  costs. 
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the  rents  and  profits  of  the  same  estates,  to  pay  unto  the 
said  testator's  wife,  if aryj8|pencer,  during  her  life,  one  annu- 
ity of  1501.,  and  to  apply  the  surplus  of  the  said  rents  and 
profits,  after  payment  of  the  said  annuity,  and  such  other 
chaiges  and  expenses  as  thereinafter  mentioned,  unto  the 
said  testator's  daughter  Catherine  iTorton,  then  the  wife  and 
afterwards  the  widow  of  Benjamin  Norton,  her  executors, 
administrators,  and  assigns,  during  the  life  of  his  said  wife 
Mary  Spencer;  and  after  the  decease  of  his  said  wife,  the 
said  WiUiam  Spencer  directed  that  the  said  estates  there- 
inbefore deyised  should  remain  unto  the  said  W.  Thomp- 
son, his  heirs  and  assigns,  to  the  use  of  the  said  C.  Norton 
and  her  assigns  for  her  life,  without  impeachment  of 
waste,  with  remainder  to  the  use  of  the  said  TT.  Thomp- 
son, his  heirs  and  assigns  during  her  life,  in  trust  to  sup- 
port the  contingent  remainders  thereinafter  limited  from 
being  destroyed;  and  from  and  after  the  decease  of  the 
said  G.  Norton,  to  the  use  of  the  said  B.  Norton  and  his 
assigns  during  his  natural  life,  without  impeachment  of 
waste,  with  remainder  to  the  use  of  the  said  TT.  Hiomp- 
son,  his  heirs  and  assigns,  during  the  life  of  the  said  B. 
Norton,  in  trust  to  preserve  the  contingent  remainders 
thereinafter  limited  from  being  destroyed;  and  after  the 
decease  of  the  said  B.  Norton,  in  case  he  should  surviye 
the  said  C.  Norton,  to  the  use  of  all  and  every  the  child 
and  children  of  the  body  of  the  said  C.  Norton  lawfully 
begotten  or  to  be  begotten,  in  equal  shares,  as  tenants  in 
common  in  tail,  with  cross  remainders  between  or  amongst 
them  in  tail,  with  the  ultimate  remainder  to  the  said  tes- 
tator's cousin  Matthew  Spencer  in  fee;  and  the  said  will 
contained  a  proviso,  that,  in  case  the  said  B.  Norton  and 
the  said  G.  Norton,  or  the  survivor  of  them,  should  be  de- 
sirous that  the  whole  or  any  part  of  the  said  estates  there- 
by devised  should  be  sold,  then  that  it  should  be  lawful  for 
the  said  W.  Thompson,  his  h^irs  or  assigns,  to  sell  and  dis- 
pose of  the  same  by  and  with  the  consent  and  approbation 
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1849.  of  the  said  B.  Norton  and  0.  jSTorton^  or  the  survivor  of  them ; 
and  after  payment  of  the  money  to  arise  by  the  sale  of  the 
whole  or  any  part  of  the  said  estates,  to  sign  and  give  pro- 
per receipts  for  the  money  for  which  the  same  should  be 
sold,  which  receipts  should  be  sufficient  discharges  to  the 
purchaser  or  purchasers  for  so  much  of  the  purchase-money 
as  should  be  therein  expressed  to  be  received ;  and  such  pur- 
chaser or  purchasers  should  not  afterwards  be  answerable 
for  any  loss,  misapplication,  or  non-application  of  such  pur- 
chase-money or  any  part  thereof^  and  should  and  mi^t 
hold  and  enjoy  such  parts  of  the  said  estates,  purchased  by 
him,  her,  or  them,  freed  and  discharged  firom  the  uses, 
trusts,  limitations,  and  powers  thereby  declared  concerning 
the  same:  and  the  testator  directed  that  the  money  to  be 
raised  by  such  sale  should  be  laid  out  either  in  the  purchase 
of  other  hereditaments,  or  upon  good  and  sufficient  security 
at  interest,  in  the  name  of  his  said  trustee;  and  that  the 
hereditaments  to  be  purchased  should  be  conveyed  unto 
the  said  W.  Thompson  and  his  heirs  and  assigns,  to  the 
uses  thereinbefore  declared  concerning  his  said  estates 
thereby  devised,  or  such  of  them  as  should  be  then  sub- 
sisting; and  that  the  interest  and  produce  of  the  money 
to  be  placed  out  at  interest  should  be  paid  by  his  said 
trustee  to  the  person  or  persons  who  for  the  time  being 
would  have  been  entitled  to  receive  the  rents  and  profits 
of  his  said  estates,  in  case  the  same  had  not  been  sold;  and 
he  directed  that  the  principal  money  so  to  be  placed  out 
as  aforesaid  should,  after  the  decease  of  the  said  B,  Norton 
and  C.  Norton,  be  equally  divided  amongst  all  such  child- 
ren as  the  said  (7.  Norton  might  leave  at  her  decease,  the 
shares  of  such  children  respectively  to  be  a  vested  interest, 
and  to  be  paid  to  her,  him,  or  them  on  their  severally  at- 
taining the  age  of  twenty-one  years. 

B.  Norton  and  OcUherine  l^s  wife,  the  testator's  exe- 
cutors, proved  his  will  shortly  after  his  decease,  in  the 
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year  1799;  C  Norton^  who  was  the  heiress-at-law  of  the 
testator,  left  five  children,  all  of  whom  attained  twenty- 
one  years  of  age,  and  were  represented  by  different  par- 
ties to  the  suit.  In  the  year  1800,  IT.  T^uympson,  at  the 
request  of  B.  Norton  and  his  wife,  sold  part  of  the  de- 
vised estates,  and  allowed  the  purchase-monies  to  be  paid 
to  B.  Norton.  After  the  death  of  TT.  Thompson,  and  in 
the  year  1 807,  the  devised  estates  remaining  unsold,  were 
sold  by  O.  Thompson^  who  was  then  the  sister,  and  after- 
wards, in  1821 ,  became  heiress-at-law  of  W.  Thompson  She 
was  also  the  sole  devisee  in  fee  of  his  real  estates,  subject 
to  a  gross  payment  thereout  of  501  to  John  Watson.  O. 
Thompson  allowed  B.  Norton  to  receive  the  purchase-monies 
thereof,  amounting  to  63002.,  and  he,  together  with  Fran- 
cis Norton,  his  surety,  executed  in  her  favour  a  bond  of  in- 
demnity, to  protect  her  from  the  consequences  of  such  a 
course  of  proceeding.  0.  Thompson  signed  a  receipt  for 
the  purchase-monies,  and  joined  in  the  conveyance  of  the 
devised  estates  to  the  purchasers,  and  was  therein  described 
as  the  devisee  in  fee  simple  named  in  the  will  of  W.  Thomp- 
son, (deceased).  She  died  in  the  year  1843,  having  ap- 
pointed the  Defendant  Charlotte  SiddaU  her  sole  executrix, 
who  proved  her  wilL  B,  Norton  died  in  the  year  1837,  and 
his  wife  died  in  the  year  1845.  After  B^ Norton's  decease,  a 
suit  (Oreene  v.  Norton)  was  instituted,  having  for  its  ob- 
je<;t  the  administration  of  B.  Norton's  estate;  and,  under 
the  decree  made  therein,  0.  Thompson  carried  into  the 
Master's  office  a  claim  against  the  estate  of  B.  Norton,  as 
a  creditor,  under  the  bond  of  indemnity  given  to  her  by  5. 
Norton.  Under  these  circumstimces  the  present  bill  was 
filed,  seeking  to  make  the  estate  of  G.  Thompson  answer- 
able for  the  sum  of  63002.  and  interest,  from  the  death  of 
B.  Norton,  the  Plaintiffs  being  the  legal  personal  represent- 
atives and  also  assignees  of  0.  Norton  of  her  life-interest 
in  the  sum  of  63002. 


1849. 
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1849.  The  Defendant  C.  SiddaU,  by  her  answer  stated,  that 

C.  Norton^  and  the  rest  of  the  family  of  B.  Norton^  and 
their  issue,  knew  of  the  sale  of  the  estates  and  the  receipt  of 
the  purchase-money  by  B.  Norton,  and  all  the  circum- 
stances relating  thereto,  and  acquiesced  therein. 

The  Vice-ChanceUor  of  England  was  of  opinion,  that 
the  trust  estates  were  not  devised  by  the  will  of  TT. 
ITuympson,  according  to  the  true  construction  thereof; 
but  decreed,  that  0.  Thompson,  having  acted  as  a  trus- 
tee, and  in  that  character  permitted  B.  Norton  to  re- 
ceive the  sum  of  63002.,  her  estate  was  liable  to  make 
good  the  same,  with  interest  at  51  per  cent  per  annum, 
from  the  death  of  B.  Norton;  and  a  reference  was  directed 
to  the  Master  to  compute  interest  on  the  sum  of  63002.  at 
the  rate  of  5L  per  cent  per  annum,  from  the  date  of  B. 
Norton* 8  decease;  and  the  Master  was  to  distinguish  be- 
tween the  interest  that  accrued  in  the  lifetime  of  C.Norton, 
and  the  interest  that  had  accrued  since  her  decease. 
The  decree  then  directed  the  taxation  of  the  costs  of  all 
parties  to  the  suit,  except  the  Defendants  C.  Siddall,  W. 
S.  Norton,  and  Octaviua  Greene,  and  the  payment  thereof 
put  of  the  estate  of  0.  Thompson,  The  sum  of  6300Z.  and 
interest  was  also  ordered  to  be  paid  out  of  the  same  estate, 
in  case  assets  should  be  admitted  by  the  Defendant  G.  Sid- 
doll;  but,  if  assets  should  not  be  so  admitted,  then  the  usual 
accounts  were  directed  against  her. 


G.  SiddaU  having  appealed  from  that  decree. 
Argument,  Mr.  BethM  and  Mr.  Lewin,  for  the  Plaintiffs,  after  stat- 
ing the  facts  already  appearing,  contended  that  there  ex- 
isted no  question  between  the  Plaintiffs  and  the  estate  of 
(7.  Thompson  as  to  title,  though  there  was  one  between 
that  estate  and  the  purchaser,  &.  Thompson  having  ac- 
cepted a^  bond  of  indemnity  to  protect  her  against  the  pay- 
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ment  of  the  purchase-money  to  the  oestuis  que  trust;  that 
it  was  not  material  whether  O.  Thompson  took  the  fee 
simple  in  the  trust  estates  under  the  devise  contained  in 
W.  Thompson's  will  or  not,  inasmuch  as  she  claimed  the 
office  of  trustee  and  acted  in  that  character,  and  the  pur- 
chaser of  the  trust  estates  was  in  the  actual  enjoyment 
thereof,  under  the  deed  of  conveyance  executed  by  her: 
Lord  Brajfyroke  v.  Indc%p(fl) ;  and  that,  where  a  trustee  was 
guilty  of  a  direct  misapplication  and  perversion  of  trust 
funds,  the  Court  charged  him  with  bl  per  cent  per  annum 
interest:  Crackdty.Bethv/neQ>)y  Bide  Y.Motly{c%  TMsy. 
Carpentered),  Munch  v.  Cockerdl(e). 
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Mr.  RoU  and  Mr.  F.  T.  White,  for  the  Appellant— TT. 
Thompson  took  no  legal  estate  in  the  trust  premises,  and 
as  the  Plaintiffs  claim  through  C.  Norton,  the  legal  estate 
ought  to  be  represented.  0,  Thompson's  conveyance  had 
no  effect  on  the  trust  estates,  and  the  real  question  is,  whe- 
ther the  Plaintiffs  have  a  right  to  proceed  at  the  present  mo- 
ment against  her  estate,  as  it  is  possible  the  trust  estates 
may  be  recovered  from  the  purchaser.  If  the  fee  simple  of 
an  estate  could  pass  by  the  words  used  in  the  early  part  of 
a  will,  still,  if  that  which  follows  is  inconsistent  with  the 
trustee  taking  the  fee  simple,  the  Court  will  lean  in  fa- 
vour of  his  not  taking  it  In  the  present  case,  the  inten- 
tion of  the  testator  was  to  give  the  legal  estate  to  the 
trustee,  W.  Thompson,  only  during  the  lifetime  of  the  tes- 
tator's widow,  for  the  better  securing  the  annuity  of  1502. 
given  to  her  by  the  will,  and  not  to  give  him  the  fee  sim- 
ple: Doe  d.  SheUey  v.  Edlin{f)\  and  the  only  difficulty  that 
can  arise  on  the  will  is,  whether  the  power  of  sale  con- 
tained in  it,  which  is  not  devised  by  the  will  of  W.  Thomp- 
son, is  tantamount  to  a  gift  of  the  legal  fee  simple. 


(a)  8  Vee.  417. 
(ft)  IJ.  A  W.  586. 
{c)  2  Mj.  &  K.  312. 

Vol.  II. 


{d)  1  Madd.  290. 
(«)  5  M.  <b  0. 178. 
(/)  4A.  &B.582. 


E 


L.a 


50 


1849. 


Argvmmi. 


CASES  m  CHANCKRT. 

[The  LoBD  Chanobllos. — TAj  opinion  is,  that  W.  Thomp- 
9<m  took  the  legal  estate  under  the  will  of  W.  Spencer.^ 

It  will  be  assumed,  then,  that  W.  ThompBon  took  the 
fee  simple.  It  is  contended,  for  the  Plaintiffs,  that  the 
charge  by  his  will  is  of  a  gross  sum  of  money,  and  not  of 
an  annuity,  and  therefore  the  trust  estates  passed  there- 
by; but  it  is  immaterial  whether  the  charge  is  in  the  form 
of  one  payment  or  more  than  one.  It  is  also  proved  that 
W.  Thompson,  at  the  time  of  his  death,  had  a  brother 
named  Jonas,  who  died  in  the  year  1821,  and  was  living 
when  the  sales  were  made;  and  it  is  denied  by  the  Appel- 
lant's answer  that  E,  Thompson  was  the  heiress-at-law  of  W, 
Thompson  at  the  date  of  the  sale  of  the  trust  estate;  and 
in  the  deeds  of  conveyance,  by  which  she  only  covenants 
for  her  own  acts,  all  mention  is  omitted  of  the  charge  of 
the  gross  sum  of  602.;  and  the  sale  is  recited  to  have  been 
made  in  pursuance  of  the  power  of  sale  contained  in  the  will 
of  the  testator  W.Spencer,  At  all  events,  the  decree  cannot 
stand,  so  far  as  it  directs  payment  of  the  purchase- money, 
inasmuch  as  the  Plaintiffs  have  no  interest  therein.  G. 
Norton  ought  to  be  considered  in  the  light  of  a  feme  sole, 
as  respects  the  power  of  sale,  and  is  liable  to  the  conse- 
quences of  an  improper  execution  of  the  power:  Sugden 
on  Powers  (a).  Then,  a  strong  case  of  acquiescence  in  the 
sale  transactions  is  alleged  by  the  Appellant  against  (7. 
Norton  whilst  she  was  discoverte,  and  her  family;  and  she 
has  had  no  opportunity  afforded  her  of  making  out  the 
same.  With  reference  to  the  question  of  the  rate  of  in- 
terest to  be  paid,  this  case  is  merely  one  of  negligence  ou 
the  part  of  6.  Thompson,  and  therefore  the  Court  will  not, 
if  the  decree  should  be  held  good,  in  ordering  payment  of 
interest,  direct  payment  of  more  than  42.  per  cent  per 
annum. 


(a)  Vol.  2,  p.  103. 
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Mr.  Beihdly  in  reply,  obserred  that  the  Plaintiffs  made 
no  complaint  against  the  sale  of  the  trust  estates,  but  only 
of  the  wilful  neglect  of  the  trusts  arising  thereout:  and 
as  to  the  Plaintiffs  proceeding  only  to  recover  interest,  the 
trusts  could  not  be  carried  into  effect  irithout  a  re-inyestr 
ment  of  the  capital  That  the  ceatuia  que  trust  had  a  right 
to  say  to  the  trustee,  we  will  look  to  you  for  the  purchase- 
money,  and  not  have  recourse  to  your  agent  B.  Norton; 
that  the  circumstance  of  0.  Tfuympson  having  improperly 
permitted  B.  Norton  to  receive  the  purchase-money,  did 
not  vary  the  case  from  a  receipt  by  herself;  and  that  the 
Appellant  would  be  able,  in  the  two  suits  of  Greene  v.  Nor- 
ton and  Fiske  v.  Norton,  to  recoup  herself  out  of  the  assets 
of  B.  Norton,  the  amount  she  might  have  to  pay  in  the  pre- 
sent suit  in  respect  of  the  breaches  of  trust  complained  of 


1849. 


Afffumeni, 


The  Loan  Chakcbilob  : — 

This  was  an  appeal  against  a  decree  of  the  Vtce-Chan- 
ceBor  of  EngUmd,  by  which  it  is  declared,  that  Ordce 
Thompson  having  acted  as  trustee,  and  in  that  character 
permitted  Benjamin  Norton  to  receive  the  sum  of  6300^, 
the  estate  of  Orace  Thompson  was  liable  to  make  good  the 
same.  Then  there  is  a  declaration  against  the  estate  of 
Orcux  Thompson,  and  the  direction  to  ascertain  what  is 
due  for  interest  at  51  per  cent  on  that  sum. 


JudffmenL 


OrcLce  Thompson  is  the  personal  representative  of  the 
party  alleged  to  be  the  heir  of  the  person  who  is  appointed 
trustee  under  the  will  of  WiUiam  Spencer,  who  was  the  orig- 
inal testator.  By  that  will  WiUiam  Spencer  gave  certain 
property  for  life  to  a  trustee  who  is  now  dead,  under  terms, 
which,  in  my  opinion,  vested  the  prop*erty  in  him.  I  ex- 
pressed that  opinion  at  the  time  the  case  was  heard;  there- 
fore I  do  not  repeat  it  now.    A  question  was  made,  whether 
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1849.  ^^  ^^'  ^^  ^^^^9  ^''^^  estate^  or  only  a  power.  My  opinion  is, 
that  he  had  the  estate,  and  therefore,  the  matter  was  to  be 
looked  at  on  that  assumption.  He  gives  the  beneficial  in- 
terest over  to  Gaiherifie  Norton  for  life,  then  amongst  her 
Judgment,  children  in  tail ;  but  there  was  a  power  or  a  direction  to  sell 
the  estate,  and  in  the  event  of  a  sale,  there  was  either  to  be 
a  re-investment  on  the  same  terms  as  the  original  estate, 
or  in  the  alternative,  it  was  to  remain  as  money,  and  the 
money  so  laid  out  was,  after  the  life  estate  of  Catherine,  to 
be  divided  among  her  children  at  twenty-one.  It  appears, 
that,  after  the  death  of  the  trustee  named,  the  party  against 
whose  estate  this  decree  is  made,  namely,  Grace  Thompson, 
(whether  by  right  or  not,  is  not  material  for  the  present 
purpose,  in  my  view  of  the  case  at  least)  assumed  to  act 
as  heir  of  the  former  trustee,  and  assumed,  therefore,  the 
right  and  power  of  selling  a  certain  portion  of  the  estate, 
the  purchase-money  being  of  the  amount  of  63002.  This 
was  clearly  done  with  the  concurrence  and  consent  of  Ben- 
jamin Norixm  and  Catherine  his  wife,  the  tenants  for  life. 
Catherine  Norton,  who  had  the  tenancy  for  life,  had  not, 
however,  a  tenancy  for  life  to  her  separate  use,  but  a  simple 
tenancy  for  life,  and  Benjamin  Norton,  who  concurred  in 
the  sale,  it  seems,  received  the  6800Z.  The  party  who  sold, 
that  is  to  say,  Orace,  gave  the  receipt  to  the  purchaser, 
but  it  is  not  a  matter  in  dispute  that  the  money  came  to 
the  hands  of  Benjamin  Norton,  and  he  gave  a  bond  of  in- 
demnity to  Orace,  to  indemnify  her  against  the  conse- 
quences of  this  acknowledged  breach  of  trust. 


Now  that  this  was  a  breach  of  trust,  and  that  it  was  an 
obvious  wilful  breach  of  trust,  of  course  cannot  be  matter 
of  any  doubt  It  was  a  fictitious  receipt  She  did  not  re- 
ceive the  money;  she  obtained  no  control  over  the  money; 
she  handed  over  the  money  to  another  person,  who  had 
no  right  to  receive  it,  and  she  took  a  bond  of  indemnity 
from  that  party,  to  protect  her  against  the  consequences 
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of  this  admitted  breach  of  trust  It  went  on,  and  Ben- 
jamin died,  and  the  wife  Catherine  survived  eight  years 
from  the  death  of  Benjamin.  The  first  Plaintiff  in  the 
cause  is  the  personal  representative:  the  others  are  par- 
ties claiming  derivative  interests  from  the  tenant  for  life. 
The  tenant  for  life  is  dead.  These  parties  have  no  interest 
whatever  in  the  fund  beyond  what  may  arise  fit>m  the 
tenancy  for  life  of  Caiherine^  and  they  so  frame  this  suit, 
and  they  so  pray  by  their  bill;  all  that  they  ask  by  their 
bill  is,  that  they,  deriving  title  from  Catkerine^  may  have, 
against  Qra/ce  Thompson  or  her  estate,  that  which  ought  to 
have  been  paid  to  Catherine  after  the  death  of  her  husband. 
I  have  looked  through  the  pleadings,  the  bill,  and  the  an- 
swer,— ^there  being  no  evidence  that  I  have  been  furnish- 
ed with, — and  I  do  not  find  any  case  made  against  Cor- 
thertne,  after  the  death  of  Benjamin;  that  she  concurred 
as  a  married  woman,  not  having  a  separate  interest  in 
the  property,  but  being  a  party  whose  consent  was  re- 
quired by  the  will  to  the  sale,  is  quite  true;  but  I  can 
find  nothing  affecting  Catherine  after  that  breach  of  trust, 
with  regard  to  that  life  estate.  I  can  find  no  act  of 
hers  when  she  was  eui  juris,  and  therefore  capable  of  af- 
fecting her  own  rights,  by  which  she  could  be  deprived 
of  the  right  to  receive  what  might  be  coming  due  to  her 
in  respect  of  her  life  estate.  Now,  the  Plaintiffs  claim  and 
derive  title  only  in  respect  of  that  life  estate.  There  is  no 
continuing  interest  to  be  protected,  no  further  trust  to  be 
performed,  either  for  the  benefit  of  the  tenant  for  life,  or 
the  parties  claiming  under  the  tenant  for  life,  except  for 
the  purpose  of  the  realising  of  that  which  ought  to  have 
been  paid  to  the  tenant  for  life  in  the  interval  that  elapsed 
between  the  death  of  the  husband  and  the  death  of  the 
tenant  for  life,  Catherine.  The  decree,  however,  declares 
that  she  is  liable  to  make  good  the  6300/.  Now,  that  of 
itself  would  have  been  rather  a  difficult  decree  to  maintain, 
inasmuch  as  there  is  no  interest  whatever  claimed  in  that 
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63002.  There  is  an  interest  in  the  fruits  which  would  ac- 
crue from  that  63002.  during  the  life  of  the  tenant  for  life; 
and  the  bill  not  asking  for  it,  and  the  Plaintiffs  having  no 
interest  in  it,  I  have,  more  for  the  purpose  of  curiosity 
than  for  any  other  reason,  looked  through  the  bill,  and 
traced  the  interests  of  the  several  other  children,  and  I 
can  very  well  see  why  they  have  not  come  forward;  be- 
cause, with  the  exception  of  one,  the  second  son,  who 
married  and  had  a  child,  who  is  made  a  party  to  this  suit, 
the  bill  itself  states  that  which  would  have  been  an  an- 
swer to  those  interested  in  the  corpus  of  the  63002.  The 
eldest  son  sold  his  interest  in  that  to  the  father.  I  am 
now  speaking  of  the  allegations  of  the  bill.  Two  of  the 
daughters,  and  one  son,  concurred  in  changes  many  years 
ago,  during  the  life  o{  Catherines  actually  reciting,  that  the 
63001  was  in  the  hands  of  the  father.  They  were  then  sui 
juris;  they  knew  exactly  where  the  funds  were,  and  they 
would  find  it  very  difficult  to  establish  a  claim  against  the 
trustea  With  regard  to  one  WtUiam  Spencer  Norton,  who 
married,  and  upon  his  marriage  settled  his  share,  that  share, 
it  would  appear  from  the  statement  in  the  bill,  would  now 
belong  to  his  child,  who  wa^  the  only  child  of  that  mar- 
riage; still  there  is  such  a  case  against  four  out  of  five,  if 
not  pgainst  the  whole,  against  those  claiming  under  this 
settlement  the  corpus,  that,  giving  the  Plaintifis  against  the 
trustee  the  remedy  of  having  the  whole  money  paid,  would 
appear  to  me  to  be  contrary  to  anything  alleged,  and  not 
justified  by  anything  in  the  cause.  One  way  of  trying 
that,  according  to  the  well-known  rule  now,  would  be  this, 
that,  if  a  party  pending  the  suit  comes  and  says,  ''  I  give 
you  all  you  ask,  dismiss  the  bill,''  all  that  is  asked  is,  the 
money  belonging  to  the  life  income  of  Gatherine.  That  is 
all  the  Plaintiffs  claim,  because  they  derive  title  only 
through  her,  and  she  had  only  a  life  estate.  If,  therefore, 
the  parties  had  come  to  the  Court  and  tendered  what  the 
Plaintiffs  ask,  there  would  have  been  an  end  of  the  suit; 
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and  how  is  it^  then,  that,  in  the  decree,  a  great  deal  more 
is  given  than  could  enure  to  the  allegations  in  the  bill? 
With  the  exception  of  one  of  them,  the  cestuis  que  truM 
appear  to  be  concluded  by  something  that  took  place  dur- 
ing the  life  of  Catherine.  I  apprehend  that  the  fact  of 
the  life  having  dropped  could  hardly  have  been  adverted 
to.  The  origin  of  the  decree  must  have  been  on  the  sup- 
position that  the  life  estate  continued,  when  those  inter- 
ested in  the  life  estate  would  have  a  right  to  have  the  life 
estate  secured  by  the  investment  of  capital,  without  regard 
to  those  who  mi^t  come  afterwards,  whether  the  remain- 
der-men had  or  not  barred  themselves  by  anything  that 
had  taken  place  antecedently.  But  as  the  matter  stands, 
there  is  no  party  for  whose  benefit  this  63002.  could  enure, 
— certainly  not  any  interest  which  the  Plaintiffs  claim  in 
this  suit  It  appears  to  me,  therefore,  with  regard  to  the 
63001,  that  the  declaration  here,  that  the  estate  of  Orace 
Thompson  is  liable  to  the  63002.,  cannot  be  supported.  I 
think  the  decree  is  entirely  right,  as  it  makes  Or<ice  Thomp- 
Mm  liable;  indeed,  there  is  no  question  about  it  She  took 
on  herself,  as  the  decree  recites,  to  act  as  trustee;  and  if  a 
party  takes  on  himself  to  act  as  trustee,  and  to  sell  a  trust 
estate,  and  receives  the  purchase-money,  it  will  not  do  for 
that  party,  whether  the  purchase-money  remains  in  his 
pocket,  or  he  hands  it  over  to  somebody  else,  under  cir- 
cumstances that  leave  him  liable,  to  say,  "  I  do  not  think, 
under  the  circumstances,  I  was,  strictly  speaking,  a  trustee ; 
somebody  else  was,  and  therefore  you,  the  cestuis  que  trusty 
cannot  call  on  me  for  the  payment  of  the  purchase-money/' 
It  is  quite  clear  that  that  could  not  be  listened  to;  and 
therefore  the  decree  very  properly  recites,  that  she  having 
taken  on  herself  to  act  as  trustee,  and  in  that  character 
having  received  the  purchase-money,  she  was  liable,  leav- 
ing, of  course,  the  question  of  liability  to  whom  and  for 
what  open.  Seeing  no  case  made  out  even  for  inquiry  as 
against  Catherine,  or  those  who  claim  through  Catheriney  I 
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think  the  Plaintiffs  are  entitled  to  all  that  Cot&mn^  could 
claim,  if  she  had  been  alive,  and  was  now  to  receive  pay- 
ment of  the  income  which  she  ought  to  receive.  To  that 
extent,  I  think,  the  decree  is  right,  and  in  that  way  it 
ought  to  be  altered;  and  when  so  altered,  it  will  give  the 
Plaintiffs  all  they  appear  to  be  entitled  to. 

But  then  there  is  another  part  of  the  case  not  provided 
for  in  the  decree  at  all,  though  it  appears  by  the  pleadings, 
that  Benjamin  Norton  no  doubt  was  one  of  the  parties  who 
received  the  money;  and  it  is  alleged,  not  positively  alleged, 
but  suggested,  that  the  money  received  was  laid  out  in 
the  purchase  of  some  real  estate  by  Benjamin,  Now,  the 
principal  purchase  there  alleged  to  have  been  made,  I  for- 
get the  name  of  the  estate,  appears  to  have  been  made 
previously. 

[Mr.  BeihM, — ^Your  Lordship  will  pardon  me;  that  is 
another  sum.] 

The  Lord  Chancellor. — ^I  was  about  to  say>  that  estate 
was  purchased  before  the  time  when  this  sale  took  place, 
and,  therefore,  it  could  not  have  been  purchased  with  the 
63001,  independently  of  its  being  a  different  sum;  but 
there  were  other  estates  of  smaller  amount,  which  appear 
to  have  been  purchased  afterwards  by  Benjamin,  and  with 
respect  to  which  there  is  no  distinct  information;  at  least 
I  have  not  been  able  to  find  any,  either  in  the  bill  or  the 
answer.  Now,  Benjamin  directs,  that  what  he  has  ad- 
vanced to  his  children,  if  the  children  should  quarrel  with 
the  disposition  of  his  will,  shall  be  made  the  subject  of 
account  between  them  and  his  estate.  Those  accounts  are 
not  concluded;  and  it  appears  by  the  proceedings  in  the 
other  suit,  that  that  account  is  pending,  and  there  is  a 
possibility  of  there  not  being  assets  of  that  estate.  Whe- 
ther that  includes  the  real  estate,  or  only  the  personalty, 
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I  do  not  know,  but  I  do  not  think  it  yery  material  This 
I  think  the  Plaintiffs  are  entitled  to.  There  appears  rea- 
son to  inquire  on  the  pleadings,  whether  Benjamin,  who 
all  parties  admit  received  this  63002.,  did  not  lay  it  out 
in  the  purchase  of  some  other  estate.  Why,  it  would  have  «<v*'**'- 
been  an  irregular  transaction  to  have  laid  it  out,  and  if 
he  laid  it  out,  probably  he  would  take  the  conveyance  in 
his  own  name;  but  still,  if  it  was  so  laid  out  as  to  entitle 
the  parties  interested  in  the  63002.  to  follow  the  estate 
and  to  claim  the  proceeds  of  that  estate  in  repayment  of  the 
630O2L,  why,  then,  the  surety, — for  so  I  consider  the  trus- 
tee, who  did  not  actually  receive  the  money,  though  liable 
in  the  first  instance  in  the  character  of  surety, — ^would  be 
entitled  to  any  remedy  against  the  property  which  the 
eeskiis  que  tnut  themselves  could  enforce.  Though  that 
ought  to  appear  against  the  ceetuia  que  trust  and  the  de- 
faulting trustee,  who  is  liable  in  the  first  instance,  I  think 
she  is  entitled  to  some  inquiry  as  to  the  manner  in  which 
the  money  was  invested  and  dealt  with,  and  whether  those 
beneficially  interested  in  the  money  have  any  claim  or  lien 
on  that  purchase-money.  It  cannot  possibly  prejudice  the 
Plaintiffs  in  this  suit  I  think  that  is  no  more  than  what 
the  defaulting  trustee,  called  on  to  pay  in  the  first  in- 
stance^ is  entitled  to  in  order  to  ascertain  what  remedy 
she  may  have  as  against  the  principal  debtor,  namely, 
Benjamin  Norton,  whose  representatives  are  parties  to  this 
cause,  but  as  against  whom  the  Plaintiffs  do  not  seek  a 
remedy,  but  prefer  seeking  a  remedy  against  the  default- 
ing trustee  (a). 

It  was  then  arranged,  on  the  part  of  Counsel  and  the 
Court,  that  interest  should  be  paid  to  the  Plaintiffs  after 

(a)  The  proposed  inquiry  men-  in  the  suit  of  Greene  v.  Norton, 

tioned  by  his  Lordship,  having  was  waived  by  the  Counsel  of  the 

been  found  to  have  been  already  Defendant  C.  SiddaB, 
the  subject  of  the  decree  (in  1839) 
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1840.       ^^^  ^^®  ^^  ^^  P^^  ^^^^  P^^  annum  on  the  630(ML,  from  the 
death  of  Benjamin  Norton  to  the  death  of  Catherine  Nor- 
ton, and  that  there  should  be  a  declaration  of  the  Court 
to  that  effect;  and  that  Orace  Thompeon  haying  acted  as 
Judffmmi.    trustee,  her  estate  was  liable  to  make  good  the  same. 

After  a  discussion,  which  arose  as  to  the  costs  of  several 
Defendants,  who  appeared  by  the  Lord  OhanceUor'e  judg- 
ment to  have  been  improperly  made  parties, 

The  LoBD  Chancellor  expressed  himself  as  follows: — 

The  Defendants  never  find  out  that  the  Plaintiffs  have 
improperly  framed  their  suit  till  the  expense  is  incurred. 
The  Defendants  seem  to  have  thought  they  were  interested 
in  supporting  the  Plaintiffs'  case.  I  think  that  those  who 
appear  for  the  parties  interested  in  remainder  can  have 
no  costs.  They  have  not  repudiated,  but,  on  the  contrary, 
adopted  the  suit,  and  endeavoured  to  take  advantage  of  it 
It  turns  out  they  get  nothing  from  the  suit  But  still,  the 
Plaintiffs  are  exonerated  from  having  improperly  made 
them  Defendants,  if  they  were  improperly  made  Defendants, 
by  the  course  the  Defendants  have  taken.  I  do  not  see  how 
the  Court  could  have  dealt  with  the  suitwithouthaving  them 
here,  because  many  of  the  questions  were  common  to  all. 
Who  was  trustee  ?  All  that  is  common  to  both.  It  is  a  suit 
rather  unfortunately  framed — ^veiy  likely  from  necessity. 
There  might  have  been  difficulties  in  bringing  the  claim 
forward  wiih  other  parties.  In  point  of  fact,  there  being 
no  Plaintiff  who  is  interested  in  the  capital,  this  suit  is  in 
a  very  peculiar  position.  I  think  those  who  have  taken 
the  benefit  of  the  suit, — at  least,  have  endeavoured  to  take 
the  benefit  of  the  suit,  and,  at  one  time,  actually  received 
the  benefit,  though  they  have  now  lost  that  benefit, — cannot 
say  that  the  suit  was  improperly  brought  against  them; 
and,  therefore,  they  must  not  have  their  costa 
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REID  V.  LANGLOIS.  ^.  lo^ 

HE  bill  was  filed  by  the  Plaintiffs,  who,  in  and  pre-  L.,  rendent 

viously  to  1847,  were  merchants  at  Liverpool,  carrying  on  teJ^tM ac- 

business  under  the  firm  of  Reid,  Irving,  A  Co,,  and  the  ^JJ^^  j?T 

Defendants  P^^  XaYij2ot9  the  elder,  SLnd  Peter  Lanalois  wcoYcrthe 

.  ,  -  amount  of  oei^ 

the  younger,  were  at  the  same  time  merchants  at  Que-  tain  inrannoe 

bee,  in  Canada;  the  other  Defendant,  John  Jones,  was  a  "y  A^^!^^ 

mortgagee  from  P.Langlois  the  younger,  of,  and  otherwise  pf  j»Wpth»t 

__-  had  boon  wvock* 

interested  in  a  ship  called  the  European.    The  object  of  the  ed;  wheraapon 

bill  was  to  restrain  proceedings  in  an  action  at  law  brought  againat  X.  and 

by  P.  LangUAs  the  younger,  against  the  Plaintiffs,  to  re-  ^JJ^JiJ^* 

coYer  the  sum  of  OOOOt  and  upwards,  the  value  of  the  ship,  ofX-.topeatrain 

which  the  Plaintiffs  had  received  from  the  insurers  of  it,  the  action,  on 

the  same  having  become  a  total  wreck  on  its  voyage  to  gro^ndSt  the 

the  Clyde.  '^LTJJJ^/ 

"  property  of  L, 

and  hia  partner, 

rvram^-M*-!*  i  «^k.  •■  .  ^^^^  beoune  in- 

The   Plaintiffs,  durmg  the  year   1847,  acted  as  the  debted  to -R.  in 


agents,  at  Liverpool,  of  the  two  Defendants  Langlois,  car-  onI?^utnai^ 
rying  on  business  under  the  firm  of  Langlois  &  Son,  at  J*^ 
Quebec;  and  the  latter,  until  they  stopped  payment  on  the  ^S^^ckumed  to 


rying  on  business  under  the  firm  of  Langlois  <k  Son,  at  J^^^?^  ^^.T 

Uumed 
retain  the  mo- 
nies to  received 
by  him  by  warof  aei«fF.  A,  in  hia  anawer  to  the  lall,  stated,  that,  in  the  first  part  of  the  schedule, 
he  had  set  forth  certain  books  and  documents  belon^ng  to  the  firm  of  L,  and  his  partner,  and  not 
to  the  Defiondaat  L.  alone,  and  in  the  joint  possession  of  L.  and  his  partner,  but  which  partnership 
had  amoe  been  dissolved.  A  motion  by  B,,  for  production  fiir  the  naoal  purposea  of  those  books  and 
documenta,  was  refosed. 

^  in  the  aame  answer,  also  claimed,  as  privileged  oommnnieationa,  certam  "  letters  from  the  De- 
findant  L.toJi.dg  B.,  hisagents  inBn^ami,  to  be  communicated  by  R  dsB.toUeun.  W,  AM,, 
the  legal  adviana  of  the  Defendant  in  Mngla^d:** — Hdd,  that  the  Defendant  was  not  bound  to 
pradnoe  the  aame  fiir  the  Flaintiirs  inspection. 

On  a  motion  for  production  of  documents  set  fiirth  in  an  answer,  or  to  pqr  money  into  Courts  the 
Plaintiff  will  not  be  allowed  to  rely  on  an  insulated  passage  in  the  answer,  but  must  take  the  whole 
case  aa  it  is  found  in  the  answer. 

The  existence  of  an  error  or  an  inaccuracy  in  an  answer  in  the  description  of  some  document  not 
in  question,  wh«e  there  is  no  ground  for  imputing  wilful  fidsehood  to  the  Defendant,  is  no  reason  for 
rejecting  the  oath  of  the  Defendant  altogether. 

Wliere  a  party  files  a  bill  seven  months  afier  action  commenced  against  him,  to  restnin  proceed- 
ings dierdn,  and  obtains  the  common  injunction,  and  afterwards  is  guilty  of  great  delay  in  the  suit, 
the  Court  will  decline  grantiqg  the  FlaintiiF  any  time  whatever  by  postponement  of  the  trial  of  the 
action. 

Observations  on  Bunhury  y.Bunhiry,  2  Beav.  173. 
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7th  of  September,  1847,  were  in  the  habit  of  consigning 
goods  to  the  Plaintiffs  for  sale,  and  drawing  bills  of  ex- 
change on  them,  which  were  accepted  by  them,  from  time 
to  time,  on  being  apprised  of  goods  having  been  consigned 
to  the  Plaintiffs  by  Messrs.  Langloia  Jk  Son,  The  Plain- 
tiffs by  their  bill  insisted  that  a  large  balance  was  due 
to  them  from  the  firm  of  LangUns  &  Son,  in  respect  of  the 
transactions  between  the  two  firms;  and  that  Larylois  Jk 
Son  were  the  real  owners  of  the  ship  the  European^  and 
that  the  Plaintiffs  were  entitled  to  set  off  the  insurance 
monies  received  by  them  in  respect  of  the  ship,  against 
such  balance.  The  partnership  previously  subsisting  be- 
tween the  Defendants  Langlois  the  elder  and  Langlois  the 
younger,  was  dissolved  on  the  31st  of  January,  1848.  The 
action  was  commenced  in  the  month  of  April,  1848,  and 
on  the  6th  of  May  following,  issue  was  joined  in  the  action. 
A  commission  was  afterwards  issued  on  behalf  of  the  plain- 
tiffs and  defendants  in  the  action,  out  of  the  Court  of  Ex- 
chequer,  for  the  examination  of  witnesses  in  QtieheCy  which 
was  executed  in  August,  1848;  and  the  present  bill  was 
filed  on  the  9th  of  November  in  that  year.  The  first  an- 
swer of  the  Defendant  P.  Langlois  the  younger  was  filed 
on  the  15th  of  May,  1849;  and  exceptions  having  been 
allowed  thereto,  and  the  bill  amended,  that  Defendant 
filed  his  further  answer,  and  answer  to  the  amended  bill, 
on  the  10th  of  October,  1849.  The  material  question  in 
the  suit  was  the  ownership  of  the  vessel  the  European. 
The  Plaintiffs  relied  strongly  on  the  expressions  contained 
in  several  letters  received  by  them  from  Langlois  &  Son, 
(particularly  adverted  to  by  the  Lord  Chancdlor  in  his 
judgment),  in  the  months  of  May  and  June,  1847,  as  evi- 
dencing the  ownership  of  the  vessel,  in  which  the  first 
person  plural  was  frequently  made  use  of;  as,  for  instance, 
" The  Ewopean  was  purchased  and  repaired  by  us"  &c. ; 
"  If,  on  arrival  with  you,  the  value  of  the  vessel  could  be 
obtained,  we  would  sell  her." 
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The  bill  charged,  that  divers  of  the  documents  relating 
to  the  matters  in  the  bill  mentioned^  which  were  formerly 
in  the  possession  of  the  firm  oi  Langlois  io  Son,  were  then 
in  the  possession  of  Langhia  the  younger,  alone;  that 
divers  letters  and  other  written  communications  had  passed 
between  the  Defendants,  and  also  between  the  Defendants 
and  their  agents,  relating  to  the  matters  aforesaid,  and 
that  the  Defendants  had  in  their  possession  or  power,  or 
in  the  possession  or  power  of  their  solicitors  or  agents, 
the  said  letters  and  other  written  communications,  and 
also  divers  books,  accounts,  letters,  &a,  relating  to  the 
matters  mentioned  in  the  bill  The  Defendant  LangUns 
the  younger,  in  his  answer  to  the  original  bill,  stated,  that 
the  ship  the  European  was  a  British  ship,  which  was,  in 
the  year  1846,  stranded  in  the  St  Lawrence  river,  aban- 
doned by  the  owner,  and  afterwards  purchased  by  the  De* 
fendant  for  the  sum  of  400L,  Canada  currency,  and  paid 
for  out  of  his  own  proper  monies ;  that  the  Defendant  Jonee 
afterwards  advanced  800L  for  the  repairs  of  the  ship,  and 
after  the  completion  of  the  repairs,  the  Defendant  Langlois 
the  younger  was  on  the  31st  day  of  May,  184f7,  duly  re- 
gistered at  Qu^c  as  its  sole  owner;  that  the  mortgage  of 
the  ship  to  the  Defendant  Jones  was  not  executed  till  the 
4th  of  September,  1847,  although  the  agreement  to  do  so 
had  been  long  previously  entered  into;  that  notice  of  the 
mortgage  was  duly  registered  on  the  6th  of  September  in 
that  year;  that  the  firm  of  Langlois  A  Son,  acting  as  the 
agents  of  the  Defendant  Langlois  the  younger,  in  May, 
1847,  sent  the  ship  on  a  voyage  to  Liverpool^  loaded  with 
fireight,  and  consigned  to  the  care  of  the  Plaintiffs,  accom- 
panied by  a  power  of  attorney  from  the  Defendant  Ltmg- 
his  the  younger,  to  enable  the  Plaintiffs  to  procure  the 
ship  to  be  new  classed,  and  to  sell  her,  if  a  price  named  in 
the  instructions  sent  to  the  Plaintiffs  could  be  obtained; 
that  the  power  of  attorney  was  received  by  the  Plaintiffs 
early  in  June,  1847,  and  on  the  arrival  of  the  ship  at 
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Liverpool  in  the  month  of  July,  1847,  repairs  were  found 
necessary,  and  afterwards  done  at  the  expense  of  the 
Plaintiffs. 

The  Defendant  Lcmgloia  the  younger  in  the  same  answer 
stated,  that  he  had  in  the  schedule  thereto  set  forth  a  true 
list  of  all  documents  relating  to  the  matters  in  the  bill  men^ 
tioned,  which  were  then  in  his  possession  or  power;  that  he 
was  then  resident  in  Qiid)eCy  and  carried  on  business  as  a 
merchant  there ;  and  that  the  documents  enumerated  in  the 
first  part  of  the  schedule  related  not  only  to  the  matters  in 
the  bill  mentioned  or  referred  to,  but  also  to  other  matters 
not  in  question  or  connected  with  the  suit,  and  were  then 
in  Quebec,  and  in  constant  use  there  in  the  Defendant's 
business;  and  the  same  could  not  be  sent  to  JEfigktndy  or 
taken  out  of  the  possession  of  the  Defendant,  without  great 
inconvenience  to  him  and  his  business;  and  he  submitted, 
that,  under  the  circumstances  set  forth  in  his  answer,  the 
Defendant  ought  not  to  be  compelled  to  part  with,  or  send 
to  England,  or  leave  with  the  officer  of  the  Court,  the  do- 
cuments mentioned  and  enumerated  in  the  first  part  of 
the  said  schedule.  And  the  Defendant  by  the  same  an- 
swer further  stated,  that  the  letters  mentioned  and  de« 
scribed  in  the  second  part  of  the  said  schedule  were  con- 
fidential communications  which  had  passed  between  the 
Defendant,  or  his  agents  on  his  behalf,  and  his  solicitors 
and  legal  advisers,  and  between  the  solicitors  and  legal 
advisers  of  the  Defendant,  after  the  matters  in  dispute  in 
the  cause  had  arisen,  and  in  reference  to  the  same  matters, 
and  in  contemplation  of  and  in  reference  to  litigation  be- 
tween the  Defendant  and  Plaintiffs;  and  that  the  case  for 
the  opinion  of  Counsel,  and  other  documents,  (besides  such 
letters,)  mentioned  and  described  in  the  second  part  of  the 
said  schedule,  and  each  and  every  of  them,  were  prepared 
after  the  matters  in  dispute  in  the  cause  had  arisen,  and 
in  reference  to  the  same  matters,  and  in  contemplation  of 
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and  in  reference  to  litigation  between  the  Defendant  and  1849. 
the  Plaintiffs ;  and  he  submitted,  that  the  said  letters,  case, 
opinion  and  other  documents  mentioned  anddescribedinthe 
second  part  of  the  said  schedule  were  priyileged,  and  ought 
not  to  be  produced.  And  he  further  stated,  in  the  same 
answer,  that  the  documents  mentioned  and  enumerated  in 
the  first  and  second  parts  of  the  schedule  belonged  to  the 
said  late  firm  of  P.  Langlois  Jk  Son^  and  were  in  the  posses* 
sion,  not  only  of  the  Defendant,  but  also  of  the  said  P. 
Langki8  the  elder,  as  one  of  the  late  members  of  the  said 
firm. 

The  Defendant  P.  Langlois  the  younger,  in  his  further 
answer  to  the  original  bill  and  answer  to  the  amended  bill, 
stated,  that  the  docun^ents  mentioned  and  enumerated  in 
the  first  and  third  parts  of  the  schedide  annexed  to  his 
former  answer  relating  to  matters  in  the  amended  bill 
mentioned,  were  formerly  in  the  possession  of  P.  Lang- 
lois  A  Sofif  and  after  the  31st  of  January,  1848,  and  until 
the  Slst  of  May,  1849,  were  in  the  possession  of  P.  Langlois 
the  elder  jointly  with  the  Defendant,  and  since  the  said  Slst 
of  May,  1849,  had  been,  and  then  were  in  the  joint  posses^ 
sion  ofJamesRichard  Langlois^  the  Defendant's  brother,  and 
the  Defendant;  and  that  the  Defendant  and  the  said  J.  H 
Langlois  were  bound  to  produce  the  said  last-mentioned 
documents  as  and  when  they  might  be  required  so  to  do 
by  P.  Langlois  the  elder;  and  that  such  last-mentioned 
documents,  and  each  of  them,  were  and  was  still  in  the 
power  of  P.  Langlois  the  elder. 

The  Defendant  by  the  same  answer  denied  that  any  of 
the  documents  relating  to  the  matters  in  the  amended  bill 
mentioned,  or  any  of  such  matters,  which  were  formerly  in 
the  possession  of  P.  Langlois  A  Son^  were  thmi  in  the  pos- 
session or  power  of  the  Defendant  alone ;  and  he  stated  thai 
he  had  then  in  his  possession  such  documents  relating  to 
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1849.  the  matters  in  the  original  bill,  and  in  the  amended  bill 
mentioned,  as  were  enumerated  in  the  schedule  annexed 
to  the  former  answer  of  the  Defendant,  and  to  which  he 
referred,  and  also  an  original  letter  written  and  sent  by 
the  said/.  Jones  to  the  Defendant,  dated  the  18th  of  May, 
1848,  relating  to  the  action  in  the  said  amended  bill  men- 
tioned; and  that  P.  La/nglais  the  elder,  formerly,  and  till 
the  31st  of  May,  184f9,  had  in  his  possession  the  docu- 
ments relating  to  the  matters  mentioned  in  the  original 
bill,  and  in  the  amended  bill,  and  enumerated  in  the  1st  and 
3rd  parts  of  the  schedule  annexed  to  the  former  answer  of 
the  Defendant;  and  that  such  last-mentioned  documents 
were  then,  and  since  the  31st  of  May,  1849,  had  been,  in  the 
possession  of  the  Defendant  and  the  said  J.  B.  Langlaia, 
but  in  the  power  of  the  said  P.  Langhis  the  elder,  as 
thereinbefore  was  mentioned. 

On  motion  before  the  Vice-GhanceUor  of  Englandy  on 
behalf  of  the  Plaintiffs,  for  production  in  the  usual  way 
of  the  letters,  documents,  books,  and  papers  mentioned  in 
the  Defendant  P.  Langhia  the  younger's  answers,  and  de~ 
scribed  in  the  1st,  2nd,  3rd,  and  4th  parts  of  the  schedule 
to  the  first  answer,  his  Honor  granted  the  motion,  with 
the  exception  of  the  case  and  opinion  of  Counsel,  and 
certain  correspondence,  which  his  Honor  considered  was 
privileged,  and  which  was  excepted  in  the  order  made, 
when  drawn  up  and  passed.  In  the  2nd  part  of  the  first 
schedule  to  the  Defendant's  answer,  two  letters  were 
set  forth  as  follows,  viz.:  "Two  letters  from  the  Defend- 
ant to  RobiiMon  Jk  Brooking,  the  agents  of  this  Defendant 
in  England,  dated  the  30th  of  August,  1848,  and  5th  of 
July,  1848,  to  be  communicated  by  the  said  Messrs.  Rob^ 
inson  Jk  Brooking  to  the  said  Messrs.  Wadeson  &  MaUeson, 
the  legal  advisers  of  this  Defendant  in  EngUmi"  Another 
letter  set  forth  in  the  same  part,  was  as  follows:  "From 
Defendant  to  Robinson  Jk  Brooking^  dated  the  Ist  of  Feb- 
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mary,  1849;"  and  those  three  letters  were  amongst  the 
documents  ordered  to  be  produced.  Against  that  order  the 
Defendant  appealed. 

Mr.  Stiuart  and  Mr.  Cotton^  after  stating  the  facts,  and 
that  the  Defendant  did  not  object  to  the  production  of  the 
documents  described  in  the  3rd  and  4th  parts  of  the 
schedule  to  the  answer  to  the  original  bill,  contended  that 
the  Court  below  had  erred  in  directing  letters  to  be  pro- 
duced which  had  been  written  by  the  Defendant  to  certain 
agents  of  his  in  Englandy  to  be  communicated  by  them  to 
the  Defendant's  solicitors  there;  and  other  letters  to  be 
produced  which  had  been  written  by  the  Defendant  to  the 
same  agents  generally;  as  also  in  ordering  the  production  of 
books,  which  were  not  the  sole  property  of  the  Defendant, 
but  belonged  to  him  and  another  party  (who  were  in  co- 
partnership) and  that  party  not  being  before  the  Court,  and 
having  the  same  power  over  the  books  as  the  Defendant  had, 
and  therefore  a  right  of  access  thereto  at  all  times;  that 
there  existed  no  inconsistency  in  the  two  answers  of  the  De- 
fendant, as  had  been  supposed  by  the  Court  below;  tiiat, 
although  the  letters  emanating  from  the  firm  in  Canada 
were  not  framed  with  the  same  care  and  strictness  as  the 
letters  of  professional  men,  still,  when  connected  with  the 
statements  contained  in  the  answers  relative  to  the  cer- 
tificate of  registry  and  power  of  attorney,  it  was  clear  that 
the  vessel  was  the  exclusiye  property  of  the  Defendant 
Langlois  the  younger,  and  that  the  only  object  of  the 
PlaintifiTs  was  delay,  as  was  clearly  evidenced  by  the  dates 
of  the  various  proceedings  in  the  suit  and  action. 


1849. 
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Mr.  BMM  and  Mr.  Qoldtimiihs  contrik,  contended,  that 
the  object  of  the  Defendant  was  to  repudiate  the  acts  of 
his  agents  touching  the  transactions  between  him  and  the 
Plaintifis,  relative  to  the  ship  insurance  money;  that  the 

Vol.  n.  F  L.  C. 
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1849.  letters  from  the  firm  of  Langloia  4s  Son^  shewed  that  the 
ship  was  the  property  of  the  firm,  and  that  the  Plaintifis 
had  a  lien  on  her  for  the  expense  of  repairing  her;  that  a 
sound  equitable  case  was  stated  by  the  bill,  for  the  inter- 

'^^^''"*^'  ference  of  the  Court,  and  that  sufficient  admissions  were 
contained  in  the  answers  to  justify  the  order  of  the  Court ; 
that  the  books  of  the  dissolved  partnership  of  Xan^Jois  A 
8on^  being  in  the  possession  of  the  Defendant,  ought  to  be 
produced,  but  even  if.  they  were  to  be  considered  as  in  the 
possession  of  Langloia  A  Son,  still,  according  to  the  state- 
ment in  the  answer,  those  parties  were  the  agents  of  the 
Defendant,  and  therefore  the  books  ought  to  be  produced; 
that  the  passages  in  the  two  answers  were  difficult  to  be 
reconciled,  inasmuch  as  the  Defendant  sometimes  said  that 
the  documents  were  in  the  possession  of  the  firm,  and,  at 
other  times,  that  they  were  in  his  sole  possession;  that 
the  priyilege  emanating  from  confidential  communication, 
which  had  its  origin  in  the  necessities  of  mankind,  could 
not  be  said  to  apply  to  three  of  the  letters,  described  as 
written  by  the  Defendant  to  Messra  Robinson  Jk  Brooking, 
who  were  not  members  of  the  profession  of  the  law,  nor 
connected  in  any  manner  therewith,  and  who  in  a  Court  of 
law  might  have  been  questioned  as  to  the  contents  of  those 
letters,  which  were  not  written  for  professional  advice,  and 
that,  at  all  events,  there  was  no  ground  whatever  attempted 
to  be  shewn  for  discharging  the  latter  part  of  the  order 
which  had  reference  to  the  documents  set  forth  in  Parts  3 
and  4  of  the  schedule  to  the  first  answer  of  the  Defendant 

Mr.  Sttutrt,  in  reply. 

The  Loan  CiiANcaiioa,  at  the  conclusion  of  the  argu- 
ment, observed,  that  the  case  very  much  depended  on  the 
expressions  used  in  the  aaswmr,  which  he  would  look  into^ 
and  give  his  opinion  the  following  morning. 
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The  cases  of  Thorpe  v.  Hughee  (a\  Walker  v.  WUdman(b)t  1649. 
Skele  r.Slewart(e)y  OvrUngy. Perring  (c2), HoJmeey. Bad- 
eUeg  (e\  Taylor  r.  RwideU  (/),  Murray  v.  WaUer  (g\ 
and  Maf  parte  Yattop  (A),  were  cited  in  support  of  the  ap- 
peal; and  die  cases  of  Bwibwry  v.  Bunbury  (t),  Maden  r.  -^♦S~"»^- 
Veevers  {k\  Kerr  y.  Gitteepie  (T),  and  BocKck  r.  OandeU  (m\ 
contriL 


The  LoE0  Chahoblloa: — 

This  case  appears  to  me  to  ttim  entirely  on  the  meaning     Judgmmu. 
to  be  attached,  and  the  constraction  to  be  put  on  some 
few  sentences  in  the  answer,  with  reference  to  a  perfectly 
well-known  and  established  rule  of  practice  in  this  Court. 

The  motion  is,  to  produce  certain  documents  which  are 
alleged  by  the  Plaintiffs,  and  admitted  by  the  Defendant, 
to  be  in  his  possession;  an  action  of  trover  having  been 
thought  by  the  Defendant,  the  bill  is  filed,  the  common 
injunction  obtained,  and  the  usual  order  made  to  extend 
the  injunction  to  stay  trial  on  the  answer  coming  in.  Some 
exceptions  were  taken  to  the  answer;  and  upon  an  order 
nisi  to  shew  cause  why  the  injunction  should  not  be  dis- 
solved, the  Vice-ChcmceUor  of  England  made  an  order,  by 
which  he  directed  the  production  of  certain  documents  ap- 
pearing in  the  schedule  to  the  answer  of  May,  1849,  and  in 
the  meantime  adjourned  the  consideration  of  the  order  for 
dissolving  the  injunction  until  those  documents  had  been 
produced.  Now,  the  documents  in  question,  which  are  in  the 

(d)  3  M.  A  C.  742.  (^)  Cr.  &  Ph.  114. 

(d)  6  Madd.  47.  (A)  15  Ytn.  60. 
(«)  1  Ph.  471.  (i)  2  Bmv.  173. 
(<Q  2  My.  A  K.  380.  (k)  7  Beav.489. 

(e)  1  Ph.  476.  (0  Id.  572. 

(/)  Cr.  d?  Fh.  104.  (m)  10  Beat.  270. 
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1849.  schedule  to  the  answer  put  in  in  May,  1849,  are  of  two  de- 
scriptions. The  first  consist  of  those  which  are  described  in 
the  1st  part  of  the  schedule,  as  follows :  viz.  ''Journal  marked 
A.;  cash-book,  marked  B.;  ledger,  marked  C;  letter-book 

***^**'*^  marked  D.;  bills  receivable  and  bills  payable,  in  one  book, 
marked  £/'  Now,  the  case  made  by  the  Defendant,  who 
is  desirous  of  dissolving  the  injunction,  and  who  has 
brought  an  action  of  trover,  is,  that  he  was  partner  with 
his  father,  carrying  on  business  at  QaAec^  and  that  they 
had  correspondence  with  Messrs.  Reidy  Irving,  &  Co,  of 
Liverpool^  and  in  the  course  of  which  a  mutual  account 
arose;  that  a  ship,  called  the  European,  was  consigned  to 
them,  with  instructions  in  a  certain  event  to  sell,  at  all 
events  to  deal  with  or  manage  it,  on  behalf,  as  the  Plain- 
tiffs allege,  of  the  house  in  Qud)ec.  The  Defendant  who 
has  brought  the  action  says,  that  the  ship  was  his,  that 
it  did  not  belong  to  the  house  in  which  he  was  a  partner^ 
but  that  it  belonged  to  himself,  and  he  has  brought  an  ac- 
tion of  trover  for  the  purpose  of  recovering  damages  for  the 
conversion  of  the  ship,  the  ship  having  been  dealt  with  by 
Reid  &  Co,,  and  lost  in  a  voyage  which  they  directed  should 
be  taken  by  it  to  Glasgow,  and  in  respect  of  which  they  have 
received  the  amount  of  the  insurance  monies.  All  that  be- 
comes quite  immaterial  to  the  question  at  law,  in  the  ac- 
tion of  trover;  that  is,  the  right  at  law,  the  legal  title  to 
the  ship.  In  equity,  if  there  be  an  equity  to  be  built  on  the 
title  to  a  ship,  which  is  a  matter  into  which  I  do  not  at 
all  enter,  because  it  is  not  necessary  for  the  purpose  of  dis- 
posing of  the  present  motion,  it  is  entirely  open  to  the 
Plaintiffs,  without  regard  to  who  was  the  legal  owner  of  the 
ship.  Undoubtedly,  if  they  can  make  out  that  the  Defendant 
was  not  the  legal  owner  of  the  ship,  they  will  have  an  answer 
to  the  action  of  trover.  If,  on  the  other  hand,  the  Defendant 
was  the  legal  owner  of  the  ship,  and  recovered  in  the  ac* 
tion  of  trover,  if  they  have  any  equity  which  can  attach  on 
the  ship,  though  it  may  be  one  totally  unaffected  by  the 
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fact  of  who  is  the  legal  owner  of  the  ship,  the  difficulty  of  i849. 
attaching  an  equity  to  a  ship  is  a  matter  on  which  I  do 
not  mean  at  present  to  make  any  observation.  Now,  it 
turns  on  the  language  of  the  answer  of  the  Defendant, 
whether  what  he  says  is  capable  or  ought  to  receive  one  «*V«»«' 
construction  or  the  other.  The  Defendant  resists  the  pro- 
duction of  the  documents  in  the  Ist  part  of  the  schedule 
on  this  ground:  he  says,  "  I  was  partner  with  my  father  in 
the  house;  we  carried  on  business  together;  these  docu- 
ments in  Part  1  of  the  sched^e,  were  documents,  books, 
journals,  and  papers  belonging  to  the  hous^;  they  did  not 
belong  to  me  exclusively,  but  they  belon§e(l  to  the  house; 
and  you  are  now  asking  for  an  order  against  me  indivi- 
dually to  produce  those  doct^Qents,  and  thofle  documents, 
I  say,  I  have  it  not  in  my  powei^  to  produce;  they  are  not 
in  my  exclusive  possession,  but  are  in  the  joint  possession 
of  myself  and  my  father."'  It  is  true,  the  answer  admits, 
that,  after  a  certain  period  the  partnership  ceased,  but 
there  was  no  bankruptcy  or  insolvency,  and  therefore  no 
transfer  of  the  interest  of  the  father  to  any  other  person; 
whether  the  business  was  actually  carried  on  or  not  car- 
ried on,  the  property  not  having  passed  into  the  hands  of 
other  parties,  that  which  was  joint  property,  or  property 
in  common  at  the  time  the  business  was  carried  on,  and  at 
the  time,  therefore,  when  the  business  ceased,  remains,  if 
not  converted  into  separate  property,  just  where  it  was  as 
between  the  partners  at  the  time  when  the  partnership 
ceased  to  carry  on  businesa  It  is  just  as  much,  therefore, 
in  the  l^al  hands  and  possession  of  the  two  partners  now, 
as  it  was  if  the  business  had  actually  been  carried  on — 
nothing  being  alleged  by  which  the  state  of  the  property 
existing  at  that  time  has  subsequently  been  changed. 

Now,  on  that  statement  in  the  answer,  the  Plaintiffs 
read  insidated  passages,  in  which  the  word  ''  possession"' 
is  used,  and  the  Defendant  has  perhaps  incautiously,  in  the 
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1849.  answer,  in  single  jnd  detached  passages,  admitted  that 
the  documents  are  in  his  possession;  but  it  is  quite  dear 
that  you  cannot  read  a  single  insulated  passage  detached, 
on  a  motion  to  produce  documents,  or  on  a  motion  to  pay 
jnd(fmmi,  Qioix^y  y^^  Court;  you  must  take  the  whole  case  as  it  is 
found  in  the  answer;  and  it  is  certain,  on  the  whole  an- 
swer, that  what  the  Defendant  means  by  possession,  in  a 
certain  passage,  does  not  mean  l^gal  possession,  it  means 
actual  corporeal  possession; — and  a  man  may  have,  in  his 
own  desk,  or  in  his  own  house,  property  of  which  he  is 
only  part  owner.  In  one  sense,  it  is  in  his  possession;  but 
when  we  are  speaking  of  possession  for  the  purpose  of  pro- 
duction, that  is  to  say,  a  right  and  power  to  deal  with  it, 
we  do  not  mean  actual  corporeal  possession,  we  mean  l^gal 
possession,  in  respect  of  which  the  party  is  authorised  to 
deal  with  the  property  in  question.  I  ha^e  no  hesitation 
in  saying,  and  it  is  not  open  to  doubt,  that  on  this  answer 
the  Defendant  does  state  that  his  fiither  is  in  the  joint 
legal  possession  with  himself,  and  that  the  books^  there- 
fore, are  not  under  his  direction  or  control,  not  being  in 
bis  sole  possession;  that  is,  in  hia  sole  legal  possession,  al- 
though they  may  be  corporeally  in  hia  actual  possession. 
The  Plaintiffs  must  take  the  case  as  the  answer  states  it 
Here  the  answer  dearly  states  the  legal  possession  to  be 
not  in  the  Defendant  exdusiyely,  but  in  the  Defendant 
and  his  father.  The  authoritiea  are  clear  on  this  point, 
viz.  that  where  the  document  is  not  in  the  exdusiTe  pos- 
session of  the  Defendant,  but  in  the  possession  of  some  one 
else  jointly  with  him,  you  cannot  order  the  production. 
The  cases  which  were  referred  to^  of  Murraijf  v.  Wotter  (a), 
and  Taylor  v.JtundeU(J>X  are  quite  conclusiye  on  that  point 
I  do  not  now  lay  down  any  new  rule.  I  refer  to  the  latter 
authorities  as  being  cases  in  which  that  well-established 
rule  is  recognised,  and  cannot  now  be  considered  optn.  to 

(a)  Gr.  ^  Pk.  114.  W  Id.  104. 
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dispuiOi  On  the  first  part  of  the  schedule,  therefore,  it  ap*  1849l 
pears  to  me  clear^  that,  according  to  the  ordinary  rule,  the 
production  cannot  be  ordered  as  the  pleadings  now  stand. 
If  there  be  anything  in  the  case  to  shew  some  subsequent 
arrangement  or  transaction^  by  which  the  property  has 
become  exclusively  property  in  the  possession  of  the  Defend- 
ant^ it  cannot  be  read  on  the  present  application ;  whether 
any  amendment  of  the  bill  can  produce  discovery  for  that 
purpose,  the  Plaintiflb  will  have  to  consider. 

Bat  another  course  is  taken,  and  that  argument  does,  as 
it  seems  to  me>  raise  the  most  extraordinary  conclusion, 
and  totally  unconnected  with  the  rules  of  this  Court  It 
is  this^  vizL  '^  That  you  the  Defendant  cannot  profit  there- 
by, because  you  admit  that  you  employed  this  house  as 
f  ofur  agents,  and  it  has  been  decided  in  the  cases  which 
have  been  referred  to,  and  about  which  there  is  no  doubt, 
that  if  you  admit  that  you  have  a  document  in  the  custody 
of  your  agents,  you  are  bound  to  produce  it"  It  is  per- 
fectly true,  that  if  a  document  belonging  to  the  Defendant 
is  admitted  by  him  to  be  in  the  hands  of  his  agent,  it  is 
in  his  possession,  because,  having  the  control  over  it  in 
the  hands  of  his  agent,  he  has  the  power  of  producing  it; 
and  it  is  in  his  possession  just  as  much  as  if  it  was  in  his 
own  hands,  although  actually  in  the  hands  of  his  servant 
That  is  the  rule  referred  ta|»  and  that  is  the  only  rule  estab- 
lished in  thecasea  referred  to  for  the  purpose  of  shewing  this^ 
viz.  that  if  a  transaction  to  which  the  bill  relates  as  between 
the  Plaintiff  and  Defendant  has  been  transacted  in  part  by 
an  agent,  the  Plaintiff  has  a  right  to  have  produced  the  do- 
cument of  the  sgent  Now,  no  two  things  can  depend  on 
more  different  principles:  one  is  dear  by  authority  one 
way,  and  the  other  is  equally  clear  the  other  way.  There 
are  no  documents  bdonging  to  the  Defendant,  his  own 
exdnsive  property,  over  whidi  he  has  control,  in  the  hands 
of  that  Defendant,  nor  in  the  hands  of  any  agent  of  that 
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1849.  Defendant;  there  are  documents  belonging  to  the  house, 
the  house  being  the  agents,  and  employed  by  him;  but 
you  cannot,  as  against  the  house,  get  the  documents  unless 
you  bring  all  the  parties  here,  and  shew  an  equity  against 
JudffmmL  ^  rpj^j^^  ^Yie  Defendant  was  a  member  and  a  partner  in 
that  agency  house  is  not  disputed.  All  that  the  Plaintiffs 
can  say,  is,  that  they  have  an  eqxdty  against  the  Defend- 
ant individually,  to  have  these  documents  produced;  that 
is  common  to  every  case  where  a  Defendant  has  a  docu- 
ment which  he  says,  I  have  in  common  with  another  per- 
son; therefore  you  the  Plaintiffs,  as  against  me  if  I  had  a 
document  in  my  own  exclusive  possession,  would  have  a 
right  to  its  production;  but  inasmuch  as  I  say  it  is  not  in 
my  exclusive  possession,  but  that  it  is  in  the  joint  posses- 
sion of  me  the  Defendant  and  somebody  else,  you  have  no 
right  to  it  against  the  party  whose  document  it  is,  jointly 
with  me;  and  the  Defendant,  if  he  be  ordered  to  produce 
it,  has  not  the  legal  power  or  control  over  it,  and  there- 
fore has  not  the  means  of  performing  the  order  which  the 
Court  in  that  case  would  make.  It  appears  to  me,  there- 
fore, that,  according  to  the  ordinary  rule,  whatever  the 
merits  of  the  case  may  be,  or  whatever  may  come  of  it, 
if  the  Plaintiffs  apply  to  amend  their  bill  and  proceed 
further  upon  the  case  as  it  stands  on  the  answer.  Part  1 
of  the  schedule  is  protected  by  the  allegations  in  the 
answer  of  the  joint  interest  of  the  other  persons,  and  the 
denial  of  the  exclusive  legal  possession  of  the  Defendant 
himself. 

Then,  with  regard  to  the  second  point,  viz.  the  privi- 
leged communications,  some  are  not  in  dispute,  and  some 
are  in  dispute.  Now,  the  first  two  documents  which  are  in 
dispute,  are  entered  in  the  schedule  in  this  way.  It  is 
sworn  in  the  answer,  that  the  documents  stated  in  the  2nd 
part  of  the  schedule  are  documents  which  passed  between 
the  legal  advisers  of  the  Defendant  and  the  Defendant  him- 
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self  or  his  agents.  Now,  Messrs.  Robinson  A  Brooking^  1849. 
appear  to  haye  been  the  agents,  and  the  entry  is:  [Here 
his  Lordship  read  the  statement  in  the  2nd  part  of  the 
schedole,  as  to  the  two  letters  of  the  30th  August  and  6th 
Jnly,  1848.]  There  is  a  distinct  statement,  therefore,  con- 
tained in  the  body  of  the  answer,  that  all  the  documents 
here  are  communications  between  the  Defendant  or  his 
agents  and  his  l^gal  advisers,  and  the  statement  in  the 
schedule  is,  that  two  of  these  letters  were  sent  to  the 
agents  for  the  purpose  of  being  communicated  to  the  le^ 
gal  advisers. 

Now  the  argument  turned  on  this:  that  although  I  may 
have  communication  with  my  l^gal  adviser,  and  that  pro- 
duction of  the  documents  arising  out  of  that  communica- 
tion was  protected,  yet,  if  I  send  a  message  throu^  a  third 
person,  in  writing,  it  is  not  protected.  It  is  obvious  there 
is  no  sense  in  the  distinction,  the  object  is  to  protect  the 
party  who  wished  to  take  the  advice  of  professional  men; 
and  he  may  be  prevented  firom  taking  such  advice,  if  there 
is  the  hazard  of  having  all  his  communications  revealed 
when  he  is  entering  into  a  contest  with  an  opponent.  It 
does  not  rest  on  principle  and  good  sense  alone,  although 
that  would  be  quite  sufficient  if  there  were  no  authority 
on  the  subject;  but  the  point  has  been  decided  long  ago,  as 
matter  of  recognised  principle,  in  the  cases  which  have  been 
referred  to,  of  WaJker  v.  W%Ulman{a)  and  Bmbwry  v.  Bwnr 
burjf(b).  Then  it  is  said,  there  must  have  been  a  necessity 
for  the  communication.  The  question  is,  what  is  neces- 
sity? It  ,18  impossible  to  say  what  is  necessity.  A  man 
living  at  CaicuUay  and  wishing  to  advise  with  Counsel  in 
Landony  in  such  a  case  must  travel  to  London  direct;  he 
could  not  authorise  his  agent  in  England  to  communicate 
with  a  solicitor  in  Londony  but  he  must  actually  come  or 

(a)  6  Madd.  47.  (5)  2  Beav.  173. 
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1849.  write  himself  Now  that  is  not  a  necessity;  for  a  man 
certainly  may  travel  from  GalouUd  for  the  purpose  of  tak- 
ing a  legal  opinion,  and  must  do  so  if  the  rule  is  to  prevail 
which  is  contended  for;  he  must  either  come  himself  here 
or  write;  he  could  not  communicate  through  a  third  per- 
son. There  is  neither  reason,  nor,  as  I  believe,  authority,  to 
favour  such  an  argument,  although  theifogter  q/*t^  RoOs^ 
in  Bwnbwry  v.  Buvhwry^  says  the  necessity  may  exist;  he 
nowhere  limits  the  rule  to  the  actual  necessity  ariung,  but 
he  uses  it  for  the  purpose  of  shewing  that  there  most  be 
such  a  protection,  because  in  many  cases  it  may  be  exer- 
cised for  the  purpose  of  inquiring  whether  it  is  necessary 
or  not;  in  many  cases  it  may  be  unnecessary.  One  of 
these  documents  (a),  howev^,  as  to  which  it  is  admitted 
there  is  some  error,  I  suppose  is  one  which  is  not  protected, 
because  there  is  nothing  in  it  to  shew  that  it  had  anything 
to  do  with  the  legal  adviser.  It  is  stated  to  be  a  letter 
from  the  Defendant  to  Robinmm  A  Brookingy  the  agents^ 
and  there  is  no  statement  that  it  was  communicated,  or 
that  it  was  sent  to  them  for  the  purpose  of  being  commu- 
nicated; and  it  is  not  contended  in  the  reply,  that  that 
could  be  protected ;  but  with  that  exception,  the  other  docu- 
menta  contained  in  the  2nd  part  of  the  schedule,  eou{4ing 
the  schedule  with  the  statements  contained  in  the  body  of 
the  answer,  are  letters  or  communications  either  passing 
from  the  I>efendant  or  the  Defendant's  agents  to  the  l^al 
adviser  of  the  Defendant,  and  are  therefore  {uivileged. 

Being  of  c^inion  that  the  documents  to  which  I  have  re- 
ferred are  all  protected,  except  the  letter  of  the  IstPebruaFy, 
1849,  which  I  understand  is  in  Enghmd,  and  which  may 
be  immediately  produced,  it  appears  to  me  that  there  is 
no  ground  for  the  order  which  was  pronounced  in  the 
Court  below. 

(a)  Letter  of  Ist  FebmaEj,  1840. 
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I  will  only  now  make  an  observation  on  one  ground  i849. 
on  which  the  ease  was  argned  before  me,  but  which  I 
cannot  suppose  to  be  the  ground  on  which  the  Vice- 
Chanedlor  proceeded,  viz.  that  there  are  certain  errors  in 
the  schedule,  and  that  there  are  certain  papers  which 
cannot  be  protected;  the  one  whidi  I  have  alluded  to 
is  one  of  them.  Whether  that  is  an  error  in  describing 
it  in  the  schedule,  or  whether  it  is  an  error  in  putting  it 
there  at  all,  does  not  i^fxpear.  It  is  sufficimit  for  the  pre- 
sent purpose  to  say  that  the  schedule  does  not  describe  it 
in  terms  whidi  bring  it  within  the  protection;  but  to  say, 
that,  because  there  is  error  or  an  untrue  statement  in  the 
pleadings  in  the  description  of  some  document  not  in  ques* 
tion,  without  any  ground  for  imputing  wilful  fiilsehood  to 
the  Defendant  in  the  schedule  (which  we  know  is  neither 
prepared  by  Counsel  nor  the  party  himself,  but  prepared, 
probably,  by  some  third  person,  who  does  not  always  pay 
sufficient  attention  to  the  terms  of  the  answer,  so  as  to  see 
that  the  schedule  corre^K>nds  with  the  terms  of  the  an* 
swer),  that,  with  reference  to  the  documents  which  are  in 
question,  you  are  to  reject  altogether  the  Defendant's  oath> 
is  a  proposition  to  which  I  cannot  assent;  and  it  seems  to 
me  to  be  the  reverse  of  all  the  rules  on  which  this  Court 
acts,  which  in  these  cases  calls  6a  the  Plaintiff  to  shew  his 
title  from  the  answer.  Then  you  must  take  the  whole  of 
the  answer  together,  with  relation  to  the  particular  sub- 
ject-matter. The  Plaintiff  cannot  say  there  is  enough  to 
shew  that  the  answer  is  carelessly  and  loosely  framed,  and 
ike  oath  does  not  bind  the  party,  and  therefore  the  Court 
must  reject  it  altogether.  What  is  the  ground  (m  which 
you  ask  for  production  at  all?  If  the  Plaintiff  moves  on 
the  answer,  he  must  take  the  answer  quoad  the  subject- 
matter  of  the  motion,  according  to  what  the  Defendant  has 
stated.  How  can  it  be  affected  by  an  error  as  to  another 
document  not  in  question,  and  which  is  not  the  subject- 
matter  of  the  aj^lication?  Now,  looking  to  the  subject- 
matter  of  the  application  made  to  the  Court  as  to  those 
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1849.  documents  in  respect  of  which  privilege  is  claimed,  I  see 
no  inconsistency  in  the  statement  in  the  body  of  the 
answer;  it  is  quite  consistent  with  what  is  alleged  in  the 
schedule,  that  they  are  documents  sent  for  the  purpose  of 
being  communicated  to  the  l^al  adviser,  and  therefore 
protected.  I  entirely  reject,  therefore,  the  argument  that 
there  is  an  inaccuracy  in  the  schedule  or  the  answer  which 
ought  to  conclude  the  party,  whatever  ground  there  may  be 
to  lament  the  want  of  care  in  preparing  the  schedule,  and 
describing  documents  referred  to  in  the  answer.  It  is  im- 
possible to  give  the  Plaintiffs  the  right  which  they  would 
not  otherwise  have,  which  is  the  subject  of  another  admis- 
sion, and  of  course  coupled  with  such  explanation  as  the 
Defendant  gives  as  to  that  other  matter. 

I  am  of  opinion,  therefore,  that  all  these  grounds  fail; 
but  if  they  had  not  failed,  I  should  feel  extreme  difficulty 
in  this  case  in  granting  any  time  to  the  Plaintifb  in  equity 
to  postpone  the  trial  of  this  action;  and  I  proceed  on  this 
ground.  The  action  of  trover  was  commenced  in  April, 
1848.  From  that  time  war  was  declared — ^the  Defendants 
in  the  action,  the  Plaintiffs  in  equity,  then  knew  what  they 
had  to  contend  with;  they  were  acquainted  with  the  point 
which  they  had  to  establish  against  the  Plaintiff  in  the  ac- 
tion of  trover,  and  the  Defendants  in  the  action  obtain  the 
answer  on  which  they  are  now  moving.  The  action  against 
which  the  present  Plaintiffs  desire  the  discoveiy  to  protect 
them,  was  commenced  in  the  month  of  April,  1848.  They  do 
not  file  their  bill  till  the  month  of  November  following;  they 
obtain  the  answer  in  May,  1849,  and  they  are  now  moving 
on  that  answer.  Unless  parties,  who  are  seeking  discoveiy  in 
defence  of  an  action  brought  against  them,  are,  in  all  cases, 
to  wait  till  the  action  is  just  on  the  point  of  trial,  and  then 
to  be  allowed  to  ask  to  have  it  postponed  at  their  pleasiure, 
there  is  no  accounting  for  the  delay  in  this  case:  firsts  in 
not  filing  the  bill  till  the  month  of  November,  1848,  .and 
then  in  not  moving  for  the  production  of  documents  till  the 
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month  of  November,  1849.  The  further  answer  did  not  im-  1349. 
prove  the  Plaintiffs'  position  at  all;  but  whether  it  did  or 
did  not,  the  Plaintiffs  moved  on  the  first  answer,  and  asked 
the  Court  to  decide  that  they  had  a  title.  If  they  failed 
on  the  answer  filed  in  May,  1849,  that  would  not  have  pre-  -MfifuMw^- 
vented  them  from  making  a  case  on  the  further  answer, 
filed  in  October,  1849;  but  they  admit,  in  May,  1849,  that 
they  had  not  a  case  on  the  original  answer.  And,  never- 
theless, in  the  month  of  November  following,  after  the 
farther  answer  was  filed,  they  obtained  an  order  on  the 
former  answer,  and  they  asked  the  Court  to  postpone  the 
trial,  which  commenced  in  1848,  not  having  filed  their  bill 
till  November  following,  and  not  having  moved  on  the  an- 
swer put  in  in  May,  1849,  till  the  November  following. 
This  is  quite  conclusive  on  the  present  application;  and 
the  result,  therefore,  must  be,  that  the  order  made  must  be 
discharged  to  the  extent  I  have  stated,  of  course  leaving 
tha  parties  to  proceed  as  they  may  be  advised  on  the  order 
nisL 


Costs  were  not  given  to  the  Appellant,  on  the  ground 
that  the  Plaintiffs  were  entitled  to  the  production  of  cer- 
tain of  the  documents  mentioned  in  the  notice  of  motion, 
(but  which  the  Defendant  did  not  offer  in  the  Court  below 
to  produce,)  although  not  to  the  others:  the  order  of  the 
Court  below  remaining  untouched  as  to  the  documents 
contained  in  the  3rd  and  4th  parts  of  the  second  schedule 
to  the  first  answer,  and  also  as  to  the  letter  of  the  1st 
February,  1849. 
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i^or.  30<A  DUNCAN  V.  LUNTLEY. 

A  Ike*  Zrd.    fji 

On  the  fonur     JL  HE  bill  was  filed  hj  the  executors  of  WiUiam  Clowes, 

puiy.theirXed  deceased,  against  the  Chairman  and  Secretary  for  the  time 

^"fa^T^     being  of  the  Abney  Park  Cemetery  Company,  formed  in 

tain  rales  and    theyearl839,  with  a  Certain  capital,  divided  into  shared;  and 

thetraniferof    prayed,  that,  under  the  circumstances  thereinbefore  men- 

SSd!'^,  Aat  tioned,  the  estate  and  assets  of  the  Company  might  be  de- 

oS«  2t«S?on'  ^^""^  liable  to  make  good  to  the  estate  of  the  testator, 

which  ahonid      W.  GlaweSy  the  loss  which  his  estate  had  sustained  by  the 

by  the  directon  fraudulent  sale  of  the  fifty  shares  in  the  said  Company 

w^terbrok      thereinbefore  mentioned,  to  John  Dyer;   and  that  the 

•houid,  as  be-     Company  might  be  decreed  to  make  good  the  same  accord- 

tween  the  Com-    .      ,  "^        ^  - 

May  and  the  iugly,  out  of  the  estate  and  assets  of  the  Company;  and  for 
be  o^uBh^on  ^^^^  purposc,  that  all  proper  and  necessary  directions  might 

•ach  proprietor  fee  ffiven. 
as  to  the  title  "^  S^^^^- 
to  the  shares. 

Tarions  proTi-  By  the  8th  clausc  of  the  deed  constituting  the  Company, 
de^  framti  ^*  ^^  provided,  that  the  chairman  of  the  board  of  di- 
fwthepi^pose   yectors,  and  the  secretary  for  the  time  being,  should  be 

any  fiand  or        the  tWO  officers  tO  SUe  and  be  sued  on  behalf  of  the  Corn- 
improper  trans- 
fer of  shares,       pany. 
which  it  was 
the  duty  of  the 

officer  of  the  The  111 th  clause  was  as  follows :  **  That,  whenever  such 

carried  into  notice  as  hereinafter  is  mentioned,  by  any  executor  or  ad^^ 

proprictOT  of  niinistrator  of  a  deceased  proprietor,  desirous  of  becoming, 

Sm* ™ *^'ih  ^'  ^^^^g  procured  some  person  or  persons  to  become  a 

cfaazacter  of  an 

executor,  deposited  the  same  with  the  secretary,  for  the  purpose  of  his  registering  than  in  C«  namt ; 
the  secretary,  instead  of  so  doins;,  sold  the  shares  to^.,  and  receired  the  pnichase^noney,  and  pro- 
cnrsd  the  erasure  required  by  the  deed  to  be  made  in  the  n^gister  book  of  the  Company,  but  the 
other  rnraiations  required  by  the  deed  to  be  observed  on  a  transfer  of  shares  were  not  complied 
with.  The  secretary  having  absconded,  C.  filed  his  bill  against  the  chairman  and  secretary  for  the 
time  being,  pursuant  to  a  cmnse  in  the  deed,  proyiding  that  those  parties  should  sue  and  be  sued  on 
behalf  of  the  Company,  seeking  compensation  against  the  Company  in  the  nature  of  damages,  in 
respect  of  the  loss  sustained  by  the  Plaintiff,  and  a  declaration  of  the  Court  to  that  effect  Neither 
B,  nor  the  absconding  secretary  were  made  Defendants: — ffdd,  on  demurrer,  filed  by  the  two  De- 
fendants for  want  of  equity  and  want  of  parties,  that  the  demurrer  was  good  for  want  of  equity,  on 
the  ground  that  the  transfer,  not  being  in  accordance  with  the  requisitions  of  the  deed  of  settlement, 
did  not  bind  the  Company. 

SemiU,  that  B.  was  not  a  necessary  party,  the  bUl  not  questioning  his  interest  in  the  shares. 
Leate  was  given  to  the  Plaintifis,  nnder  the  dicumstancei  of  the  case,  to  amend  the  bOl. 
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proprietor  or  proprietors  in  respect  of  all  or  any  of  the  1640. 
shares  held  by  him  or  her  in  the  Company,  in  any  of  those 
capacities,  shall  have  been  left  at  the  principal  place  of 
business  for  the  time  being  of  the  Company,  the  board  of 
directors  shall  proceed  without  delay  to  take  such  notice 
into  consideration;  and  shall,  under  the  hands  of  three  of 
the  directors,  certify  in  writing  to  the  holder  or  holders 
giving  the  notice,  the  approbation  or  disapprobation  by 
the  board,  of  the  proposed  proprietor  or  proprietors,  and 
shall,  if  the  person  or  persons  proposed  in  such  notice  shall 
be  approved  of,  in  the  case  of  a  holder  or  holders  desirous 
of  becoming  a  proprietor  or  proprietors,  on  such  applica- 
tion being  certified,  as  aforesaid,  or  in  case  of  any  holder 
or  holders  having  procured  some  person  or  persons  to  be- 
come a  proprietor  or  proprietors,  forthwith,  on  the  deed  or 
deeds  by  which  the  shares  of  such  holder  or  holders  shall 
have  been  transferred,  being  left  at  the  principal  place 
ot  business  for  the  time  being  of  the  Company,  cause 
his,  her,  or  their  name  or  names  to  be  entered  in  the 
share-r^ister  book  as  the  proprietor  or  proprietors  of  such 
shares,  and  shall  at  the  same  time  cause  such  entry,  era* 
sure,  or  other  alteration,  to  be  made  in  the  share-register 
book  as  the  board  shall  think  fit,  for  the  purpose  of  mak- 
ing it  appear  therein  that  the  last  proprietor  of  such  shares, 
and  all  persons  claiming  under  him  or  her,  except  the 
person  or  persons  procured  to  be  a  proprietor  or  proprie- 
tors in  respect  of  such  shares,  is  or  are  no  longer  entitled 
thereto;  and,  after  such  entry,  erasure,  or  other  alteration 
as  aforesaid  shall  have  been  made  in  the  share-register 
book,  the  board  of  directors  shall  at  any  time,  if  re<iae6ted 
by  snch  holder,  or  by  any  one  or  more  of  such  holders,  de- 
liver or  cause  to  be  delivered  to  the  header  <Nr  holders 
making  such  request,  a  certificate  in  writing  of  such  entry, 
erasure,  or  other  alteration/' 

^  the  113th  clause,  it  was  provided,  that  shares  should 


80  CASES  IN  CHANCERY. 

1849.        be  registered  in  the  name  of  one  proprietor  only,  and  not 
of  joint  proprietors. 

The  165th  clause  was  as  follows:  "  That,  whenever  any 
holder  or  holders  of  any  shares  in  the  Company  shall  have 
procured  some  other  person  or  persons  to  become  a  pro- 
prietor or  proprietors  in  respect  of  all  or  any  of  the^shares 
held  by  him,  her,  or  them,  in  the  Company,  he,  she,  or 
they  shall  give  notice  thereof  in  writing,  at  the  principal 
place  of  business  for  the  time  being  of  the  Company,  and 
shall  describe  in  such  notice  the  name  and  residence  of 
the  proposed  proprietor  or  proprietors,  and  the  distin- 
guishing numbers  of  the  shares  in  respect  of  which  he,  she, 
or  they  shall  have  procured  such  person  or  persons  to  become 
proprietor  or  proprietors.'' 

By  the  I7lst  clause  it  was  provided:  ^'  That,  when  and 
so  often  as  any  person,  not  a  purchaser  from  the  board  of 
directors,  shall  have  been  approved  by  the  board  as  a  fit 
person  to  become  a  proprietor  of  any  shares  in  the  Com- 
pany, and  such  entry,  erasure,  or  other  alteration  in  re- 
spect of  such  shares  shall  have  been  made  by  the  board  in 
the  share  register  book,  as  hereinbefore  required,  the  last 
proprietor  of  such  shares,  and  all  persons  claiming  by, 
from,  or  under  him  or  her,  other  than  the  person  so  ap- 
proved as  a  proprietor,  shall,  from  the  time  when  such 
entry,  erasure,  or  other  alteration  shall  have  been  made, 
have  no  claim  or  demand  whatsoever,  either  at  law  or  in 
equity,  upon  or  against  the  Company,  or  any  of  the  pro- 
prietors thereof  for  the  time  being,  other  than  the  person 
80  approved  as  a  proprietor,  his  or  her  executors  or  ad- 
ministrators, for  or  on  account  of  or  in  anywise  relating 
to  such  share  or  shares,  except  in  respect  of  the  dividends 
or  other  profits  declared  previously  to  the  time  when  such 
entry  or  erasure  or  other  alteration  shall  have  been  made; 
and  the  certificate  of  such  entry,  erasure,  or  alteration,  to 
be  given  by  the  board  of  directors  as  hereinbefore  required, 
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shall  at  all  times  be  evidence  of  such  acquittance  and        1849. 
discharge  in  respect  of  such  shares/' 

By  the  174th  clause  it  was  provided,  ^'  that  every  entry, 
erasure,  or  other  alteration,  which,  upon  the  subscription 
for  or  the  purchase  or  acquisition  of  any  shares  in  the  Com- 
pany, shall  have  been  made  by  the  board  of  directors  in  the 
share  roister  book,  shall,  as  between  the  Company  and  the 
last  proprietor  of  such  shares,  and  all  persons  claiming  by, 
from,  or  under  him  or  her,  be  binding  and  conclusive  upon 
such  last  proprietor,  and  all  persons  claiming  by,  from,  or 
under  him  or  her.  And  he,  she,  or  they  shall  not  be  at  liberty 
to  dispute  or  call  in  question  the  validity  of  such  entry,  era- 
sure, or  other  alteration,  or,  for  the  purpose  of  disputing  or 
calling  in  question  the  validity  of  such  entry,  erasure,  or 
other  alteration,  to  inquire  whether  all  the  rules  and  regu- 
lations hereby  required  to  be  observed  and  attended  to, 
previously  to  the  making  of  such  entry,  erasure,  or  other 
alteration,  had  been  duly  observed  and  attended  to  or  not; 
but  the  last  proprietor  of  such  shares,  or  any  person  or 
persons  claiming  by,  from,  or  under  him  or  her,  may  main- 
tain any  action  or  suit  to  which  he,  she,  or  they  may  be  en- 
titled, against  any  person  or  persons  for  any  act,  neglect,  or 
default,  through  or  by  reason  of  which  such  entry,  erasure, 
or  other  alteration,  may  have  been  improperly  made." 

By  the  176th  clause  it  was  provided,  "that,  previously 
to  the  entry  in  the  share  register  book  of  the  name  of  any 
person  as  a  new  proprietor  of  any  shares  in  the  Company, 
it  shall  not  be  necessary  for  the  board  to  inquire  whether 
such  shares  have  been  effectually  vested  in  such  person  or 
not,  it  being  the  intent  of  these  presents,  that,  if  the  name 
of  any  person  should  have  been  improperly  entered  in  the 
share  register  book  as  a  proprietor  of  any  shares,  such  per- 
son shall,  as  between  him  or  her  and  the  other  proprietors 
for  the  time  being  of  the  Company,  be  a  proprietor  of  the 
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1849.  Company  to  all  purposes  in  respect  of  such  shares;  and  all 
claims  which  the  last  proprietor  of  such  shares,  or  any  per- 
son or  persons  claiming  by,  from,  or  under  him  or  her  may 
have  in  the  same,  shall  be  made  wholly  and  exclusiyely 
upon  and  against  the  new  proprietor  of  such  shares,  or  his 
or  her  executors  or  administrators.'' 

By  the  176th  clause  it  was  provided,  '^that  the  share 
register  book  shall,  as  between  the  Company  and  every 
person  claiming  to  be  a  proprietor  of  the  Company  in  re- 
spect of  any  shares  in  the  Company,  be  conclusive  evidence 
on  behalf  of  the  Company  that  he  or  she  is  a  proprietor  of 
the  Company  in  respect  of  such  shares;  and  in  the  case  of 
every  purchaser  of  shares  in  the  Company,  the  entry  of  his 
or  her  name  in  the  share  register  book  shall  be  conclusive 
evidence,  both  at  law  and  in  equity,  of  his  or  her  right  and 
title  to  the  shares  which  he  or  she  shall  have  purchased.'' 

By  the  178th  clause  it  was  provided,  "  that  every  certi- 
ficate, indorsement,  or  memorandum,  to  be  made  and  de- 
livered by  or  by  direction  of  the  board  to  every  present 
and  future  proprietor  of  shares  in  the  Company,  for  denot- 
ing the  proprietorship  of  such  shares  as  between  the  Com- 
pany and  such  proprietor,  shall  be  conclusive  evidence  on 
the  behalf  of  such  proprietor  that  he  or  she  is  a  proprietor 
of  the  Company  in  respect  of  the  shares  to  which  such  cei^ 
tificate,  indorsement,  or  memorandum  may  relate;  and 
such  certificate,  indorsement,  or  memorandum  shall  con- 
tinue to  be  such  conclusive  evidence,  until  such  entry,  era- 
sure, or  other  alteration  as  hereinbefore  mentioned,  shall 
have  been  made  therein." 

The  bill,  after  setting  forth  the  preceding  clauses,  al- 
leged that  the  Company  had  never  been  incorporated, 
but  had  uniformly  acted  under  the  deed  of  settlement  of 
the  Company,  which  had  been  executed  by  a  large  num- 
ber of  the  proprietors  and  shareholders;  that  W.  ClatveSy 
previously  to  his  death,  became  a  proprietor,  and  his  name 
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was  duly  entered  in  the  share  roister  book  of  the  Com-  ib49. 
pany  as  the  proprietor  of  100  shares,  and  at  his  death  he 
had  in  his  possession  the  certificates  for  those  shares,  duly 
signed  by  three  of  the  directors  of  the  Company;  that  W. 
Clowes  died  on  the  26th  December,  1845,  and  appointed 
tibe  Plaintiffs  his  executors ;  that  John  Conquest  (out  of  the 
jurisdiction  of  the  Court)  was  at  that  time  the  secretary  of 
die  Company;  that,  in  consequence  of  the  provisions  con- 
tained in  the  113th  clause  of  the  deed,  and  the  legal  title 
to  the  said  100  shares  being  vested  in  the  Plaintiffs,  the 
Plaintiff  W.  CUmeSy  in  July,  1847,  by  the  authority  and 
with  the  privity  and  knowledge  of  the  other  Plaintiffs  as 
his  co-executors,  and  in  compliance  with  the  rules  of  the 
Company,  brought  the  certificates  for  the  100  shares  to  the 
office  of  the  Company,  for  the  purpose  of  having  the  shares 
transferred  and  duly  re^stered  in  the  name  of  the  Plain- 
tiff IT.  (72ou^e9,  in  the  register-book  of  the  Company;  and 
accordingly  upon  that  occasion  the  Plaintiff  W.  Clowes 
signed  his  own  name  in  the  transfer  book  of  the  Company 
on  behalf  of  himself  and  the  other  Plaintiffs,  as  executors 
of  the  said  testator,  in  the  column  containing  the  words, 
"  By  whom  Ordered,"'  to  the  transfer  of  the  100  shares  as 
having  been  ordered  by  the  executors  of  the  said  testator, 
and  also  signed  his  own  name,  in  the  column  contain- 
ing the  words,  "  To  whom  Made,"  to  the  transfer  thereof  to 
the  Plaintiff,  W.  Clowes,  and  then  left  the  said  certificates 
with  the  said  J.  Conquest  as  such  secretary,  in  order  that 
the  Plaintiff  W.  Clowes  might  be  registered  in  the  register 
book  of  the  Company  as  the  proprietor  of  such  100  shares, 
which  according  to  the  rules  and  regulations  of  the  Com- 
pany was  necessary  to  be  done  before  the  board  of  di- 
rectors would  suffer  the  shares  to  be  so  registered;  that 
the  Plaintiff  W.  Chwes  afterwards  called  several  times  at 
the  office  of  the  Company  to  inquire  whether  the  shares 
had  been  registered  in  his  name,  and  on  all  such  occasions 
he  was  apprised  by  J,  Conquest  that  the  shares  had  not 
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1849.  been  registered  in  his  W.  Clowes* s  name;  that,  on  the  18th 
of  April,  1848,  in  consequence  of  a  previous  conversation 
between  the  Plaintiff  TT.  Clowes  and  J.  Conquest,  W.  Clowes 
called  at  the  office  of  the  Company  and  informed  J.  Con- 
quest that  the  Plaintiffs  would  take  9Z.  per  share  for  the  LOG 
shares,  and  he  then  for  the  first  time  authorised  the  sale 
of  the  shares  at  that  price;  that,  from  the  18th  of  April  till 
the  25th  of  May,  1 848,  the  Plaintiffs  did  not,  nor  did  any 
or  either  of  them,  receive  any  information  touching  the 
said  shares  or  the  sale  thereof;  but  on  the  latter  day  the 
Plaintiff  W.  Clowes  received  a  message  from  the  Company, 
requiring  his  attendance  at  their  office,  and  he  accord- 
ingly attended  upon  the  Company,  and  was  informed  by 
them  that  J.  Conquest,  on  the  18th  of  May,  1848,  had  ab- 
sconded and  gone  abroad,  and  that,  long  previously  to  his 
absconding,  he  had  sold  50  of  the  said  100  shares  to  J,  Dyer 
(who  at  the  time  of  such  sale  was  an  original  shareholder 
in  the  Company),  at  the  price  or  sum  of  9/.  7«.  6(2.  for  each 
of  the  said  fifty  shares;  and  that  /.  Conquest,  at  or  shortly 
after  the  time  of  such  sale,  had  received  the  whole  of  the 
purchase-money  for  the  fifty  shares  from  J.  Dyer,  and  had 
fraudulently  applied  the  same  to  his  own  absolute  use,  but 
that  he  had  left  the  remaining  50  of  the  said  100  shares  in 
the  drawer  of  his  desk  in  the  said  office,  which  last-men- 
tioned fifty  shares  were  then  and  there  returned  by  a  clerk 
of  the  Company  and  by  the  direction  of  one  of  the  direct- 
ors thereof  to  the  Plaintiff  W.  Clowes ',  that  it  appeared 
from  the  transfer  order-book  of  the  Company,  that  the  fifty 
shares  so  sold  to  J.  Dyer  as  aforesaid,  were  therein  al- 
leged to  have  been  transferred  to  him  on  the  7th  o{  Sep- 
tember, 1847,  and  such  shares  were  in  fact  fraudulently 
sold  in  manner  aforesaid  to  J.  Dyer,  on  or  before  the 
7th  of  September,  1847,  at  the  then  market  price  of 
such  shares;  that,  in  such  transfer  order-book,  the  order 
of  transfer  from  the  Plaintiff  W.  Clowes  to  the  said  J.  Dyer^ 
in  the  column  of  the  said  transfer  order-book  "  By  whom_ 
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Ordered,"  is  not  signed  by  any  one;  but  in  the  column  of 
the  said  transfer  order  book,  ^^  To  whom  Made/'  J,  Dyer  had 
affixed  his  signature;  that  it  further  appeared  from  the 
books  of  the  Company,  and  the  facts  were,  that,  at  a  meet- 
ing of  the  board  of  directors  of  the  Company,  held  on  the 
4th  of  October,  1847,  a  minute  was  made  of  that  date  in 
the  directors'  book,  approving  of  the  transfer  of  the  said 
fifty  shares  so  sold  to  J.  Dyer^  and  the  same  shares  stood 
entered  in  the  share  register  book  of  the  Company  as  the 
property  of  J.  Dyer,  such  entry,  erasure,  or  other  altera- 
tion, as  required  by  the  said  deed  of  settlement,  having 
been  made  in  the  share  register  book  of  the  said  Company, 
by  the  board  of  directors,  in  respect  of  such  fifty  shares, 
upon  their  approval  of  J,  Dyer  as  a  fit  person  to  become 
the  proprietor  thereof,  in  the  month  of  October,  1847,  or 
shortly  afterwards;  that  the  board  of  directors  of  the  Com- 
pany approved  of  the  transfer  of  the  fifty  shares  to  J.  Dyer, 
and  caused  the  minute  of  the  4th  of  October,  1847,  to  be 
entered  in  their  book  as  aforesaid,  without  ever  having 
received  any  notice  in  writing,  or  otherwise,  from  the 
Plaintifi^,  W.  Clowes,  of  his  desire  to  sell  the  said  shares, 
although  by  the  deed  of  settlement  it  was  expressly  pro- 
vided, that  notice  in  writing  should  be  given  to  the  Com- 
pany by  the  proprietor  selling,  of  his  desire  to  selL  The  bill 
charged,  that  the  Defendant  Josiah  John  LunUey,  was  the 
chairman,  and  the  Defendant  William  Heath  the  secretary 
of  the  Company;  and  that,  under  the  settlement  deed,  the 
Plaintiffs  were  entitled  to  sue  the  Company  in  respect  of 
the  matters  thereinbefore  mentioned,  through  the  said  J. 
J.  Luntley  and  W.  Heaih,  as  such  chairman  and  secretary 
respectively  for  the  time  being  of  the  Company. 


1849. 


Statmeni. 


The  two  Defendants  demurred  to  the  biH,  for  want  of 
equity  and  want  of  parties,  viz.  of  J.  Conquest  and  J, 
Dyer,  and  the  several  directors  and  proprietors  and  share- 
holders  of  the   Company.     On  the   13th   of  February, 
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1849.  1849,  Vice-Chancellor  Knight  Bruce  allowed  the  demurrer 
generally,  and  ordered,  that  the  Plaintiffs  should  be  at 
liberty  to  amend,  on  payment  of  20a  costs  to  the  Defend- 
ants, and  that  the  consideration  of  the  costs  of  the  de- 
murrer should  be  reserved  till  the  hearing  of  the  cause. 
Prom  that  order  the  Plaintiffs  appealed. 


Arffvmeni.  Mr.  Bocon  and  Mr.  W.  A.  Collins,  in  support  of  the  appeal, 
contended,  that,  as  the  directors  had  been  guilty  of  great 
neglect  and  want  of  care  with  reference  to  the  transfer  of 
the  fifty  shares  the  subject-matter  of  the  bill,  and  the  Com- 
pany was  represented  by  the  secretary,  the  Company  were 
liable  to  recoup  the  Plaintiffs  the  loss  that  had  been  sus- 
tained by  them;  thatD^er,  the  transferree  of  the  shares,  was 
not  a  necessary  party  to  the  suit,  because,  as  between  him 
and  the  Company,  the  entry  in  the  register  book  was  conclu- 
fiiye  evidence,  and  the  shares  had,  as  regarded  Dyer,  been 
effectually  transferred  to  him;  that  the  demurrer,  though 
in  form  allowed  generally,  was  in  reality  allowed  on  ac- 
count of  the  absence  of  Dyer;  whereas  the  Plaintiffs'  com- 
plaint was  not  against  Dyer,  but  that  the  acts  of  the  di- 
rectors were  unauthorised,  they  having  power  only  to  effect 
a  transfer  in  a  particular  form,  and  after  a  communication 
in  writing  had  been  made  to  them  by  the  owner  of  shares, 
and  that  the  Plaintiffs  had  a  right  of  election,  and  had  by 
their  bill  elected  to  take  and  accept  the  purchase-money 
paid  for  the  shares  to  the  secretary  of  the  Company. 

The  cases  cited  in  support  of  the  appeal  were,  Harrison 
V.  Pry8e(a),  Ashby  v.  BlackweU  (b),  Davis  v.  Bamk  of  Eng- 
land{c),  HUdyard  v.  SotUh  Sea  Company  (d),  and  Stone  v. 
Marsh(e)* 

(a)  Barnard.  324.  (c)  2  Bing.  393. 

(b)  2  Eden,  299;  S.  C,  Ambl.  (d)  2  P.  Wma.  76. 
603.                                                         (e)  6  B.  4p  C.  551. 
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Mr.  BusseU  and  Mr.  Miller,  contrit,  contended,  that,  with  1849. 
reference  to  the  Plaintiffs,  the  case  remained,  as  to  the  fifty 
shares  which  had  been  transferred,  the  same  as  it  was  pre- 
viously to  the  transfer;  that  the  erasure  might  have  arisen 
from  the  fault  of  the  agent,  who  acted  as  much  for  the 
Plaintiffs  as  for  the  Company;  that  the  Plaintiffs'  remedy 
was  against  Dyer  or  Oonquesiy  who  ought  to  have  been 
parties  to  the  suit 

[The  LoBB  Chanoellok. — ^The  Plaintiffs  treat  Dyer  as 
quite  out  of  the  field,  and  as  having  a  title  under  the  deed 
against  the  Plaintiffs ;  the  Plaintiffs  say  they  were  partners 
in  the  adventure,  and  the  Defendants  excluded  them.] 

The  8th  clause  of  the  deed  did  not  apply  to  a  case  like 
the  present,  the  Plaintiffs  being  the  representatives  of  a 
late  partner,  and  therefore  in  the  situation  of  a  member 
of  the  partnership;  that  the  present  case  was  one  of  pure 
partnership,  to  which  the  cases  that  had  been  cited  on 
the  other  side  did  not  apply;  and  that  the  circumstances 
stated  by  the  bill  did  not  prove  the  case  to  be  one  of  da- 
mages sustained  by  the  Plaintiffs,  there  being  no  allega- 
tion therein  that  the  Plaintiffs  had  ever  made  any  appli- 
cation to  the  directors  to  have  the  fifty  shares  transferred 
into  W.  Clowes' 8  name. 

Seddon  v.  Cormdl(a)f  Coles  v.  Bank  of  Englcmd(b\  and 
Vandaleibr  v.  Blagrave(c)y  were  cited  on  behalf  of  the  Re- 
spondents. 

Mr.  Bacon  was  heard  in  reply. 


The  LoBD  Chancbllob,  after  stating  the  prayer  of  the     judgmeiu. 
bill,  delivered  his  judgment  as  follows: — Now,  in  short, 

(a)  10  Sim.  68.  {b)  10  A.  &  E.  437.  (c)  6  Beav.  566. 
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J%dffmml, 


the  prayer  is  for  compensation  in  damages  for  a  loss,  or  sup- 
posed loss,  which  has  been  sustained;  which  assumes,  there- 
fore, that  a  loss  has  been  sustained  through  the  fault  of  the 
Company,  and  the  bill  prays  that  they  may  be  made  liable, 
and  that  the  loss  may  be  made  good;  not  by  considering 
the  shares  still  remaining  as  the  property  of  the  Plaintiffs, 
but  assuming  that,  having  been  the  property  of  the  Plain- 
tiffs, they  haye  been  validly  transferred  to  another  person. 
The  bill  for  that  purpose  states  the  articles,  the  deed  of 
settlement  by  which  the  interests  of  the  partners  were 
regulated  as  between  themselves,  and  who  were  to  share 
the  profits  and  become  entitled  to  the  different  propor- 
tions for  which  they  were  subscribers.  And  one  of  the 
most  important  of  the  articles  is  the  174th.  [Here  his 
Lordship  read  the  174th  clause.]  Now,  that  gives  vali- 
dity, or  is  supposed  to  give  validity,  to  transactions,  pro- 
vided they  are  done  under  the  circumstances  specified  by 
the  deed.  The  deed  provides  a  certain  mode  by  which 
the  transfer  of  shares  may  be  made;  amongst  others  is 
one,  which  has  not  been  observed,  and  which  probably 
gave  rise  to  the  loss  which  has  been  sustained  in  the  pre- 
sent case';  namely,  that  there  should  be  a  document  con- 
taining, in  one  column,  the  name  of  the  specific  transferror, 
and,  in  the  other  column,  the  proposed  transferree  of  the 
shares.  It  is  obvious,  that,  if  that  were  attended  to,  the 
transferree  would  have  seen  who  the  transferrors  were;  and, 
at  all  events,  on  the  face  of  it,  it  would  appear  to  be  a  re- 
gular transaction.  In  this  case  that  was  entirely  omitted; 
and  that  must  be  matter  which  must  come  to  the  know- 
ledge of  the  transferree,  because  he  signed  that  very  paper: 
and  if  he  had  tried  to  inform  himself,  by  looking  at  the 
column  under  his  eye,  who  the  transferror  was,  and  if  he 
had  taken  the  trouble  of  informing  himself  of  the  provi- 
sions of  the  deed  under  which  he  was  to  have  title,  he 
must  have  seen  that  there  was  an  irregularity  in  the 
practice,  in  not  having  the  name  of  the  transferror;  that 
part  of.  the  transaction  may  be  considered  as  brought 
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home  to  the  party  taking  the  benefit  of  the  transfer. 
There  were  yarious  other  proyisions,  all  introduced  into 
the  deed  for  the  purpose  of  preyenting  any  fraud  or  any 
improper  transfer  of  the  shares,  which  made  it  more  con- 
clufliyely  the  duty  of  the  officer  of  the  Company  to  see 
that  all  those  proyisions  were  carried  into  effect.  Now, 
many  of  them  were  not  carried  into  effect;  and  the  result 
was,  that  it  appears  that  the  party  who  at  that  time  was 
the  secretary  of  the  Company,  procured  this  transfer  from 
the  directors,  who,  without  seeing  whether  the  forms  had 
been  properly  adhered  to  or  not,  placed  implicit  faith  in 
their  officer,  and  signed  any  paper  that  was  put  before 
them ;  if  the  directors  had  taken  the  trouble  to  do  what  the 
deed  makes  it  their  duty  to  do,  and  to  see  that  all  the  do- 
cuments were  correct  which  authorised  the  party  to  make 
the  transfer,  this  fraud  could  not  haye  been  practised 
Howeyer,  it  was  practised;  the  officer  of  the  Company  pro- 
cured the  transfer  to  be  made,  and  also  the  entry  to  be 
made  in  the  book  of  registry ;  the  result  of  which  was,  that 
anothtf  person,  Mr.  Dyer,  became  the  apparent  transferree 
of  the  fifty  shares. 


1849. 


J%AtWyUUm 


Now,  there  are  two  questions  which  may  arise:  first  of 
all,  whether  the  remedy  does  or  does  not  exist  as  against 
this  transferree?  Secondly,  whether  the  officers  of  the 
Company,  who  were  the  immediate  actors,  though  not 
consciously  or  knowingly,  but  who  were  the  instruments 
of  the  fraud,  by  not  taking  care  to  follow  the  proyisions 
of  the  deed,  are  the  persons  liable?  But  the  present  ques- 
tion is,  whether  on  this  bill  it  appears  that  the  Company 
are  liable  for  the  shares  in  the  form  in  which  the  bill  seeks 
to  make  them  liable.  The  bill,  of  course,  assumes  that 
there  is  no  remedy  against  the  transferree  of  the  shares; 
the  foundation  of  the  Plaintiffs'  claim  assumes,  therefore, 
that  the  purchaser,  the  transferree,  has  a  clear  title  to  the 
shares;  it  assumes  that  there  is  no  remedy  against  the 
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JitdffmtnL 


officers  of  the  Company;  and  that,  therefore,  the  only  re- 
medy is  against  the  Company  itself. 

Now,  in  the  first  place,  the  part  to  which  all  the  provi* 
sions  have  reference,  the  authority  to  which  these  provi- 
sions in  the  other  parts  of  the  deed  have  reference,  is  the 
mode  prescribed  by  the  deed  in  which  the  transfers  shall 
be  made;  and  those  transfers  are  to  be  made  only  in  a 
certain  form,  and  after  certain  precautions  have  been 
taken.  In  the  present  case  the  deed  states,  that  those 
forms  were  not  observed,  and  that  those  precautions  were 
not  taken.  Whether  that  is  to  be  considered  as  a  transac- 
tion which  would  bind  the  Company  by  the  act  of  one  of 
the  partners,  a  director,  not  authorised  to  do  what  he  did, 
but  authorised  only  to  bind  the  Company  if  he  adopted  a 
certain  course  of  proceeding,  and  followed  certain  rules, 
is  a  matter  which  may  be  for  the  consideration  of  the 
Plaintiffs;  but  this  is  a  case  on  the  part  of  one  shareholder, 
on  behalf  of  himself  and  others  jointly  interested  with 
him,  not  claiming  to  have  his  shares  restored  to  him,  but 
for  damages.  Now,  damages  imply  a  wrongful  act.  What 
has  the  Company  done?  The  Company  has  done  nothing; 
their  officers  have  misconducted  themselves,  according  to 
the  statement  in  the  bill,  and  they  have  done  that  which 
they  were  not  authorised  to  do;  but  the  partners  of  the 
Company  cannot  bind  the  Company  by  an  unauthorised 
act;  if  it  is  within  the  scope  of  their  business,  they  may 
bind  themselves  as  regards  the  public ;  but  if  it  is  not 
within  the  scope  of  their  business,  then  as  between  them- 
selves, who  are  all  parties  to  the  same  deed,  it  is  clear 
that  one  partner  cannot  bind  another  by  an  act  not  author- 
ised by  the  contract  between  them.  If  so,  it  is  impos- 
sible to  maintain  this  bill  on  the  general  equity;  it  must 
be  shown  clearly  that  the  directors,  those  who  did  this 
act,  did  it  under  certain  rules  which  bound  the  Company; 
but  as  it  stands,  there  is  an  absence  of  statement  to  bring 
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my  mind  to  the  conclusion  that  that  case  is  made  out; 
hut  if  that  were  so,  if  the  party  has  lost  his  property, 
and  lost  his  property  by  the  negligence  of  the  Company, 
supposing  the  Company  to  be  the  actors,  what  is  the  effect, 
according  to  the  cases  cited?  Not  that  they  have  done  an 
act  which  they  had  no  authority  to  do.  Now,  in  the  case  of 
AdJby  T.  BladcweU(a)y  the  Company  were  considered  as  lia- 
ble,— ^they,  and  not  their  ofScer, — ^they  being  the  parties 
to  make  the  transfer. 


JudgmaiL 


I  haye  looked  through  the  bill  since  the  case  was  argued, 
to  see  whether  there  was  a  statement  that  this  was  the 
act  of  the  Company;  it  is  distinctly  stated  not  to  be  the 
act  of  the  Company,  but  it  is  stated  to  be  an  unauthorised 
act  of  the  agent  of  the  Company.  Now,  the  moment  it  is 
said  to  be  an  unauthorised  act  of  the  officer,  and  not  of 
the  Company,  the  authority  must  be  admitted  to  preyaiL 
What  was  the  remedy  in  Aahby  v.  BlachwM  t  Because  the 
Company  there  had  done  an  unauthorised  act,  it  was  con- 
sidered by  the  Court,  that  the  thing  itself  was  not  done, 
and  the  Court  restored  the  party  to  the  property  which 
apparently  for  the  time  had  been  improperly  taken  from 
him.  That  is  not  the  object  of  the  present  bill  Its  ob- 
ject is,  assuming  that  the  transaction  is  yalid,  to  ask  that 
the  Company  may  pay  compensation  in  damages.  No  case 
has  been  cited  in  which  that  has  been  done,  or  attempted 
to  be  done;  and  without  at  all  saying,  that  the  Plaintiffs 
are  without  remedy,  or  means  by  which  they  may  be  re- 
stored to  the  property  which  has  been  fraudulently  taken 
firom  them,  I  am  clearly  of  opinion  that  this  bill  does  not 
state  such  a  case,  as  entitles  the  Plaintiffs  to  the  relief 
sought  by  it ;  and  therefore,  on  the  general  equity  the  de- 
murrer is  good. 

I  need  not  take  any  notice  of  the  other  question,  as 
to  the  want  of  parties,  because  in  this  yiew  it  becomes 


(a)  2  Eden,  299;  S.  C,  Amb.  603. 
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immaterial;  but  I  cannot  help  observing,  that,  according 
to  the  cases  cited,  Mr.  Dyer  is  not  in  the  situation  of  being 
a  necessary  partj.  If  the  bill  had  questioned  Dyer's  in- 
terest in  the  purchase,  he  would  be  a  necessary  party;  but 
according  to  the  allegations  contained  in  the  bill,  if  there 
be  any  equity,  it  is  against  the  Company  for  damages,  on 
the  ground  of  Mr.  Dyer  being  entitled;  and  therefore,  if 
the  case  turned  on  the  question  of  parties,  I  should  have 
been  of  opinion  that  Mr.  Dyer  was  not  a  necessary  party; 
but  it  is  perfectly  clear,  that,  upon  the  case  as  it  stands  on 
the  bill,  there  is  not  equity  to  support  it. 


Now  the  order  of  the  Vtce-Chancelhr  gives  leave  to 
amend;  that  is  not  very  usual  where  the  demurrer  is  al- 
lowed for  want  of  equity;  at  the  same  time,  the  Plaintiffs 
have  obtained  a  benefit  by  the  order,  which  I  do  not  feel 
disposed  to  take  from  them,  particularly  when  I  see  the 
possibility,  at  least,  of  the  case  being  so  altered  by  amend- 
ment, as  to  raise  a  grave  question,  how  far  they  may  not  be 
entitled  to  some  relief  The  order  below  will  be  affirmed, 
with  costs. 


1850. 
Fd.-Uh<Beth. 


THE  GRAND  JUNCTION  CANAL  COMPANY 


V.  DIMES. 

An  incorporated  X  HIS  was  an  application  on  behalf  of  the  Defendant 
pMyfiledTa bill  DimeSy  and  it  was  heard  by  the  Lord  Chancellor,  assisted 
^fZ^!:^  by  the  Master  of  the  RoUs. 

obtained  an  in- 

him  to  Rstiain  Under  an  order  of  the  Vice-Chancellor  of  England,  of  the 
Jj^^n^^  10th  of  December,  1849,  Dimes  had  been  committed  to 

certain  land  to 

which  he  had  established  his  right  at  law.  A  motion  to  dissolve  the  injunction  was  afterwards  re- 
fiised  by  the  Lord  Chancdlcr.  At  the  hearing  of  the  cause  the  injunction  was  made  perpetual,  and 
a  decree  was  made  in  fiivour  of  the  Plaintiffii,  which  decree  was  afterwards  affirmed  by  the  Lord 
Chancdhr,  on  appeal.  The  Defendant  was  committed  for  a  breach  of  the  injunction.  An  application 
to  discharge  the  order  for  committal,  and  the  decree  on  the  re-hearing,  and  to  take  the  bill  off  the 
file,  on  the  ground  that  the  Lord  Chancdhr  was  a  shareholder  in  the  Company,  was  refused,  with 
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the  Queen's  Priflon  for  breach  of  an  injunction;  and  this 
was  a  motion  on  his  behalf  that  that  order  might  be  dis* 
charged  or  varied,  and  also  that  a  notice  of  motion  dated 
the  24th  of  February,  1849,  and  still  pending,  might  be 
finally  disposed  of,  and  an  order  made  pursuant  to  the 
terms  thereof;  or  that  an  order  of  the  Vice-Chancellor  of 
England^  of  the  2nd  of  June,  1849,  refusing  a  motion  then 
made  by  Dimes,  might  be  discharged;  or  that  the  bill  in 
this  cause  might  be  taken  off  the  file,  with  costs  to  be 
paid  by  the  Company;  or  that  all  further  proceedings 
might  be  stayed. 


1850. 


ataUmenL 


The  bill  was  filed  in  June,  1838,  under  the  following 
circumstances.  The  Company  were  incorporated  by  an 
Act  33  Geo.  Ill,  c.  Ixxx,  by  which  they  were  empowered 
to  purchase  lands  for  the  purposes  of  their  canal.  By  a 
deed  poll,  dated  in  March,  1797,  and  made  in  the  form 
prescribed  by  the  Act,  they  took  a  conveyance  from  Joseph 
Skidmore  of  certain  pieces  of  copyhold  land,  held  of  the 
manor  of  Rickmaneworth  in  Hertfordshire^  of  which  8kidr 
more  was  the  copyhold  tenant,  and  for  which  they  paid 
him  3082.  10& ;  and  they  afterwards  carried  the  canal  and 
the  towing-path  across  part  of  those  lands.  No  surrender 
was  made  upon  that  occasion,  nor  was  any  agreement 
come  to  with  the  lord  of  the  manor  respecting  the  pur- 
chase of  any  of  his  rights:  but  the  Company  took  a  bond 
of  indemnity  from  Skidmore  against  all  rents  and  services 
which  might  be  claimed  by  the  lord. 


In  1831  the  Defendant  Dimes  purchased  the  manor  of 
Ridsmansworth,  and  in  1835  J.  Skidmore  died,  leaving 
Thomas  EmmoU  Skidmore  his  heir,  according  to  the  cus- 
tom. Some  communications  took  place  between  Dimes 
and  the  Company,  who  claimed  to  be  entitled  to  the  land 
absolutely.  Dimss  then  issued  proclamations  according  to 
the  custom,  and  after  due  proclamations  had  been  made, 
insisted  upon  his  right  to  take  possession  of  the  land;  and, 
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in  1836,  he  brought  an  action  of  ejectment  against  the 
Company,  which  was  ultimately,  in  1838,  decided  in  his 
favour.  The  Company,  however,  insisted  that  they  were 
not  bound  to  purchase  the  interest  of  the  lord;  and  that, 
though  DimeSy  as  lord  of  the  manor,  was  entitled  to  have 
a  tenant  on  the  court  rolls  in  respect  of  these  lands,  the 
Company  could  require  Dimes  to  admit  the  heir  of  the 
last  tenant,  or  some  other  persons  on  their  behalf;  and  they 
accordingly  applied  to  him  to  admit  a  trustee  for  them  (a), 
upon  payment  of  the  usual  fees  and  fines;  and  upon 
Dimes*  refusal  they  filed  this  bill,  praying  that  he  might 
be  decreed  to  admit  the  Plaintiffs,  or  T.  K  Skidmore^  or 
such  other  person  as  they  should  appoint,  to  the  copy- 
holds; and  also  submitting  to  purchase,  if  necessary,  the 
interest  of  the  Defendant  as  lord  of  the  manor;  and  also 
praying  an  injunction  to  restrain  the  Defendant  from  ob- 
structing the  passage  of  boats  along  the  canal  or  injuring 
the  navigation  thereof  An  ex  parte  injunction  was 
granted  by  the  Vice-Chancellor  of  Eng^nd^  immediately 
afterward,  and  was  continued  to  the  hearing,  by  an  order 
of  the  26th  of  July,  1838.  A  motion,  by  way  of  appeal  to 
the  Lord  Ohamcettor^  to  dissolve  the  injunction,  was  heard 
on  the  15th  of  December,  1838,  and  was  refused;  but  the 


(a)  The  allegation  in  the  bill 
was,  that,  although  Dimu  might 
be  legally  entitled  to  recover  the 
said  copyhold  premises,  the  Plain- 
tiff were  entitled  to  have  T,  E, 
Shidmare  admitted  in  trust  for 
them;  and  that  they  had  applied 
to  Dimes  to  admit  him,  offering  to 
pay  all  usual  fees  and  fines,  but 
that  Dimes  refused. 

In  the  affidavit  sworn  on  behalf 
of  the  Company  in  support  of  the 
application  for  the  injunction,  it 
was  stated  that  they  had  applied 
to  Dimes  to  admit  their  trustee 
[  T.  E,  Skidmore  not  being  named] ; 
and,  afterwards,  that  T.  E,  Skid- 


more  was  an  infant  when  the  pro- 
clamations were  made.  But  from 
the  affidavit  of  Dimes  in  oppo- 
sition, it  appeared,  that,  during 
the  month  of  June,  several  com- 
munications took  place  between 
him  and  the  Company,  and  that 
the  Company  were  then  desirous 
of  having  another  person  admit- 
ted as  their  trustee.  After  the 
injunction  was  granted,  they  ap- 
plied to  Dimes  to  admit  T.  E, 
Skidmore,  This  incorrect  alle- 
gation was  one  of  the  grounds  on 
which  the  Defendant  insisted  that 
the  ear  parte  injunction  ought  to 
be  dissolved. 


Dims. 
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order  of  the  Vice-ChanceUor  was  varied  with  regard  to        isuo. 
one  i>art,  which  directed  a  sum  of  money  to  be  paid  into     tm  Oraitd 
Court  by  the  Company.     A  writ  of  injunction  was  issued     ;J'"'"'J* 
on  the  6th  of  July,  1839,  and,  upon  the  hearing  of  the  «. 

cause,  in  1846,  the  injunction  was  made  perpetual,  and  a 
decree  was  made  in  accordance  with  the  prayer  of  the  bilL 
The  case  is  reported  in  15  Sim.  402.  The  Defendant  ap- 
pealed to  the  Lord  Chancellor,  but  the  judgment  was  af- 
firmed in  January,  1848.  An  action  of  trespass  for  mesne 
profits  was  afterwards  brought  by  Dimes  against  the  Com- 
pany, in  1840,  which  was  ultimately  decided  in  his  favour: 
9  Q.  R  Rep.  469  (a).  The  general  result,  therefore,  of  the 
litigation  between  the  parties  was,  that  the  Company 
[their  bill  containing  such  allegations  as  have  been  men- 
tioned] had  been  successful  in  equity,  but  Dimes  had  been 
successful  at  law. 

After  the  decision  of  the  Lord  Chancdlor,  and  while  a 
petition  of  appeal  to  the  House  of  Lords  was  in  prepara- 
tion, Dimes  discovered  that  the  Lord  Ghancdlor  was  a 
shareholder  in  the  Grand  Junction  Canal  Company,  His 
Lordship  was,  in  fact,  the  holder  of  seventeen  shares  in  his 
own  right,  and  of  seventy-five  other  shares  in  a  fiduciary 
character;  and  he  had  also  an  interest  in  some  of  the 
latter  shares.  In  consequence  of  these  circumstances,  and 
on  the  16th  of  February,  1849,  Dimes  presented  a  pe- 
tition to  the  Queen,  praying  that  her  Majesty  would  cause 
such  directions  to  be  given  for  the  hearing  and  determina- 
tion, in  the  Court  of  Chancery,  of  the  Defendant's  petition 
of  rehearing  and  appeal,  and,  so  far  as  might  be  necessary, 
of  that  petition,  as  her  Majesty  should  be  advised  were  in 

(a)  The  case  waa  heard  in  the  the  Judges  present,  stated,  that 

first  iastaxice  before  the  Court  of  he  was  a  shareholder  in  the  Oom- 

Queen's  Bench,  which  decided  in  pany,  and,  upon  that  ground,  the 

favour  of  the  Company.    It  then  case  was  postponed  till  the  next 

came  before  the  Exchequer  Cham-  sitting,  when  Mr.  Baron  Alderson 

ber,  on  a  writ  of  error;  but  Mr.  did  not  attend. 
Baron  Aldersanj  who  was  one  of 
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accordance  with  right  and  justice  towards  the  Defendant 
and  the  other  partie& 

After  some  communications  between  Mr.  Dimes  and  the 
Lord  Chcmcellor's  Secretary,  this  petition  was  not  pro- 
ceeded with;  but  DimeSy  on  the  24th  of  February,  gaye 
notice  of  a  motion  that  the  order  made  by  the  Lord  Chan 
cdlor,  on  the  hearing  of  the  appeal  in  January,  1848,  might 
be  discharged,  and  that  the  petition  of  appeal  might  be 
amended  in  the  manner  mentioned  in  the  petition,  by  add- 
ing parties;  and  that  proper  directions  might  be  given  by 
the  Court,  by  the  issuing  a  commission,  or  otherwise,  as 
might  be  necessary,  for  the  hearing  and  determination  of 
the  said  petition  of  appeal  before  the  Mctster  of  the  iZoJb, 
assisted  by  two  Judges  of  the  Courts  of  common  law.  This 
motion  was  heard  before  the  Master  oftheRoUs,  at  the  re- 
quest of  the  Lord  Chancdlor,  in  May,  1849,  when  his  Lord- 
ship stated  that  he  should  advise  the  Lord  Chancellor  that 
the  motion  ought  to  be  refiised,  with  costs  (a).  No  order 
was,  however,  drawn  up  upon  it;  and  this  was  the  motion 
which  the  present  application  asked  to  have  now  finally 
disposed  of  Immediately  before  the  commencement  of 
the  ailment  on  the  present  application,  the  Lord  Chan- 
cdlor  directed  an  order  to  be  drawn  up  in  accordance  with 
the  view  of  the  Master  of  the  BoUs,  suspending,  however, 
that  part  of  the  order  which  interfered  with  the  present 
notice  of  motion. 


In  order  to  raise  the  question  as  to  the  propriety  and 
validity  of  these  different  orders,  the  Defendant  had  given 
to  the  Company  notice  not  to  trespass;  and  in  June,  1849, 
he  commenced  an  action  of  trespass  against  them.  The 
Company  thereupon  moved  before  the  Vice-Chancelior,  to 
commit  the  Defendant  for  a  breach  of  the  injunction,  or, 
in  the  alternative,  for  an  injunction  to  restrain  him  from 


(a)  12  Beav. 
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proceeding  with  the  action.  A  cross  motion  was  also 
made  on  behalf  of  the  Defendant,  that  the  bill  might  be 
ULken  off  the  file  for  irregularity.  The  Vice-Chancellor 
considered  that  no  breach  of  the  injunction  had  then  been 
committed,  and  therefore  made  no  order  for  committing 
Dimes:  and  at  the  same  time  his  Honor  refused  the  cross 
motion  of  the  Defendant  This  was  the  order  of  2nd  June, 
1849,  which  the  present  application  sought  to  discharge. 

In  November,  1849,  Dimes  placed  a  chain  across  the 
canal,  so  as  to  impede  the  navigation;  and  a  motion  be- 
ing consequently  made  by  the  Company,  before  the  Vice- 
Chancdlar,  on  the  10th  of  December,  1849,  for  the  com- 
mittal of  the  Defendant,  his  Honor  made  an  order  accord- 
ingly; and  this  was  the  order  which  the  Defendant  now 
sought  to  discharge. 

On  the  11th  of  January,  1850,  the  Defendant  was  ar-. 
rested,  and  handed  over  to  the  keeper  of  the  Queen's  Pri- 
son. On  the  14th  of  January,  an  application  was  made 
to  the  Queen's  Bench  for  a  habeas  corpiLS  (a)y  and  a  writ 
was  issued  accordingly.  The  keeper  of  the  Queen's  Prison 
made  a  return,  stating  that  the  Defendant  was  detained  by 
virtue  of  a  writ  founded  on  an  order  of  the  Vice-Chancd- 
lor;  so  that  the  real  question,  whether  the  order  of  the 
Lord  Chancellor  was  or  was  not  valid,  was  prevented  from 
being  raised;  and  the  Court  thereupon  held,  that  no 
ground  was  shewn  why  the  Defendant  was  entitled  to  be 
discharged. 


1850. 

Thv  Geahd 
juvotiok 
Gaval  Co. 

Dims. 

SMLemaU, 


Mr.  Daniel  and  Mr.  Smythies,  in  support  of  the  motion      Aryvment 
The  principle  upon  which  this  application  is  founded, 
is,  that  an  undisclosed. pecuniary  interest  in  the  subject- 
matter  of  any  litigation  creates  a  personal  incapacity  in  a 

(a)  Mi.JuBticeWtffhtman stated,      no  part  in  the  case,  and  was  con- 
that  he  was  a  shareholder  in  the      sidered  as  virtually  absent  from 
Company,  and  he  therefore  took      the  Court. 
Vol.  IL  H  L.  G 
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1850.  Judge  to  determine  any  question  relating  to  such  litigatioa 
Any  proceeding  in  such  a  case  is  coram  non  jttdice,  and 
any  order  or  judicial  act  of  a  Judge,  so  interested,  in  inm^ 
tmn,  is  void. 

Arfftmmi,  This  rule  is  established,  as  much  for  the  protection  and 
satisfaction  of  the  Judge,  as  it  is  for  the  sake  of  the  suitor. 
In  RoUe's  Abr.,  tit.  "Judges,''  (A.),  pi.  11,  it  is  stated: 
"  Si  le  Seignieur  Chancellar  fait  im  decree  enter  2  estran- 
gers  en  wn,  choee  que  conceme  luy  meeme  en  interest,  et 
pwr  Iwjf  mesfne,  ceo  eat  void  pur  ceo  que  il  ne  poet  eetre 
un  Judge  en  eon  cauee  demesne"  That  resolution  is 
founded  on  Lord  Derby's  case  (a),  and  the  case  of  The 
Chancellor  of  OxfordQ)).  The  case  referred  to  in  Bolle 
is  an  authority  that  the  order  is  void  where  the  Judge  de- 
cides in  his  own  favour.  In  the  case  of  QreaJt  Charte  t. 
Kemiington  (c),  the  Court  held,  that  a  magistrate  could  not 
make  an  order  for  the  removal  of  a  pauper  from  a  parish 
in  which  he  had  property,  because  he  had  a  pecuniary  in- 
terest in  the  question,  from  his  liability  to  contribute  to 
the  support  of  the  paupers.  That  decision  was  given  after 
a  contrary  practice  had  prevailed  for  eighty  years;  and  the 
16  Geo.  II,  a  18,  was  passed,  to  confer  that  power  upon 
magistrates  which  the  application  of  the  ordinary  principle 
deprived  them  of.  In  an  Anonymous  case  (d),  "  the  Mayor 
of  Hereford  was  laid  by  the  heels  for  sitting  in  judgment 
in  a  cause  where  he  himself  was  lessor  of  the  Plaintiff  in 
ejectment,  though  he  by  the  Charter  was  sole  Judge  of 
the  Court:"  Brookes  v.  Ths  Earl  ofRivers{e),  The  King  v. 
The  Inhabitants  of  Yarpoleif),  The  Queen  v.  The  Commis- 
sioners for  Paving  dfcc.  the  Town  of  CheUenham(g).  In 
The  Queen  v.  The  Justices  of  Hertfordshire(h\  it  was  held, 
that,  if  any  one  of  the  magistrates,  hearing  a  case  at  Sea- 


(a)  la  Rep.  114L 

(b)  Bl.  Com.  Vol.  3,  p.  299,  n.; 
JS.  C.y  Year  Book,  M.,  6  Hen.  VI,  20. 

(e)  2  Str.  1173. 
(d)  1  Salk.  396. 


(e)  Hardres,  003. 
(/)  4  T.  R.  71. 
(g)  1  Q.  B.  Rep.  467. 
(A)  6  Q.  B.  Rep.  763. 
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Kona,  be  intereBted  in  die  result,  tbe  Oonrt  is  improperly  i80O. 
constituted,  aond  an  order  made  in  the  case  will  be  quashed 
on  eertiorari  It  vas  no  answer  to  the  objection,  that 
there  was  a  majority  in  fieiyour  of  the  decision,  without 
reckoning  the  vote  of  the  interested  party,  or  that  the  in- 
terested party  withdrew  before  the  decision,  if  he  appeared 
to  hare  joined  in  discussing  the  matter  with  the  other 
magistrate& 

Hie  same  principle  is  recognised  by  the  legislature  in 
the  Lands  Clauses  Consolidation  Act  (a),  where  a  sheriff, 
who  is  interested  in  the  subject  of  the  dispute,  is  dis- 
qualified Irom  presiding  over  an  inquisition  to  ascertain 
the  value  of  the  lands. 

Suppose  a  Recorder  of  a  municipal  town,  or  a  Stipendiary 
Magistrate,  or  a  Judge  of  a  County  Court,  decided  a  case 
where  the  dispute  was  between  some  individual  and  a  Joint- 
stock  Company,  and  it  was  afterwards  discovered  that  the 
Judge  was  a  member  of  the  Company,  would  the  prin- 
ciple of  the  Courts,  or  would  public  feeling,  allow  a  party 
so  interested  to  act  as  judge  in  his  own  cause?  In  Esdaile 
V.  Lund  (&),  a  shareholder  in  a  Bank  was  considered  as  an 
unfit  person  to  be  a  juryman  upon  a  trial  in  which  the 
interests  of  the  Bank  were  concerned:  The  Queen  v.  The 
Inhabitanta  of  Upton  St  Leonards  (c).  In  Lord  Moetyn  v. 
Spencer  ((2),  depositions  were  suppressed  after  publication, 
on  the  ground  that  one  of  the  Commissioners  was  an  agent 
of  the  Plaintiff;  and  that,  although  the  witnesses  were  dead, 
and  the  evidence  could  not  be  replaced.  No  case  could 
shew  more  forcibly  the  stem  and  inflexible  principle  of 
this  Court  In  this  case  the  Lord  Chamcdlor  could  not 
have  acted  as  a  juryman,  nor,  until  Lord  Denman's  Act  (e), 
could  he  have  been  a  competent  witnesa  But  when  the  trial 

(a)  8  Vict  c.  18,  8. 39.  {d)  6  Beay.  135. 

{b)  12  M.  &  W.  734.  (tf)  6  A  7  Viot.  c  85. 

(<?)  10  Q.  B.  Rep.  827. 

H2 
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1850.  at  law  is  over,  and  the  Defendant  has  a  verdict,  the  Lord 
Chancdlor  acts  as  a  Judge  in  the  case,  and  restrains  the 
Defendant  from  having  the  benefit  of  his  legal  rights  (a). 

The  Master  of  the  Rolls  in  his  judgment  stated,  that  the 
only  ground  of  the  application  before  him,  was  the  fact 
that  the  Lord  Cha/nceUor  was  interested  in  the  subject- 
matter  of  the  suit.  The  law  of  England  is  a  law  of  jealousy. 
In  manyrelative  positions,  a  disability  to  oontractis  created, 
not  on  the  ground  of  impropriety  of  conduct,  but  merely  in 
consequence  of  that  relation:  Rothschild  v.  Brookman  (b). 
The  positions  of  guardian  and  ward,  of  trustee  and  cestui 
que  trusty  are  subject  to  the  same  rule.  But  the  Master  of 
the  Rolls  observed:  "He  has  a  strange  notion  of  things^ 
who  supposes  such  an  interest  to  be  capable  of  producing 
any  bias  in  the  mind  of  a  judge  administering  justice  in 
public,  and  subject  to  appeal,  in  a  matter  having  no  direct 
or  special  relation  to  the  value  of  such  sharea"  The  order 
in  the  present  case  has  a  direct  effect  upon  the  value  of 
the  shares:  but  even  with  that  qualification,  the  old  autho- 
rities are  opposed  to  this  doctrine.  A  noble  mind  may 
wish  to  reject  the  probability  of  such  influence;  but  the 
law  respects  the  infirmity  of  human  nature,  and  guards 
against  it,  both  for  the  judge,  and  for  the  suitor.  The 
objection  is  no  doubt  technical  in  form ;  but  it  involves  a 
fundamental  principle  for  securing  the  administration  of 
justice. 

(a)  In  Kent*8  Commentaries  on  dom  of  opinion  led  Lord  Chief  Jus- 
American  Law,  Vol.  1,  p.  420,  is  the  tice  ffohart,  in  Da^f  v.  Savadffe, 
following  passage: — "We  cannot  (Hob.  87),  to  insist,  that  an  Act 
but  admire  the  intrepidity  and  of  Parliament  made  against  na- 
powerfiil  sense  of  justice  which  tural  equity,  as  to  make  a  man 
led  Lord  Coke,  when  Chief  Justice  judge  in  his  own  case,  was  yoid; 
of  the  King's  Bench,  to  declare  as  and  induced  Lord  Chief  Justice 
he  did  in  Dr.  Bonham^s  ccue,  (8  jETo^i^  to  say,  in  the  case  of  7!^  Ctty 
Coke,  118),  that  the  common  law  ofLondonT.  Wood,  (12  Mod.  687), 
doth  control  Acts  of  Parliament,  that  the  obserration  of  Lord  Coke 
and  adjudges  them  yoid  when  was  not  extravagant,  but  was  a 
against  common  right  and  reason,  very  reasonable  and  true  saying.'* 
The  same  sense  of  justice  and  free-         (&)  5  Bligh,  165. 
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The  Mcuier  of  the  JtMs,  when  the  motion  was  before 
him,  admitted  that  principle,  but  considered  that  it  must 
giye  way  to  prevent  a  denial  of  justice;  and  that,  as  the 
Lard  GhcmceUor  was  the  sole  Judge  in  the  Court  of  Chan- 
cery, he  was  bound  to  hear  this  cause  when  it  came  before 
him,  because,  if  he  had  refused  to  do  so,  the  parties  would 
have  had  no  means  of  obtaining  justice.  But  when  Dimes 
applied  on  luibeas  corpus,  to  a  Court  of  common  law,  the 
Court  held  that  they  could  not  interfere,  because  the  order 
in  consequence  of  which  he  was  imprisoned  had  been  pro- 
nounced by  the  Vice-ChanceUor  of  England.  If  the  Lord 
ChanoeUor  had  been  the  sole  Judge,  the  order  for  Dimes* e 
arrest  and  committal  ought  to  be  treated  as  his  Lordship's 
order. 
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But  assuming  that  point,  that  the  Lord  Chancellor  is 
the  sole  Judge,  then  the  case  is  brought  within  the  rule, 
that  the  bill  ought  to  have  been  addressed,  not  to  the  Lord 
Chancdhr,  but  to  the  Queen  in  Chancery. 

In  the  Discourse  of  the  Judicial  Authority  of  the  Mobster 
of  the  MoUs  (a),  it  is  stated,  that  the  rule  that  the  King 
never  interferes  in  the  administration  of  justice,  except 
by  the  Judges,  is  departed  from  where  there  is  only  one 
Judge,  and  that  Judge  is  interested  in  the  subject-matter  of 
the  dispute;  and  where  the  Lord  Chancellor  is  the  Judge 
who  is  interested,  the  bill  should  be  addressed  to  the 
King,  and  the  Master  of  the  Rolls  may  hear  and  decide 
the  case.  And  in  Mitford's  Pleading  (6),  the  rule  is  laid 
down  in  terms  which  are  equally  general.  It  is  not  stated 
that  the  Lord  Chancellor  must  be  a  party  to  the  record. 
A  witness  who  was  incompetent  to  give  evidence  on  the 
ground  of  interest,  was  not  necessarily  a  party  to  the  re- 
cord In  a  suit  by  an  executor  to  recover  an  equitable 
debt,  his  cestui  que  trust  is  a  party  interested,  but  he  is 
not  a  party  to  the  record.     Yet  he  would  not  be  a  fit  or 


(a)  Page  176  et  aeq. 


(6)  Page  7. 
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proper  person  to  determme  such  a  dispute.  But  the  Mc»- 
tsrofihe  RoUb  said,  he  apprehended  that  the  bill  ^'  could 
not  hare  been  properly  addressed  to  the  Queen  in  the  Court 
of  Chancery,  beeause  the  Lord  Ohancdlor  was  not  a  proper 
party  to  the  suit"  The  motion  before  the  if os^  of  tike 
RoBe  did  not  seek  to  haye  the  bill  taken  off  the  file:  and 
it  was  then  contended  against  the  Defendant,  that  if  the 
Defendant's  argument  iras  well  groimded,  he  should  have 
applied  to  have  the  bill  taken  off  the  file. 


The  Master  of  tiie  RoUb  proceeded  in  his  judgment  to 
state,  that  any  order  of  the  Master  of  the  RMe  or  any 
Vice-Chancellor  must  be  signed  by  the  Lord  OhancMor^ 
and  became,  in  fact,  his  order;  and  that  if  the  Lord  Chamr 
cellor  could  not  in  such  a  case  as  this  make  any  judicial 
order,  there  would  be  a  failure  of  justice;  but  if  the  bill 
had  been  addressed  to  the  Queen,  no  difficulty  would  have 
arisen.  Then  the  case  was  put  of  the  British  Museum, 
and  it  was  asked,  whether  a  Lord  Chancellor  was  unable 
to  adjudicate  in  any  case  in  which  that  institution  was  in- 
Tolyed.  The  Lord  Ghancelior  is  a  trustee  of  the  Museum 
under  an  Act  of  Parliament;  and  if  a  duty  is  thrown  upon 
him  by  an  Act  of  Parliament,  it  amounts  to  an  enactment^ 
that,  in  such  a  case,  he  shall  act  as  a  judge.  It  is  the  same 
in  principle  as  the  Act  of  16  Geo.  II,  a  18,  with  reference 
to  magistrates. 


The  Master  of  the  RdUs  held,  that  the  signature  by  the 
Lord  Chancellor  to  a  decree  of  the  Vice-Chancellory  was 
not  a  ministerial  act,  but  was  of  a  judicial  character,  and 
that  nothing  but  an  Act  of  Parliament  could  giye  Mr. 
Dimes  the  relief  which  he  asked.  But  the  consent  of  the 
Company  to  have  the  cause  reheard  would  be  sufficient; 
taking  the  bill  off  the  file  would  be  sufficient ;  there  is  no 
defect  of  power  in  the  Court.  It  was  said,  that,  if  the 
LordCha/nceUor  had  made  no  order  on  the  petition  of  appeal, 
there  would  be  |i  denial  of  justice.    But  that  also  applies 
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onlj  to  the  record  in  its  present  form.  If  it  had  been  ad- 
dressed to  the  Queen,  the  result  would  have  been  different 
Eren  in  its  present  form,  if  the  fact  that  the  Lord  Chan- 
cellar  was  a  shareholder  had  been  known,  and  the  Defend- 
ant had  still  consented  that  the  cause  should  be  heard  be- 
fore him,  the  Company  would  not  have  been  allowed  to 
refuse  to  go  on  with  the  hearing,  and  the  order  of  the  Lard 
ChancdUyr  would  not  have  been  a  nullity.  The  consent 
of  a  party  cannot  give  jurisdiction ;  but  if  the  objection  is 
merely  to  the  exercise  by  a  particular  individual  of  an  un- 
doubted jurisdiction,  then  the  objection  may  be  waived  by 
the  party:  Ex  parte  Badddey(fl).  If,  however,  the  Lord 
ChanceUar  is  the  only  Judge  in  Chancery,  that  principle 
must  be  acted  on  through  the  whole  argument  The  De- 
fendant is  in  prison  for  disobeying  an  injimction.  That 
injunction  must  be  taken  to  be  the  injunction  of  the  Lord 
Chancdlor,  not  of  the  Vtce-Chanodlor,  In  the  same  way 
the  decree  must  be  regarded  as  the  decree  of  the  Lord 
Chancdlar,  though  the  cause  was  heard  by  the  Vice-Chanr- 
cdlor;  and  then,  after  obtaining  the  decisions  of  the  Courts 
of  common  law  in  his  favour,  the  Defendant  is  restrained 
from  having  the  enjoyment  of  that  which  the  law  declares 
to  be  his  own  property,  by  an  injunction,  granted  by  one 
of  the  co-Plaintiffs,  who  happens  to  be  the  Lord  ChamceUor. 
If  his  Lordship  had  been  a  member  of  an  unincorporated 
copartnership,  he  must  have  been  named  as  a  co-Plaintiff, 
and  he  could  not  have  decided  in  his  own  favour;  but  the 
Legislature,  when  it  granted  the  privilege  of  incorporation, 
never  intended  to  allow  one  of  the  shareholders  to  sit  as 
judge  in  their  own  causes:  Sindadr  y, Sinclair (b). 


18/50. 
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It  is  not  a  proper  matter  of  judicial  discretion  whether 
a  judge  shall  make  an  order  in  such  a  case.  Lord  Camden 
say8(c) : — "  The  discretion  of  a  judge  is  the  law  of  tyrants; 
it  is  always  unknown;  it  is  different  in  different  men;  it 


(a)  6  Railw.  Cw.  642. 
(h)  13  M.  A  W.  640. 


(e)  LordCampbeU^sLiTeBofthe 
ChanoelloTR,  Vol.  1,  p.  13,  n. 
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is  casual;  and  it  depends  upon  constitution,  temper,  and 
passion.  In  the  best  it  is  oftentimes  caprice;  in  the  worst, 
it  is  every  yice,  folly,  and  passion  to  which  human  nature 
is  liable."  The  principle  of  the  administration  of  justice 
is  one  "  qaod  neqtie  inflecti  gratid,  neqiie  perfringi  potentid 
neque  advUerari  pecuntd  possit "(a).  Garus  WiUons case (6). 

The  Company  knew,  when  they  commenced  this  litiga- 
tion, that  the  Lord  Ghancdlar  was  a  shareholder.  They 
ought,  therefore,  to  have  addressed  their  bill  to  the  Queen. 
It  would  then  hav^.  been  heard  before  the  Master  of  the 
Rolls,  and  his  decree  woidd  not  have  been  even  signed  by 
the  Lord  Chancellor,  but  would  have  passed  under  the 
sign  manual;  and  if  the  Defendant  wished  to  appeal  from 
it,  he  might  then  have  gone  direct  to  the  House  of  Lords. 
But  in  this  case  the  Defendant  is  in  prison,  and  he  is  ex 
necessitate  driyen  to  apply  to  this  Court,  and  this  Court 
may  discharge  its  own  order.  The  Company  might  have 
so  framed  their  record,  by  addressing  it  to  the  Queen  in- 
stead of  to  the  Lord  Chancellor,  that  no  such  difficulty 
would  have  arisen. 

If  a  decision  of  a  magistrate  is  questioned,  on  the  ground 
that  he  was  interested  in  the  subject-matter  on  which  he 
has  adjudicated,  the  propriety  or  impropriety  of  the  order 
is  not  material.  An  appellate  jurisdiction  has  no  means 
of  deciding  upon  a  case,  where  the  conduct  of  the  Judge  is 
the  point  in  question,  because  the  facts  of  the  case  do  not 
appear  on  the  record.  The  I7th  of  Lord  Bacon's  Maxims 
is,  "  Defide  aut  officio  judicis  non  recipitur  qucestio,  sed  de 
sdentid,  sive  sit  error  juris  sive  facti."  In  Bridgman  v. 
Holt(c)  it  was  contended,  that  a  Judge  had  done  wrong  in 
refusing  to  seal  a  bill  of  exceptions;  but  that  was  collateral 
matter,  which  did  not  appear  on  the  record ;  and  the  House 
of  Lords,  as  an  appellate  tribimal,  could  not  inquire  into 

(a)  Cicero,  Orafc.  pro  A.  Coec.  (b)  7  Q.  B.  Rep.  984. 

(c)  Show.  P.  0.  111. 
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it  The  question,  therefore,  whether  this  order  was  void, 
in  consequence  of  the  Lord  Chancellors  interest  in  it,  would 
not  be  raised  by  an  appeal  to  the  House  of  Lords. 

There  has  been  here  a  miscarriage,  and  this  Court  must 
have  the  means  of  correcting  its  own  error.  The  Defend- 
ant is  imprisoned  for  breach  of  an  injunction,  which  is,  in 
fact,  a  nullity,  because  the  Judge,  being  an  interested  party, 
had  no  power  to  grant  it  And  the  language  of  Lord  Eldon 
in  such  a  case  was,  "  The  order  has  been  made,  and  must 
be  obeyed;  but  on  an  application  against  persons  guilty  of 
a  breach  of  it,  the  Court  would  forget  its  duty  if  it  did  not 
give  to  them  the  benefit  of  the  fact  that  the  order  ought 
not  to  haye  been  made  "(<*)• 

The  Mooter  of  the  Rolls  in  his  judgment  said,  that,  '^  if  the 
Lord  Ohancdlor's  order,  affirming  the  decree  of  the  Vice- 
Chancdlor  at  the  hearing  of  the  cause,  were  discharged, 
the  decree  of  his  Honor  would  remain  in  full  force,  and 
the  position  of  the  parties  would  not  be  in  any  material 
degree  affected."  But  if  that  order  were  discharged,  the 
petition  of  rehearing  would  be  undisposed  of,  and  the  De- 
fendant might  then  have  it  heard  before  an  unobjection- 
able tribunal,  and  he  would  be  in  the  position  of  haying 
a  Vice-Chancellor's  decree  against  him,  but  with  a  peti- 
tion of  rehearing  duly  presented  against  it  The  Master 
of  the  Rolls  also  stated,  that  that  was  an  attempt  to  get  the 
order  "  discharged  on  motion  without  a  rehearing."  But 
the  object  of  the  Defendant  is  to  haye  a  rehearing  before  a 
competent  tribunal. 

Mt.  Sttuirt,  Mr.  /.  Parker^  Mr.  Bvok,  Mr.  Randell,  and 
Mr.  O.  L.  Russell,  for  other  parties,  were  not  called  upon. 


The  Master  of  the  Rolls. — Certainly  it  would  have  been 
a  very  great  satisfaction  to  me,  if  I  had  heard  anything  in 
the  course  of  this  long  argument  which  could  induce  me 
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to  think  that  Mr.  Dimea  was  at  this  time  entitled  to  any 
relief.  It  cannot  be  a  satisfactory  thing  to  any  Judge  to 
have  the  notion,  that,  under  an  order  which  he  has  made, 
or  which  he  sanctions,  a  party  is  imprisoned,  and  thinks 
himself  to  be  imprisoned  unlawfully.  I  confess,  however, 
Judgment,  that,  in  the  course  of  this  argument,  I  have  heard  nothing 
which  tends  in  any  degree  to  vary  the  conclusion  which  I 
came  to  upon  the  motion  that  was  made  before  me  at  the 
Rolls;  and  I  have  heard  nothing  which  induces  me  to  think 
that  the  altered  relief  which  is  asked  for  by  this  notice 
of  motion  ought  to  be  granted. 


Mr.  Dimes  is  in  prison,  under  an  order  made  by  the 
Vice-Chancellor  of  England,  followed  by  the  signature  of 
the  Lord  Cha/ncelior;  and  by  the  warrant  of  apprehension, 
which  was  signed  by  the  Lord  Chancdbr,  for  the  breach 
of  an  injunction,  which  was  granted  on  the  6th  of  July, 
1839, — an  injunction  to  restrain  him  from  interfering 
with  the  navigation  of  the  Grand  Jv/nction  Canal;  that  he 
has  interfered,  and  interfered  in  direct  violation  of  that 
order  and  of  the  injunction,  is  so  far  from  being  denied,  so 
far  from  being  attempted  to  be  excused,  that  it  is  at- 
tempted to  be  justified,  on  the  ground,  that  the  order,  and 
the  injunction  founded  upon  it,  were  both  of  them  illegal, 
and  such  as  he  is  under  no  obligation  to  obey.  If  he  had 
come  here,  stating,  as  I  have  understood,  what  he  alleges 
to  be  the  fact,  that  his  object  in  committing  that  act  of 
disobedience  was,  in  order  that  he  might  obtain  the  opinion 
of  a  Court  of  law  upon  the  legality  of  the  proceedings  here, 
and  that  he  had  made  the  attempt  to  get  that  opinion,  and 
failed  in  procuring  it, — if  he  had  done  that,  and  then  sug- 
gested, that,  for  the  disobedience  to  this  Court,  he  may 
have  suffered  sufficient  punishment,  certainly  I  should 
have  felt  most  strongly  inclined  to  give  my  humble  opin- 
ion to  the  Lord  Chancellor  that  he  might  be  released,  not 
thinking  myself  that  it  would  be  right,  or  in  any  degree 
necessary  for  maintaining  the  authority  of  this  Court,  that 
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an  imprisonment  BofFered  under  such  circumstances  should 
be  unnecessarily  prolonged — ^I  will  not  say,  for  a  day — ^but 
for  an  hour.  However,  that  is  not  the  course  which  he 
has  adopted.  He  comes  here,  avowing  and  justifying, 
and,  I  am  afraid  that  I  am  obliged  to  say — for  I  cannot 
get  an  answer  to  the  contrary — continuing,  and  intending 
to  continue  the  disobedience.  If  I  could  have  his  autho- 
rity to  state  the  contrary,  I  should  be  extremely  glad  to 
withdraw  that  observation.  It  would  give  me  very  great 
satisfaction  indeed  to  do  so. 
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Then  the  question  comes  simply  to  this,  whether  the 
proceedings  have,  under  the  circumstances,  been  legal  or 
illegal  Now,  I  do  not  think  I  have  heard  anything  what- 
ever upon  this,  however  ably  and  at  great  length  this  ques- 
tion has  been  argued  to-day,  that  tends  in  any  degree  to 
alter  the  opinion  that  I  have  expressed  at  the  R0II&  The 
inconvenience  which  may  come  from  this  cannot  very  easily 
be  doubted;  the  necessity  of  interfering  in  some  cases  can- 
not be  very  easily  doubted.  But  I  regret,  as  altogether 
unwarranted,  the  notion  that  I  have  ever  said  that  the 
Lord  Chancellor  had  a  discretion,  to  be  exercised  at  his 
pleasure,  whether  he  will  or  will  not  hear  such  a  case  as 
this,  or  any  other  discretion  than  that  which  is  accom- 
panied by  all  the  responsibilities  which  affect  a  Judge. 
Seeing^  therefore,  no  reason  to  alter  that  opinion,  I  must 
take  the  liberty  of  now  again  advising  his  Lordship  to 
make  the  order  pursuant  to  the  recommendation  which  I 
then  submitted  to  him,  and  that  for  the  same  reasons 
which  were  offered  at  the  time,  and  which  have  been,  I 
must  say,  without  the  least  impropriety,  discussed  at  so 
much  length  by  Mr.  Daniel  I  was  surprised  to  find  it 
supposed  that  I  had  admitted,  that,  under  any  circum- 
stances, the  Zord  Chancellor  was  incapable  to  make  an 
order.  I  never  said  anything  which  would  in  any  way 
justify  any  person  in  making  that  statement  I  do  not 
know  that  there  is  any  occasion  whatever  for  me  to  repeat 


108 


CASES  IN  CHANCERY. 


18^. 


Judgment, 


or  to  yary  the  language  in  which  my  opinion  was  expressed 
on  that  occasion.  I  adhere  to  it  I  desire  nothing  for  that 
judgment  but  that  it  may  be  construed  according  to  the 
ordinary  meaning  of  the  terms  which  are  expressed;  and, 
for  the  reasons  there  stated,  which  I  see  no  reason  to  alter, 
I  now  take  the  liberty  of  recommending  to  his  Lordship 
to  make  the  order  which  I  then  recommended. 

There  is  another  point  in  this  application  which  I  do  not 
by  any  means  wish  to  pass  over,  which  was  not  at  all  be- 
fore me  at  the  Bolls,  which  is,  that  this  bill  may  be  taken 
off  the  file.  Now,  I  do  not  think  that  it  would  be  a  proper 
order  to  make.  Why  should  this  bill  be  taken  off  the  file? 
The  reason  which  is  alleged  at  the  bar  is,  because  the  bill 
was  not  addressed  to  Her  Majesty  in  her  Court  of  Chan- 
cery. Certainly  I  have  heard  no  authority  for  that;  cer- 
tainly I  have  heard  no  reasons  which  seem  to  me  suffi- 
cient to  warrant  the  Court  in  interfering  at  this  period  of 
the  cause  by  any  such  order  as  this;  and  I  cannot  recom- 
mend that  course  to  be  taken.  A  great  part  of  this  case 
really  seems  to  have  been  argued  as  if  Mr.  Dimes  had  no 
means  of  getting  justice.  Certainly  it  is  very  difficult  to 
maintain  that  argument  when  it  comes  simply  to  this 
point,  whether  he  is  to  obtain  a  re-hearing  in  the  Court 
of  Chancery,  or  to  submit  to  the  decree  such  as  it  is.  Now, 
there  is  no  such  point  at  all  raised. 

Another  argument  which  was  raised,  adopted,  I  think, 
from  the  proceedings  in  the  Court  of  law,  is  this,  that  as 
this  is  not  an  objection  appearing  on  the  record,  it  is  not 
an  objection  which  could  be  brought  before  a  Court  of 
appeal.  I  think  I  understand  it  so;  but  I  consider  that 
to  be  entirely  a  mistake.  It  is  a  mistake  in  likening  the 
proceedings  in  the  Court  of  Chancery  to  the  proceedings 
in  a  Court  of  law.  I  do  not  exactly  know  what  was  the 
result  of  the  case  of  Bridgmcm  y.  HoU{a)\  but  it  does  not 
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apply  here;  and  for  this  reason:  there  is  not  the  least 
doubt  that  Mr.  Dimes  has  a  perfect  right  to  appeal  from 
the  decree,  and  from  any  orders  made  in  this  Court,  to 
the  House  of  Lords.  To  enable  him  to  do  that,  nothing 
is  iranting  but  the  inrolment,  which  inrolment,  I  take  the 
liberty  of  saying,  I  think  it  would  be  the  duty  of  the  Lard 
ChanoMor  to  warrant,  in  order  that  the  party  may  appeal 
from  the  decree,  whether  it  is  the  Vice-Ohancdhr's  decree, 
or  that  decree,  as  affirmed  by  the  Lord  Chancellor,  dis- 
missing the  petition  of  re-hearing.  This  is  true  of  that 
decree,  and  it  is  equally  true  of  the  order  to  be  made  now. 
Every  order  which  is  made  on  petition  or  motion,  or  in 
any  other  mode  in  which  this  Court  can  interfere,  is  sub- 
ject to  an  appeal  to  the  House  of  Lords;  and,  therefore,  if 
the  order  which  is  now  to  be  made  by  his  Lordship  should 
be  an  order  of  which  Mr.  Dimes  has  reason  to  complain, 
he  has  nothing  to  do  but  to  procure  the  inrolment  of  the 
order,  and  upon  the  inrolment  he  may  carry  the  questions 
raised  on  these  occasions,  as  well  as  the  questions  raised 
on  the  merits  of  the  case,  both  of  them  to  the  House  of 
Lords;  and  the  whole  matter  must  come  under  the  con- 
sideration of  the  House  of  Lords,  in  which  he  will  have 
the  advantage  of  every  objection  which  can  be  taken  on 
the  merits  of  the  cause,  and  every  objection  which  is 
taken  for  want  of  technicality  in  the  proceedings.  It 
is,  therefore,  the  grossest  mistake  to  suppose  that  there 
is  no  remedy,  if  it  is  not  given  in  the  way  Mr.  Dimes 
asks.  There  is  not,  and  cannot  be  any  question  about  it 
All  that  passes  here,  and  every  order  that  is  made  here, 
must  be  subject  of  course  to  appeal;  and  if  Mr.  Dimes  is 
in  any  way  aggrieved  by  the  orders  which  are  made,  no 
doubt  he  can  have  redress  in  that,  the  highest  tribunal 
the  country  affords,  and  his  remedy  is  perfectly  free  from 
any  such  objection  as  is  raised  on  the  present  occasion. 
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One  other  observation  I  wish  to  make  on  the  course 
which  Mr.  Dimes  has  adopted;  a  decree  which  is  once  re- 
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heard  bj  the  Lord  Chcmcdhr — ^a  decree  of  one  of  the 
subordinate  Jadges — ^usuallj  finishes  there  in  the  CSourt 
of  Chancery.  If  it  gets  inrolled,  it  proceeds  to  the  House 
of  Lords;  but,  it  is  bj  no  means  without  example^  that  a 
decree  made  on  a  re-hearing  by  the  Lard  Ohancdlar 
should,  if  the  circumstances  of  the  case  require  it,  be  heard 
oyer  again.  There  are  instances  of  re-hearings  of  decrees 
made  upon  a  re-hearing ;  and,  if  the  specialties  of  the  case 
require  it,  that  might  be  done;  and,  therefore,  I  think  it 
was  I  asked  once  or  twice  below,  ^'  Is  it  the  case  here,  that 
Mr.  DimeSy  being  dissatisfied  with  the  order  made  on  the 
re-hearing,  wishes,  under  the  special  circumstances  which 
have  come  to  his  knowledge,  and  which  he  now  represents 
to  the  Court,  to  haye  another  re*>hearing  without  more?^ 
No;  he  did  not  wish  that:  his  motion  was  not  that  it  might 
be  re-heard  by  the  Lord  OhanceUor,  with  such  asaistance 
as  the  constitution  of  the  Court  would  enable  him  to  get; 
but  that  there  might  be  a  commission  issued  for  the  pur* 
pose  of  hearing  it  before  the  Master  of  the  Bolls  and  the 
Judges  of  the  Court  of  common  law;  which,  I  belieye, 
is  quite  beyond  the  power  and  authority  of  the  Lord  Ohanr 
cdUnr  to  grant  But  it  has  neyer  come  forward  in  that 
simple  form  in  which  it  might  haye  been  brought  forward; 
namely,  Mr.  Dimes  being,  under  the  circumstances  which 
he  described,  dissatisfied  with  the  order  made,  was  desir- 
ous that  there  might  be  another  hearing  granted  to  him 
under  the  special  circumstances  of  the  case  It  neyer 
came  forward  in  that  form.  His  application  to  me  ended 
in  this,  that  the  case  was  to  be  restored  to  the  paper  of 
the  Lord  ChanceUor^  subject,  of  course,  to  all  the  objec- 
tions which  he  had  raised  against  any  proceeding  what- 
eyer  by  the  Lord  OlumcMor. 

Now,  then,  thinking  for  myself,  that  there  is  no  rea- 
son— ^being  unable  to  see  any  reason — ^for  altering  the 
opinion  I  gaye;  thinking  that  there  is  no  ground  for  the 
application  to  take  the  bill  off  the  file,  and  being  fully 
persuaded,  at  the  same  time,  that  Mr.  Dimes  is  not  in 
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the  least  degree  without  redress,  if  he  is  suffering  any  i850. 
grieyance^  but  that  the  merits  of  the  case,  as  well  as  the 
propriety  or  impropriety  of  the  order  now  made,  may 
both  be  brought  under  the  consideration  of  the  House  of 
Lords,  on  an  appeal  properly  framed  for  the  purpose ;  and 
thinking  that  Mr.  Dimes  has  not  applied  even  for  a  re-  -M?""***- 
hearing  under  circumstances  under  which  it  could  be 
granted, — ^under  all  these  circumstances,  I  think  I  am 
bound  to  giye  my  humble  adrice,  that  this  motion  be  re- 
vised, and  refused  with  costs. 

The  LoBD  Chanokllob: — 

I  un  much  indebted  to  the  Master  of  the  Bolls  for  the 
assistance  which  he  has  afforded  me  in  hearing  this  appli- 
cation. And  it  is  not  my  intention  to  enter  at  all  into 
the  subject  that  has  been  discussed  at  so  great  length,  at 
the  bar,  or  to  make  any  observations  on  the  conclusion  to 
which  his  Lordship  has  come.  Having  asked  for  his  as- 
sistance, because  my  own  jurisdiction  was  disputed,  or  at 
leas*  the  propriety  of  my  entertaining  any  judicial  func- 
tion upon  the  subject  of  this  matter,  I  should  be  undoing 
the  act  which  I  thought  proper  to  adopt,  of  requiring  his 
assistance,  if  I  should  at  all  interfere  with,  or  should  hesi- 
tate to  adopt  the  advice  which  the  Master  of  the  BoUs  has 
tendered  to  me.  Certainly  I  have,  however,  the  satisfac- 
tion of  feeling  that  the  opinion  he  has  expressed  is  pre- 
cisely the  same  as  I  should  myself  have  entertained,  if  I 
had  t«ken  on  myself  to  have  delivered  the  judgment  with- 
out his  assistance.  [His  Lordship  then  referred  to  the 
communications  between  his  Secretary  and  Mr.  Dimes^  be- 
fore Mr.  Dimes  gave  notice  of  the  motion  which  was  heard 
before  the  Master  of  the  RoUs,]  Having  stated  so  much, 
without  at  all  interfering  with  the  view  which  the  Master  of 
the  RoUs  has  taken  of  the  merits  of  the  case,  or  entering 
into  them,  I  will  only  state,  that  difficulties  may  exist, — 
and  difficulties  no  doubt  they  are, — arising  fiom  the  juris- 
diction I  am  called  on  to  execute,  having  the  sole  power 
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1850.  ^^  ^^^^  jurisdiction,  as  the  learned  Counsel  properly  as- 
sumes, in  this  Court, — difficulties  may  arise  where  there  is 
an  interest  If  the  Chancellor  is  a  party,  there  is  no  diffi- 
culty; the  law  has  provided  for  it;  but  if  there  be  merely 
an  interest,  that  would  necessarily  make  him  wish  to  avoid 
Judgnuni.  the  duty  of  adjudicating  between  the  parties,  and  un- 
doubtedly ho  would  always  be  anxious  to  find  other  Judges 
to  take  that  burthen  from  him,  where  there  was  the  slight- 
est suggestion  by  either  party  that  his  judgment  would  be 
influenced  by  having  that  interest.  Difficulties  enough 
arise  from  the  position  in  which  the  Chancellor  is  placed: 
but  I  think  there  would  be  a  much  greater  evil  in  adopt- 
ing the  remedy  suggested  by  the  learned  Counsel,  namely, 
that,  when  the  fact  is  known,  the  Chancellor  may  have 
jurisdiction  if  one  party  asks  him  to  exercise  it,  but  can- 
not have  it  if  the  other  party  make  a  similar  request. 

Now  I  will  put  the  present  case: — A  cause  takes  a 
certain  course.  A  decree  is  made,  or  an  order  for  an  in- 
junction is  made.  Suppose  there  is  no  order  for  an  injimc- 
tion.  The  cause  goes  on  in  regular  course,  and  is  heard, 
by  the  Vice-Chancdlor  of  England  we  will  suppose,  as  was 
this  case.  Then,  and  then  only,  I  will  suppose  the  oppo- 
site party,  Mr.  Dimes,  for  instance,  discovers  that  the  Lord 
Chancdhr,  who  at  that  time  may  have  heard  nothing 
whatever  of  the  case,  is  a  shareholder  in  the  Company  li- 
tigant with  him.  Why,  then,  according  to  the  argument, 
if  Mr.  Dimes  is  dissatisfied  with  the  decree  of  the  Vice- 
ChanceUor,  the  cause  is  to  go  on;  but  if  the  other  parties 
are  dissatisfied  with  the  decree,  they  have  no  remedy,  un- 
less Mr.  Dim£S  thinks  proper  to  give  the  jurisdiction.  Now 
that  cannot  possibly  be  the  state  of  the  law.  It  must 
either  be  that  there  is  no  jurisdiction  at  all,  and  that  the 
whole  matter  ia  void  from  the  beginning,  or  that,  owing  to 
the  constitution  of  the  Court,  the  jurisdiction  can  only  be 
exercised  in  the  way  in  which  it  has  been  exercised  here, 
namely,  by  the  Lord  Chancellor  assuming  it    He  caimot 
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tLSSume  it  for  one  party  and  refuse  to  assume  it  for  the        is50. 

JmronoH 
CahalGo. 
In  the  poresent  case,  however,  I  have  this  satis&ction,  v. 

PfMIHf- 

that  if  anybody  may  suppose  that  the  int^ests  of  Mr.         ' 

Dimes  have  been  prejudiced  by  my  having  shares  in  4iie     •'•^^^■•^^ 
Orand  Jtmction  Canal,  in  point  of  fact  the  position  of 
the  right  and  the  position  of  the  property  is  not  in  the 
slightest  d^ree  affected  by  anything  I  have  done.    This 
stands  entirely  on  the  injunction  granted  by  the  Vice- 
ChcmoeUoTj  ivhich  remains  untouched.    I  did  not  think, 
upon  the  merits,  it  ought  to  be  touched;  but  if  I  had 
had  ihe  pleasure  of  Mr.  Dimes'  acquaintance  before,  I 
diouid  undoubtedly,  when  the  matter  came  before  me, 
have  declined  to  interfere.    Then  the  injunction  would 
have  remained.    Again,  at  the  hearing,  the  cause  came 
before  tJie  Vioe-Chancdhrf  and  the  decree  was  made. 
That  decree  remains.    All  that  I  have  done  in  the  cause 
is  to  leave  the  orders  of  the   Vice-ChanceUor  untouch- 
ed.   So  that,  if  the  proceedings  are  wrong — if  the  in- 
junetioQ  was  wrong,  or  the  decree  was  wrong — it  is  not 
wrong  from  any  miscarriage  in  point  of  judgment  on  my 
part)  but  it  rests  entirely  upon  the  orders  made  by  the 
Court  below.    With  regard  to  a  decree,  when  it  is  not  in- 
rolled,  I  do  not  apprehend  the  Lord  Chwncdlor  signs  it; 
it  is  merdy  drawn  up,  passed,  and  entered;  but  if  it  be 
inrolled,  it  becomes  my  order  in  point  of  form.    So  as  to 
the  uijunction:  on  the  writ  issuing,  it  becomes  my  order 
in  point  of  form;  but  as  to  any  opinion  on  the  merits,  or 
as  to  any  disadvantage  which  Mr.  Dimes  may  be  supposed 
to  have  sustained  by  the  decision  of  the  cause  or  the 
granting  of  the  injunction,  it  does  not  rest  on  anything  I 
have  done,  but  on  the  orders  of  the  Vice-Chancettor  alone. 
And  the  utmost  that  Mr.  Dimes  can  complain  of  is,  that  I 
have  not,  upon  the  appeal,  varied  the  orders  or  the  decree 
which  the  Vice-ChanceUor  has  pronounced. 
Vol  11.  I  LC. 
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1850.  That  is  all  I  propose  to  say  on  the  matter,  as  it  stands, 

except  this:  that  if  this  be  the  law,  and  if  that  iniSnnity 
exists  in  this  Court,  some  parliamentary  enactment  must 
necessarily  take  place,  or  otherwise  there  will  be  a  total 
failure  of  justice;  or  the  Lord  Chancdlor,  when  he  accepts 
Judgment,  ^he  Great  Seal,  must  look  about  him  and  see  irfiat  inter- 
ests he  has  in  any  Company  or  any  Association,  and  he 
must  divest  himself  of  every  possible  interest.  I  do  not 
know  how  he  is  to  do  that,  because  he  may  be  a  holder  of 
stock  in  the  public  funds — ^and  most  people  who  are  ho- 
noured with  the  confidence  of  the  Crown,  from  their  cir- 
cumstances are  likely  to  be  holders  of  stock.  Suppose  a 
question  arises  touching  the  revenue.  Take  the  Barons 
of  the  Court  of  Exchequer,  who  are  by  the  constitution  of 
the  jurisdiction  to  decide  on  matters  of  revenue.  Sup- 
pose one  of  the  Barons  of  the  Court  of  Exchequer  is  a 
holder  of  Three  per  Cents.,  and  a  question  comes  before 
them  touching  the  Consolidated  Fund.  Have  they  not 
precisely  the  same  sort  of  interest  that  I  have  in  the 
Orand  Junction  Canal?  No  doubt  it  is  more  minute — 
more  remote — ^ahd  it  is  not  likely  that  any  decision  they 
will  come  to  will  affect  their  dividends.  But  it  is  not  ar- 
gued on  the  question  of  quantity  or  degree:  it  is  on  the 
abstract  principle,  that  any  interest  in  the  result  of  the 
matter  to  be  decided  upon,  is  to  incapacitate  the  Judge  and 
to  take  away  his  jurisdiction.  Now  there  is  no  matter  that 
can  affect  the  general  revenue  of  the  country,  by  which 
the  Consolidated  Fund  is  meant,  which  does  not  to  a  cer- 
tain degree,  or  may  not  to  a  certain  degree,  affect  that 
fund  out  of  which  the  dividends  are  to  be  paid.  It  is  an 
extreme  case,  I  admit;  but  questions  of  principle  are  some- 
times properly  tried  by  extreme  cases.  However,  I  give 
no  opinion  upon  that  Fortunately  for  me,  it  had  been 
under  the  consideration  of  the  Master  of  (he  Rolls,  and 
the  Bar  have  heard  the  opinion  he  has  expressed. 
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1849. 

LASSENCE  V.  TIERNEY.  r^'^a.f^A 

-|^  ^  Dec.  6th  f  7thf 

Matthew  KANNEN  hj  his  wiU,  after  directing  pay.  J^^'  ^^• 

ment  of  his  debts  and  funeral  expenses,  devised  the  resi-  ment  before 

due  of  his  estate  and  effects,  real  and  personal,  to  his  wife  tween  the  in- 

Catherine  Kannen,  Joseph  Lesch&r,  and  Sir  Matlhew  John  ^t^Jt^^t 

TiemeVy  their  heirs,  executors,  and  administrators,  to  hold  arranged  that 

^  .  .  .  he  ahould  re- 

the  same  upon  trust,  to  receive  the  rents,  issues,  interest,  oetye  for  his 
and  dividends  thereof,  when  and  as  the  same  should  be-  ^a^eniOn 
come  due,  and  when  the  same  should  be  so  received,  to  "™  !iT"*^' 

'  '         part  of  tne  in- 

pay  and  divide  the  same  in  manner  following.    The  tes-  tended  wife's 

property,  and 
Uiat  the  rest  of 
her  property  ihonid  be  enjoyed  by  her,  and  letded  to  her  aole  and  separate  nse.  The  intended  hus- 
band duly  received  the  money,  but  no  settlement  was  made  on  the  intended  wife.  After  the  mar- 
riage, the  wife,  by  her  next  friend,  filed  her  bill,  stating  the  abore  fivts,  and  praying  a  declaration 
that  she  was  entitled  to  the  proper^  for  her  separate  use,  and  that  the  same  might  be  conveyed  and 
transferred  accordingly.  The  husband  by  his  answer  admitted  the  ante-nuptial  arrangement  Sub- 
sequently to  the  filing  of  the  bill,  a  deed  was  prepared,  to  which  the  husband  and  wife  were  parties, 
whidi  was  recited  to  have  been  made  in  pursuance  of  the  ante-nuptial  arrangement,  and  by  which  tlie 
husband  assigned  and  conveyed  to  a  trustee  all  his  right  and  interest  in  the  wife's  property  for  her 
sole  and  separate  use,  and  empowering  her  to  dispoie  thereof  by  deed  or  will,  as  if  she  had  not  been 
a  married  woman.  The  deed  was  not  acknowledged  by  the  wife  pursuant  to  the  provisions  of  the  Sta- 
tute. She  afterwards  died,  having  previously  made  a  will,  whereby  she  gave  the  property  to  her  hus- 
band and  other  parties.  The  husbimd  and  trustee  then  filed  their  bill  of  revivor  and  supplement 
against  the  heir-atriaw  of  the  deceased  wife,  and  other  parties,  stating  the  above  fiuts,  and  praying 
that  the  ante-nuptial  arrangement  might  be  decreed  to  be  carried  into  effect,  and  that  the  heir-at-law 
might  be  decreed  to  convey  all  his  estate  and  interest  in  her  real  estate,  in  conformity  with  the  will, 
and  (if  neoessazy)  that  the  want  of  an  acknowledgment  of  the  deed  might  be  supplied  by  the  Court, 
and  that  the  will  might  be  declared  a  good  execution  of  the  power  given  to  the  unfe  by  the  deed. 

Mdd,  first,  that,  under  the  drcumstances  stated,  there  was  no  case  proved  against  the  heir-at-law; 
secondly,  that  a  parol  agreement  entered  into  before  marriage,  and  nothing  following  thereon  except 
the  marriage,  could  not,  on  the  true  construction  of  the  Statute  of  Frauds,  be  carried  into  effect  by  the 
Court;  and,  thirdly,  that  the  want  of  an  acknowledgment  of  a  deed  would  not  be  supplied  by  the 
Court,  inasmuch  as  such  a  proceeding  would  destroy  the  guard  which  the  law  threw  around  married 
women  for  their  protection,  against  uie  influence  of  their  husbands. 

If  a  testator  leave  a  legacy  absolutely,  as  regards  his  estate,  but  restnuns  the  mode  of  the  legatee's 
enjoyment  of  it,  to  secure  certain  objects  for  the  benefit  of  the  legatee,  on  fiulure  of  such  objects,  the 
absolute  gift  prevails;  but  if  there  be  no  absolute  gift  as  between  the  legatee  and  the  estate,  but  par- 
ticular modes  of  enjoyment  are  prescribed,  and  those  modes  of  enjoyment  fail,  the  legacy  forma  part 
of  the  tettator^s  estate,  as  not  having,  in  such  event,  been  given  away  fivm  it 

The  intention  of  the  testator,  that  the  gift  should  be  absolute  as  between  the  legatee  and  the  estate, 
is,  in  all  cases  of  construction,  to  be  coUected  firom  the  terms  of  the  will,  and  not  firom  an  expression 
or  words  which,  standing  alone,  would  constitute  an  absolute  gift. 

Where  the  first  expressions  in  a  will  are  ambiguous  and  capable  of  two  constructions,  the  other 
parts  of  the  will,  dealing  with  the  whole  property  under  any  circumstances  which  might  arise,  are  very 
important  for  consideration,  in  aid  of  the  construction  to  be  put  on  those  expressions,  and  determining 
the  intention  of  the  testator. 

The  rule  of  the  Court  as  to  the  costs  of  an  appeal  is,  that  when  the  case  has  been  once  decided  and 
the  dednon  is  qnaireUed  with,  but  found  correct  on  appeal,  the  dissatisfied  party  must  pay  the  costs 
of  the  appeal. 

Vol,  IL  K  L.  C. 
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1849.  tator  then  gave  divers  annuities,  and  legacies  to  a  num- 
ber of  persons,  and  afterwards  expressed  himself  as  follows: 
viz.  "  I  give  and  bequeath  to  my  only  daughter,  Catherine 
Read,  wife  of  Joseph  Read,  of  Tottenham  Couri-^oad,  in 
the  county  o{  Middlesex,  stock-broker,  the  residue  and  re- 
mainder of  my  property,  wheresoever  and  whatsoever,  to 
receive  the  interest  thereof  during  her  lifetime,  both  in 
funds,  houses,  and  the  interest  of  money  arising  from  any 
other  source,  and  without  being  subject  to  any  control  or 
restraint  from  her  present  or  any  future  husband,  solely 
for  her  own  use  and  purpose,  her  receipt  alone  to  be  taken 
as  legal  for  the  money  she  receives.  It  is  also  my  will, 
that  she  shall  not  have  any  power  to  dispose  of  any  part 
of  my  property  during  her  life,  unless  for  the  purpose  of 
transferring  it  from  one  stock  to  another,  or  of  disposing 
or  selling  any  houses  or  money  in  the  funds  for  the  sole 
purpose  of  investing  it  in  some  other  concern  or  purchase 
which  may  be  deemed  more  eligible  than  where  it  was 
already  placed;  but  this  must  be  done  with  the  entire  con- 
sent of  the  executors  and  executrix.  It  is  also  my  will, 
that  the  whole  property  shall  be  divided  between  her  chil- 
dren aft;er  her  decease,  share  and  share  alike,  in  the  fol- 
lowing manner,  viz.  that  the  males  shall  have  one  half  of 
the  property  bequeathed  to  them  when  they  arrive  at  the 
age  of  twenty-three  years,  and  to  receive  the  interest  of 
the  other  or  remaininghalf  of  their  shares  during  life,  and 
to  equally  divide  it  among  their  children  after  their  de- 
cease, or  to  the  next  relation  or  to  their  husbands  as  long 
as  they  live,  if  they  should  have  no  issue.  I  also  wish  the 
property  or  share  coming  to  the  females  to  remain  invested 
where  it  was  placed,  if  secure,  or,  if  not  deemed  so,  to  be 
placed  in  any  other  way  the  executors  may  deem  proper, 
without  incurring  risk  of  its  being  lost  or  misplaced,  and 
to  receive  the  interest  only  during  their  lives,  without  be- 
ing subject  to  any  restraint  or  control  from  their  husbands; 
and  if  it  can  be  proved  that  they  shall  ever  attempt  to 
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dispose  or  sell  their  life-interest  in  it,  it  is  my  will  that  X840. 
the  property  go  over  to  their  brothers,  and  that  they  shall 
be  entirely  deprived  of  it  After  their  decease  their  part 
of  the  property  to  be  divided,  share  and  share  alike,  be- 
tween their  children,  and,  if  they  have  no  issue,  among 
their  husbands  during  their  lifetime,  then  go  to  the  nearest 
relation  on  their  mother's  side/' 

The  testator  appointed  the  said  Sir  Matthew  John  Tier- 
ney  and  Joseph  LescheVy  in  conjunction  with  his  wife,  his 
executors. 

The  testator  died  in  the  year  1823,  leaving  his  widow 
and  CcUherine  Read  and  Joseph  Bead  her  husband  sur^ 
viving  him.  Read  and  his  wife  had  four  children  only,  one 
of  whom  died  in  the  testator's  lifetime,  and  the  other  three 
died  in  the  years  1825,  1832,  and  1833  respectively,  all 
infants,  and  without  having  been  married.  The  testator's 
widow  died  in  the  year  1833,  and  Joseph  Read  shortly 
predeceased  her.  In  the  following  year,  1834,  Catherine 
Read  intermarried  with  John  Gregory  Lassence,  but  there 
was  no  issue  of  that  marriage.  In  the  month  of  January, 
1842,  Catherine  Lassence  by  her  next  friend  filed  her  bill 
against  the  testator's  executors  and  her  husband,  as  De- 
fendants, stating  (amongst  other  things)  the  fact  of  letters 
of  administration  having  been  granted  to  her  to  the  effects 
of  the  three  deceased  children  who  survived  the  testator; 
her  intermarriage  with  the  Defendant  /.  0.  Lassence;  that 
there  had  been  no  issue  of  that  marriage ;  that,  previously 
to  that  marriage,  it  had  been  agreed  between  the  Plaintiff 
and  /.  O.  Lassence,  that  a  sum  of  30002.,  part  of  her  property, 
should  be  invested  in  the  purchase  of  aGovemment  annuity 
for  hb  life,  for  his  own  benefit;  that  she  should  enjoy  the 
residue  of  her  property,  whether  derived  from  the  testator 
or  otherwise,  for  her  sole  and  separate  use;  and  that  a  pro- 
per settlement  thereof  should  be  executed  by  them,  if  neces- 
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1849.  saiy;  that  the  sum  of  30002.  was  laid  out  pursuant  to  the 
agreement,  and  the  annuity  duly  received  by  J.O.Lassence 
ever  since  the  marriage,  but  no  settlement  had  ever  been 
made  of  the  other  part  of  the  property  upon  Catherine 
LcLSsence,  who  had  then  attained  her  fiftieth  year,  and  was 
not  likely  to  have  any  other  child;  and  that,  under  the 
circumstances,  she  was  entitled  to  have  the  corpus  of  the 
testator's  personal  estate  transferred  to  her;  and  praying 
a  declaration,  that,  in  the  events  which  had  happened,  the 
Plaintiff  was  entitled  absolutely,  either  by  representation  or 
otherwise,  to  the  testator's  residuary  estate  for  her  separate 
use;  and  that  the  same  might  be  conveyed  and  transferred 
accordingly;  and  that  the  Bank  of  Engkmd  might  be  re- 
strained from  permitting  a  transfer  of  any  stocks  standing 
in  the  names  of  the  trustees,  to  any  person  except  the  Ao- 
countant-OeneraL  The  several  Defendants  filed  their 
answers  to  the  bill,  the  Defendant  /.  0.  La^sence  by  his 
answer  admitting  the  ante-nuptial  agreement;  and  on 
the  7th  of  March,  1843,  the  Master  of  the  Rolls  (inter  alia) 
ordered  a  reference  to  the  Master  to  inquire  as  to  the  chil- 
dren of  Ccniherine  Lassence,  and  who  were  their  nearest  re- 
lations, exclusive  of  the  Plaintiff,  at  their  deaths,  and  who 
were  the  next  of  kin  of  the  testator  living  at  the  time  of 
his  death,  and  who  was  at  his  death  and  at  the  date  of  the 
order  his  heir-at-law ;  and  large  sums  of  stock  were  at  the 
same  time  ordered  to  be  transferred  by  the  executors  into 
Court,  to  the  account  of  the  testator's  personal  estate.  It 
was  also  ordered,  that  the  executors  should  transfer  into 
Court  to  an  account  to  be  entitled  ^'  The  Account  of  the 
Produce  of  the  Testator's  Real  Estate,"  4202. 15s,  2d.  Bank 
32.  per  cent  Annuities 

By  an  indenture  of  settlement  dated  the  21st  of  October, 
1843,  made  between  J.  0.  Lassence^  of  the  first  part.,  James 
Fawcetty  of  the  second  part,  and  Catherine  La^ssence^  of  the 
third  part,  and  executed  by  the  same  parties;  and  allied 
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to  have  been  made  in  pursuance  of  an  agreement  entered 
into  previously  to  the  intermarriage  of  /.  0,  Lasaence  and 
Catherine  Laesence,  J.  0.  Lassence  assigned  to  James  Favh 
eett  all  his  right  and  interest  whatsoever  in  the  real  and 
personal  estate  of  the  testator  and  Joseph  Ready  deceased, 
upon  trust  for  him  to  pay,  or  permit  Catherine  Lassence 
to  receive,  the  rents,  issues,  and  profits  thereof  for  her  sole 
and  separate  use  during  her  life,  and  upon  her  decease  to 
pay,  transfer,  and  assign  the  trust  property  unto  such  per- 
sons as  she  should  by  any  instrument  under  her  hand  and 
seal,  attested  by  two  or  more  credible  witnesses,  or  by  her 
last  will,  appoint,  and,  in  default  of  such  appointment,  unto 
such  persons  as  should  be  entitled  thereto,  in  case  CaJOherine 
Lassence  had  not  intermarried  with  J.  0,  Lassence^  accord- 
ing to  the  Statute  of  Distributions.  Tliat  indenture  was 
not  acknowledged  in  compliance  with  the  provisions  of  the 
Act  passed  for  the  abolition  of  Fines  and  Recoveries,  viz. 
the  Act  3  &  4  Will  lY,  a  74.  Catherine  Lassence  died  on  the 
14th  of  May,  1847,  without  having  had  anyissue  hjJ.O.Las- 
aence^  leaving  the  Defendant  Matthew  Kannen,  of  Aughen- 
cuirky  her  heir-at-law,  her  surviving,  and  having  previously 
made  her  will,  dated  the  1 2th  of  May,  1847,  pursuant  to  the 
authority  given  her  by  the  indenture  of  the  21  st  of  October, 
1843,  whereby,  after  making  certain  specific  and  pecuniary 
bequests,  she  gave  the  residue  of  her  property,  and  of  that 
over  which  she  had  any  disposing  power,  unto  /.  0.  Lassence 
and  James  Fawcett  (whom  she  also  appointed  her  execu- 
tors), in  trust,  as  to  one-third  part  thereof,  for  /.  O.LassencCy 
another  one-third  part  for  Septimus  Read,  and  the  remain- 
ing one-third  part  for  Reginald  Read,  On  the  20th  of 
July,  1847,  J.  0.  Lassence  and  James  Fawcett  (since  de- 
ceased) filed  their  bill  of  revivor  and  supplement  against 
/.  Lesckery  the  surviving  trustee  and  executor  of  the  tes- 
tator, Matthew  Kannen  the  heir-at-law  of  Catherine  Las- 
sence,  Ann  Tucker  and  George  W.  Fitzgeraldy  the  personal 
representatives  of  Caiherine  Kannen^  and  Septimus  Read 
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1849.  and  Reffinald  Ready  whereby,  after  stating  to  the  effect 
before  mentioned,  and  that  the  Plaintiffs  had  procured 
letters  of  administration  to  the  three  before-mentioned 
deceased  children  of  Oatkerifie  Read,  prayed  a  revival  of 
the  suit  originally  instituted  (which  was  shortly  after- 
wards ordered) ;  and  that,  under  the  circumstances  men- 
tioned, the  agreement  entered  into  previously  to  the 
marriage  between  J.  0.  Lassence  and  Catherine  Lassence 
might  be  decreed  to  be  carried  into  effect  so  far  as  the 
same  remained  unperformed,  and,  for  that  purpose,  that 
the  Defendant  Matthew  Kannen,  as  the  heir-at-law  of  Cch 
iherine  Lassencey  might  be  decreed  to  convey  all  his  estate 
and  interest  in  her  real  estate  to  her  aforesaid  appointees; 
and  that,  (if  need  be,)  the  want  of  an  acknowledgment  of 
the  indenture  of  the  21st  of  October,  1843,  by  Catherine 
Lasseneey  might  be  supplied  by  the  Court,  in  favour  of  the 
said  appointees;  and,  if  necessary  for  that  purpose,  that 
the  will  of  Catherine  Lassence  might  be  established  and 
declared  to  be  a  good  execution  of  the  power  given  to  her 
by  the  settlement  of  the  21  st  of  October,  i  843 ;  and  that  a 
receiver  might  be  appointed  over  the  property. 

On  the  26th  of  March,  1 849,  the  Master  made  his  general 
report,  finding,  amongst  other  things,  various  classes  of  re- 
lations of  the  testator  and  his  family,  which  report  was 
duly  confirmed ;  and  on  the  8th  of  June,  1849,  the  ori- 
ginal and  revived  and  supplemental  causes  came  on  to  be 
heard  before  Vice-Chancellor  Wigram,  on  further  direc- 
tions, when  it  was  declared  by  his  Honor,  that,  according 
to  the  true  construction  of  the  will  of  the  testator  Mat- 
thew Kannen,  and  in  the  events  which  had  happened,  the 
real  and  personal  estate  of  the  testator,  after  the  life-in- 
terest given  to  Catherine  Lassence^  was  undisposed  of  as  in 
the  case  of  an  intestacy;  and  that  the  interest  which  Ca- 
therine Lassence,  as  sole  heiress  of  the  testator,  took  in  his 
real  estate,  did  not  pass  by  his  will,  and  had  descended 
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upon  her  heir-at*law,  the  Defendant  Matihew  Kannen;  1340, 
and  it  was  further  declared,  that  the  sum  of  420^  15«.  2d 
Bank  32.  per  Cent.  Annuities,  in  which  the  monies  arising 
from  the  sale  of  part  of  the  testator's  real  estate  to  the 
BktdnffoU  Bailway  Company  had  been  invested,  was  to  be 
considered  as  real  estate.  The  consequential  directions 
were  accordingly  given  by  his  Honor  for  the  transfer  of  that 
sum  of  stock,  and  payment  of  a  sum  of  SOL  12s.  lid.  cash, 
standing  to  the  credit  of  the  cause  to  the  like  account,  and 
also  for  the  transfer  of  the  other  sums  of  stock  standing  to 
'*  the  account  of  the  testator's  personal  estate/'  in  accord- 
ance with  the  former  part  of  the  decree. 

The  Defendants  &  Read  and  i2.  Read  appealed  against 
that  decision,  and  on  the  petition  of  appeal  coming  on  to 
be  heard,  a  difficulty  was  started  as  to  its  form,  which  was 
afterwards  obviated  by  making  it  the  appeal  of  /.  0. 
Laeeence. 

The  grounds  of  objection  stated  in  the  petition  of  ap- 
peal to  the  decree  were,  that  the  whole  of  the  personal 
estate  bequeathed  by  the  testator's  will,  subject  to  the  life 
estate  of  Catherine  Laseence^  became  absolutely  vested  in 
equal  shares  in  such  of  the  children  of  Catherine  Laesence 
as  survived  the  testator,  and  that,  by  the  death  of  all  such 
children  intestate  and  unmarried,  and  in  the  lifetime  of  her 
first  husband,  and  by  the  will  of  her  first  husband,  Catherine 
Laesence  became  absolutely  entitled  to  the  whole  of  such 
personal  estate;  and  that,  by  the  testamentary  appointment 
or  disposition  made  thereof  by  Catherine  Lassence,  J,  0.  Lae- 
eencey  S,  Read,  and  R.  Read  became  entitled  to  the  whole  of 
such  personal  estate  in  equal  shares;  that,  assuming  the 
real  estate  of  the  testator  to  have  descended,  as  in  the  case 
of  intestacy,  upon  Catherine  Lassence  as  his  heirat-law, 
still,  having  regard  to  the  indenture  of  the  21st  of  October, 
1843,  and  to  the  ante-nuptial  agreement,  and  to  the  an- 
swer filed  by  J,  0»  Lassence  admitting  the  same,  such  real 
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Stattmeni. 


estate  was  subject  in  equity  to  the  testamentary  appoint- 
ment or  disposition  thereof  made  by  Catherine  LoMence, 
in  exercise  of  the  power  reserved  by  the  indenture  of  the 
21st  of  October,  1843,  notwithstanding  that  the  same  in- 
denture was  never  duly  acknowledged  by  her  in  the  man- 
ner required  by  the  Act  3  &  4  Will.  IV,  c.  74;  and  that  the 
heir-at-law  of  Catherine  Lassence  ought  to  be  declared  to 
be  a  trustee  of  such  real  estate  for  the  parties  entitled 
thereto  under  her  said  will:  and  further,  that  the  two  se- 
veral sums  of  4202.  15&  2d.  Bank  3L  per  Cent  Annuities, 
and  302.  12«.  lid.  cash,  standing  as  aforesaid,  ought  to  be 
regarded  as  personal  estate;  or,  even  if  the  same  ought  to 
be  considered  as  part  of  the  testator's  real  estate,  still,  those 
sums  were  subject  to  the  trusts  of  the  testamentary  ap- 
pointment made  by  CcUherine  Laasence  in  favour  of  J,  O. 
Lassence^  and  S.  Read,  and  R,  Read, 


Avffimmt.  Mr.  R6U  and  Mr.  F,  8.  WiUiams,  in  support  of  the  ap- 
peal, contended  that  the  words  used  by  the  testator  were 
sufficiently  extensive  to  comprise  both  the  real  and  per- 
sonal estate;  that  the  whole  fee  simple  in  the  real  estate, 
and  absolute  interest  in  the  personal  estate,  vested  in  the 
testator's  daughter;  or,  if  the  Court  should  not  be  of  that 
opinion,  still  there  was  a  gift  of  a  life-interest  to  her,  cou- 
pled with  an  absolute  vested  interest  to  her  three  children. 
That  the  principal  object  of  the  testator  was  to  exclude 
any  interference  on  the  part  of  the  husband  with  the  dis- 
position of  his  property;  that  the  observations  of  Vice- 
Chancellor  Wigram  on  the  second  point,  in  Leeming  v. 
8herraU(a),  were  applicable  to  the  present  case.  The 
other  cases  cited  in  support  of  the  appeal,  as  to  the  con- 
struction of  the  will,  were  WhitteU  v.  Dudin  (6),  Arnold  v. 
Congreve{c),  Hulme  v.  Hvlme^d),  Ring  v.  Rardwick(e)y 


(a)  2  Hare,  14. 

(b)  2J.  &W.279. 

{c)  1  Ru08.  ^  My  209. 


(d)  9  Sim.  644. 
{e)  2  Beav.  352. 
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Winckworih  v.  Winckwarth  (a),  Saunders  ▼.  Vautier  (&), 
Mayer  v.  Townsend(c),  Campbdl  v.  Brovmrigg{d)y  Carver  v. 
Bowles  («),  and  Kampf  v.  Jones  (/).  As  regarded  the  sale 
of  part  of  the  testators  real  estate  to  the  BlackwaU  Rail- 
way Company,  the  case  of  Ex  parte  Hawkins  (g)  was  cited 
as  an  authority  in  favour  of  its  conversion,  and  it  was  con- 
tended, that  Catherine  Lassence,  in  whom  the  legal  interest 
was  vested,  had  authority  to  sell  the  same.  As  to  the 
effect  of  the  ante-nuptial  agreement  and  proceedings  re- 
lative thereto,  it  was  insisted  that  inducements  held  out 
by  a  wife  before  marriage  would  be  carried  into  effect  by 
the  Court,  and  that  the  husband  in  the  present  case, 
having  been  benefited,  and  given  an  unqualified  con- 
sent to  be  bound  by  the  agreement,  the  Court  would  not 
withhold  its  assistance,  but  decree  the  heir-at-law  to  carry 
the  deed  of  settlement  into  full  effect:  Baron  de  Bid  v. 
ThomeonQC)^  Ha/mmersley  v.  Baron  de  Biel(i),  Codrington 
V.  Earl  ofSheUmme  (k),  and  Steinmetz  v.  HaUhin  (I). 


1849. 


Arffumeni, 


The  Solicitor-Oeneral  and  Mr.  W.  M.  James^  for  the 
Defendant,  the  heir-at-law  of  Catherine  Lassence,  con- 
tended, with  reference  to  the  testator's  real  estate,  that  the 
Court  would  not  supply  the  want  of  the  acknowledgment 
of  the  deed  of  settlement  against  the  heir-at-law;  but, 
even  were  the  Court  inclined  to  do  so,  still,  in  the  present 
case,  on  reference  to  the  deed  it  would  be  seen  that  it  did 
not  affect  the  wife's  interest  in  the  testator's  real  estate, 
but  only  the  husband's  interest  therein,  whatever  that 
might  be;  that,  as  to  the  sale  of  part  of  the  real  estate  to 
the  BlackwaU  Railway  Company,  it  was  not  alleged  to  be 


(a)  8  Beav.  576. 
(6)  Cr.  &  Ph.  240. 
(e)  3  Beay.  443. 
Id)  1  Ph.  301. 
(e)  2  Rum.  A  My.  301. 
(/)  2  Keen,  766. 


(y)  13  Sim.  669. 
(A)  3  Beay.  469. 
(i)  12  C.  &  F.  46. 
(i)  2  Dick.  476. 
{I)  1  G.  A  J.  64. 
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a  sale  by  the  wife,  and  could  not  be  considered  a  canvernon^ 
inasmuch  as  it  was  effected  under  the  compulsory  clause 
contained  in  the  Act  establishing  that  Company^  which  did 
not  change  the  nature  of  the  property  taken  hj  it ;  that  the 
power  of  sale,  moreover,  given  by  the  will  to  GcUherine  Las- 
80nce,  was  to  be  exercised  for  the  sole  purpose  of  investing 
the  produce  in  some  purchase  which  might  be  deemed  more 
eligible  than  the  property  which  might  be  sold;  that  such 
sale  must  be  with  the  entire  consent  of  all  the  executors; 
and  that,  in  Ex  parte  Hawkiney  the  only  decision  of  the 
Vtce-Chancdior  was,  that  the  owner  in  fee  of  the  property 
had  actually  sold  it 

Mr.  James  Parker  and  Mr.  John  Baily,  for  the  personal 
representatives  of  the  testator's  widow,  contended  that  all 
the  cases  cited  in  support  of  the  appeal  were,  in  their  cir- 
cumstances, infinitely  stronger  than  anything  that  could 
be  found  in  the  present  case;  that,  in  Carver  v.  Bowles^ 
the  power  was  to  appoint  to  children  only,  and  the  will 
there  in  no  manner  disputed  the  interest  of  the  daughter,  in 
case  she  had  no  child;  that,  in  the  present  case,  there  was 
nothing  like  an  immediate  vested  interest  given  to  the  chil- 
dren oiCa;Oier%neLa88encejhvLiy  on  the  contrary,  as  regarded 
the  male  children,  the  attainment  of  twenty-three  years 
of  age  was  clearly  annexed  to  the  gift,  and  was  void  for 
remoteness ;  and  that  the  doctrine  laid  down  by  the  Master 
of  the  Rolls,  in  Scawin  v.  Watson  (a),  must  govern  the  pre- 
sent case,  the  gift  here  being  a  limited  one  followed  by  a 
subsequent  restricted  gift,  and  the  gift,  therefore,  not  en- 
larged by  the  failure  of  the  subsequent  gift 

Mr.  Goldfinch,  for  the  surviving  trustee,  stated,  that,  on 
his  behalf,  he  must  require  the  directions  and  aid  of  the 
Court,  in  case  any  order  should  be  made  for  the  sale  of 
the  testator's  leasehold  estates. 


{a)  10  Beav.  200. 
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The  Lord  Chakobllob: — 

There  is  no  doubt  as  to  the  rule  upon  which  the  princi- 
pal question  in  the  case,  the  title  to  the  personalty,  must  be 
decided.  In  this  and  the  many  similar  cases  which  have 
occurred,  the  only  question  is,  the  application  of  the  rule 
to  the  facts.  If  a  testator  leaves  a  legacy  absolutely  as  re- 
gards his  estate,  but  restrains  the  mode  of  the  legatee's  en- 
joyment of  it,  to  secure  certain  objects  for  the  benefit  of  the 
l^atee^  on  failure  of  such  objects,  the  absolute  gifl  prevails ; 
but  if  there  is  no  absolute  gift  as  between  the  legatee  and 
the  estate,  but  particular  modes  of  enjoyment  are  prescrib- 
ed, and  those  modes  of  enjoyment  fail,  the  legacy  forms  part 
of  the  testator's  estate,  as  not  having,  in  such  event,  been 
given  away  from  it.  In  the  latter  case,  the  gift  is  only  to 
particular  purposes;  in  the  former,  the  purpose  is  the  bene- 
fit of  the  legatee  as  to  the  whole  amount,  and  the  direc- 
tions and  restrictions  are  to  be  considered  as  applicable  to 
a  sum  no  longer  part  of  the  testator's  estate,  but  already  the 
property  of  the  legatee.  In  eveiy  case,  therefore,  the  ques- 
tion must  be  one  of  construction,  and,  except  for  the  pur- 
pose of  such  construction,  very  little  assistance  can  be  de- 
rived from  former  decisions.  It  is,  however,  obvious  that 
the  intention  that  the  gift  should  be  absolute  as  between 
the  legatee  and  the  estate,  is,  as  in  all  cases  of  construction, 
to  be  collected  from  the  terms  of  the  will,  and  not  from 
there  being  words  used  which,  standing  alone,  would  con- 
stitute an  absolute  gift.  In  Scatvin  v.  Watson  (a),  there 
were  words  of  absolute  gift  of  the  lOOOl,  but  the  Master  of 
the  RoUs  considered  the  whole  direction  to  amount  to  a 
gift  of  the  lOOOZ.  for  the  benefit  of  the  daughter,  to  pay  her 
the  interest  for  life,  with  remainder  to  her  children;  and. 


1849. 
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(a)  10  Beav.  200. 
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upon  an  appeal,  I  concurred  in  that  opinion,  and  affirmed 
his  Lordship  s  order.  In  Oompertz  v.  Oompertz  (a),  there 
were  words  which,  standing  alone,  would  have  amounted 
to  an  absolute  gift,  but  special  provisions  followed,  which 
failing,  the  Vice-ChmceUor  of  England  held  the  fund  to  be 
undisposed  of;  and,  on  appeal,  I  affirmed  that  decision,  and 
stated,  that,  in  the  cases  cited,  there  was  a  gift,  and  then  a 
direction  as  to  the  manner  in  which  the  legacy  was  to  be 
applied  to  the  benefit  of  the  legatee,  and  not  in  qualifica- 
tion or  diminution  of  the  original  gift,  but  merely  a  direc- 
tion as  to  the  mode  in  which  it  was  to  be  dealt  with  and 
enjoyed  in  certain  cases. 


Upon  again  examining  the  earlier  cases,  I  adhere  to  this 
description  of  the  rule.  In  Campbeti  v.  Brownrigg  (6),  there 
was  a  direct  gift  of  50,000  sicca  rupees,  to  be  employed 
for  the  use  of  the  legatee  in  a  particular  manner.  That 
manner  of  employment  having  failed,  Lord  Lyndhurgt^  re- 
versing the  decision  of  the  Court  below,  held  that  the  le- 
gatee's title  was  absolute,  saying,  to  the  extent  prescribed, 
the  use  was  controlled,  but  no  further.  The  other  cases 
cited  on  the  part  of  the  Appellant,  Winckworih  v.  Winck- 
worth  (c),  Huhne  v.  HvJme  (d),  Mayer  v.  Townsend  (e ),  and 
WhiUeU  V.  Dudin  (/),  (in  which  case  Sir  Thomas  Plumer 
very  clearly  expounded  the  rule,)  proceeded  on  the  same  dis- 
tinction. Carver  v.  Bovcles{g)  and  Kampfy.  Jones (h)  were 
cases  of  the  execution  of  powers  in  which  there  were  abso- 
lute appointments  within  the  power,  and  attempts  to  mo- 
dify the  enjoyment  beyond  the  power;  and  it  was  held  that 
the  appointments  were  to  be  considered  absolute  one& 

Looking,  then,  at  this  will,  for  the  purpose  of  considering 


(a)  2  Ph.  107. 
(6)  lid. 301. 

(c)  8  Beav.  676. 

(d)  9  Sim.  644. 


(e)  3  Beav.  443. 
(/)  2J.&W.279. 
(^)  2  Ru88.  <fe  My.  301. 
(A)  2  Keen,  756. 
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whether  the  testator  intended  an  absolute  gift,  with  direc- 
tions as  to  the  mode  in  which  the  property  so  given  was 
to  be  enjoyed  by  the  legatee,  or  intended  that  the  gifl  only 
should  take  effect  in  the  several  cases  and  for  the  several 
purposes  specified,  it  appears  to  me  sufficiently  clear  that 
the  latter  was  his  intention ;  the  will  itself,  although  very 
inaccurately  worded,  and  therefore  creating  a  difficulty  in 
ascertaining  with  very  great  certainty  what  ia  particular 
passages  was  the  real  intention  of  the  testator,  when  ex- 
amined with  that  view,  leaves  no  doubt  of  what  his  inten- 
tion was.  In  the  first  place,  he  names  his  wife  and  two 
other  persons  executors  and  trustees:  he  appoints  them  ex- 
ecutors, and  then  gives  the  property  to  them;  there  were 
certain  specific  purposes  to  be  answered,  annuities  and  debts 
to  be  paid,  and  other  directions  to  be  followed;  then  he 
proceeds  to  give  away  the  residue,  and,  having  appointed 
three  persons  executors,  and  those  same  three  persons  trus- 
tees, for  the  earlier  purposes  of  his  will,  he  deals  with  that 
residue  in  these  terms:  '*  I  give  and  bequeath  to  my  only 
daughter,  Catherine  Ready  wife  ot  Joseph  Read,  the  residue 
and  remainder  of  my  property,  wheresoever  and  whatso- 
ever." Now,  on  the  part  of  the  Appellant  it  is  desired 
that  it  should  be  read  as  if  this  was  an  end  of  that  gift. 
No  doubt  that  would  be  an  absolute  gift,  capable  of  being 
controlled,  perhaps,  by  other  parts  of  the  will ;  but  it  would 
be  in  terms  an  absolute  gift,  because  it  appears  to  me  quite 
clear  that  it  is  not  a  gift  of  the  beneficial  interest  in  the 
property, — ^it  is  a  gift  to  her  for  certain  purposes  which  are 
afterwards  prescribed.  If  there  were  any  doubt  about 
that,  the  words  that  follow,  "  to  receive,"  put  an  end  to 
that  doubt;  but  it  is  further  proved  by  the  provision  in  the 
will,  which  enables  her  to  transfer  or  dispose  of  the  princi- 
pal of  the  ftmds,  which  she  may  do,  but  only  for  the  pur- 
pose of  changing  the  same  from  one  security  to  another; 
and  then,  in  the  exercise  of  that  discretion,  she  is  to  call  in 
aid  the  opinion  of  the  other  executors.    It  is  a  gift  to  her, 
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1849.        therefore,  of  the  residue;  but  it  is  a  gift  of  the  i'esidue  in 
trust,  and  the  trusts  are  afterwards  declared.    Now,  for 
what  purpose  is  the  gift?    If  the  words,  instead  of  being 
"  to  receive,''  had  been  "  in  trust,"  of  course  there  could 
have  been  no  question  raised  at  all;  and  the  first  point  that 
arises  is,  whether  it  is  not  sufficiently  evident  on  the  face 
of  the  will  that  it  is  given  to  her,  the  primary  object  being 
answered  of  payment  of  debts  and  legacies,  in  trust  to  cany 
the  further  purposes  of  the  will  into  effect     The  testator 
gave  it  to  her  ^'to  receive  the  interest  thereof  during  her 
lifetime."    If  the  words  had  been  "  in  trust  to  retain  the 
interest  during  her  lifetime,"  there  would  have  been  an 
end  of  the  question.    However,  she  is  "  to  receive  the  in- 
terest thereof  during  her  lifetime,  both  in  funds  and 
houses,  and  the  interest  of  money  arising  from  any  other 
source,  and  without  being  subject  to  any  control  or  re- 
straint." Then  come  those  provisions  which  were  obviously 
intended  to  protect  her  against  marital  authority,  in  the 
event  of  her  taking  a  husband.     In  the  next  place,  there 
is  the  prohibition  against  selling;  and  then,  having  given 
her  in  that  way  an  estate  for  life,  or  rather  a  direction  to 
her  to  whom  the  whole  property  has  been  given,  to  retain 
the  interest  for  life,  the  testator  says,  ''  It  is  also  my  will 
that  the  whole  property  shall  be  divided  between  her  chil- 
dren after  her  decease,  share  and  share  alike."    There 
again,  the  Appellant  would  stop,  and  say  here  is  a  positive 
gift  to  the  children;  but  in  that  case  you  are  resting  in  the 
middle  of  a  sentence,  and  you  cannot,  in  ascertaining  the 
intention  of  the  testator,  strike  out  words  which  are  so  im- 
mediately connected  with  the  gift  as  to  shew  exactly  what 
he  meant      The  property  is  to  be  divided  among  the 
children  in  manner  following;  that  is  to  say,  sons,  when 
they  attain  twenty-three.    Now,  that  must  undoubtedly 
be  taken  as  one  direction,  because  '4n  manner  following" 
is  the  same  as  if  the  manner  had  been  incorporated  in 
the  gift;  and  if  that  had  been  incorporated  in  the  gift, 
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it  would  be  a  gift  to  the  children  of  the  tenant  for  life,  when 
they  shall  attain  twenty-three  years  of  age;  that  is  to  say, 
it  is  the  case  oi  Leake  y.  Itobineon  (a).  It  is  to  a  class  of 
persons,  some  of  whom  may  be  bom  after  the  testator's 
own  death,  and  are  not  to  have  the  benefit  of  the  gift  till 
they  are  twenty-three,  and  then,  and  not  till  then;  and 
amongst  such  children,  and  not  other  children,  it  is  then 
to  be  divided  A  gift  to  divide  property  among  unborn 
children  at  twenty-three  years  of  age,  is  a  gift  void  for  re- 
moteness. Consequently,  it  appears  to  me  quite  plain  that 
the  moiety  bequeathed  to  the  sons  falls  within  the  same 
rule;  it  is  the  same  as  if  none  of  them  attained  twenty- 
three;  it  is  therefore  undisposed  of,  and  goes  with  the  re- 
sidue of  the  property. 
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Then  it  is  not  in  dispute  that  as  to  the  rest  the  gift  is 
void,  because  they  are  not  only  children's  children,  but  chil- 
dren bom  not  only  after  the  death  of  the  tenant  for  life,  but 
after  the  death  of  the  tenant  for  life  not  in  being.  That  is 
matter  in  conunon  between  all  the  parties.  It  is  not  in 
contest  that  all  the  subsequent  gift»  are  void  for  remote- 
ness. 

Then  comes  the  most  important  part  of  this  will,  as  it 
appears  to  me,  viz.  the  question  whether  it  is  an  absolute 
gift,  or  whether  it  is  only  a  direction  to  her  to  whom 
the  property  was  given  to  retain  the  income  for  her  life. 
Now,  the  testator  contemplates  children  of  his  daughter, 
and  contemplates  children  of  those  children,  and  then 
he  provides  for  those  eventa  He  next  proceeds  to  pro- 
vide for  the  only  other  event  which  could  happen,  name- 
ly, there  not  being  children,  and  he  proceeds  as  follows: 
— "  And  if  they  have  no  issue,  then  to  go  to  the  nearest 
relation  on  their  mother's  side."    Has  not  the  testator 


(a)  2  Mer.  363. 
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1849.  ^^  those  tenns  disposed  of  all  the  beneficial  interest  after 
the  life  estate  to  the  daughter?  He  says,  I  giye  to  the 
daughter  for  life,  and  then  I  giye  to  her  children.  He 
then  endeayours  to  proyide  for  her  children's  children,  and 
Judgment  j£  ^j^^^^  ^^  ^^  children  (which  is  the  only  other  altemar 
tiye  that  could  happen),  then  he  giyes  it  to  somebody 
else.  Now,  how  is  that  consistent  with  the  intention  that 
there  should,  in  any  eyent,  be  an  absolute  gift  in  the 
daughter,  and  merely  a  mode  of  enjoyment  prescribed  by 
proyiding  for  herself  and  her  family?  If  the  testator  has 
giyen  eyerything  away  in  eyery  possible  eyent,  he  could 
not  haye  an  intention  that  anything  should  remain  for  the 
party  the  object  of  his  gift.  During  the  argument,  I  ask- 
ed if  there  was  any  case  in  which  that  had  occurred.  It 
can  only  be  material  when  the  first  expressions  are  am- 
biguous, for  if  there  is  a  distinct  positiye  gift,  and  the  in- 
tention is  expressed,  of  course  nothing  that  afterwards 
follows  can  affect  the  construction  of  the  positiye  gift.  It 
would  be  an  extraordinary  case  indeed  if  it  could:  but 
where  the  first  gift  is  capable  of  two  constructions,  you 
haye  to  look  at  other  parts  of  the  will  to  see  what  the  tes- 
tator's intention  was;  and  no  doubt  the  dealing  with  the 
whole  property  under  any  circumstances  that  could  arise, 
is  an  important  consideration  in  putting  a  construction  on 
ambiguous  expressions.  I  haye  looked  at  eyery  case  referred 
to,  and  I  haye  endeayoured  to  find  others,  but  I  haye  met 
with  no  case  in  which  that  question  has  arisen,  where  there 
has  been  an  attempt  to  giye  away  the  whole  interest  in  eyery 
possible  eyent  that  the  testator  contemplated,  nor  does  it 
seem  possible  that  these  two  intentions  could  exist  together. 
If  they  are  both  found  in  the  same  will,  the  Court  may 
haye  to  decide  which  is  to  preyail,  but  if  the  first  is  am- 
biguous and  the  other  is  not,  the  unambiguous  expression 
must  haye  great  effect  in  controlling  that  which  is  ambig- 
uous, in  order,  if  possible,  to  make  eyery  part  of  the  will 
coincide,  and  that  there  may  not  be  a  yiolation  of  any 
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provisions  in  any  part  of  it  No  case  like  that  has  arisen 
excepting  one,  which  is  not  directly  applicable  to  the  pre- 
sent case:  I  refer  to  Kampfy.  Jones  (a),  already  mention- 
ed by  me.  There  was  in  that  case  a  gift  to  the  next  of 
kin  of  the  legatee,  but  that  was  not  a  gift  under  the  will: 
it  was  an  execution  of  a  power;  and  the  Court  held,  that 
the  gift  to  the  first  taker  was  within  the  power,  and  there- 
fore good,  but  that  the  attempt  to  regulate  and  control 
the  future  enjoyment  of  the  property  was  beyond  the  power, 
and  therefore  bad;  and  the  Court  held,  therefore,  that 
the  appointment,  when  good  for  the  benefit  of  the  first 
taker,  could  not  be  controlled  by  that  which  followed,  which 
was  beyond  the  reach  of  the  power.  It  is  quite  true  that 
there,  as  here,  the  Court  had  to  look  to  what  was  the  in- 
tention, because,  if  it  appeared,  that,  having  regard  to  the 
whole  of  the  will,  there  was  an  intention  to  appoint  abso- 
lutely to  the  first  taker,  undoubtedly  it  would  operate  on 
the  question  before  the  Court  It  seems  the  opinion  of 
the  Court  was  very  much  regulated  by  the  fact,  that  this 
was  an  execution  of  a  power,  and  that  that  part  of  the  will 
which  ineffectually  attempted  to  execute  the  power,  being 
beyond  the  power,  could  not  control  an  absolute  and  an- 
tecedent gift  in  the  early  part  of  the  will.  But  the  argu- 
ment there,  which  seemed  to  operate  on  the  mind  of  the 
Court  was,  that  there  was  an  absolute,  positive,  and  un- 
doubted exercise  of  the  power,  so  as  to  amount  to  an  ap- 
pointment in  the  first  instance;  therefore  the  subsequent 
part  of  the  will,  if  inconsistent  therewith,  could  not  be 
considered  as  controlling  an  unquestionable  gift.  So,  if 
there  had  been  in  this  case  an  unquestionable  gift  in  the 
early  part  of  the  will,  I  should  have  attached  some  weight 
to  it  But  it  is  because  the  first  part  of  the  wlQ  is  doubt- 
ful and  ambiguous,  and  capable  of  a  different  construction, 
that  we  are  to  look  at  other  parts  of  the  will  to  see  what 
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oonstruction  is  most  consistent  with  the  apparent  intention 
of  the  testator.  Now,  looking  at  this  will,  and  without  at 
all  infringing  on  any  one  of  the  cases  that  have  occurred, 
it  appears  to  me  there  is  not  in  this  case  that  absolute  po- 
sitive gift  in  the  first  instance,  which  would  bring  it  with- 
in the  principle  of  any  of  the  decided  cases.  I  think,  on 
the  contrary,  the  whole  prayision  taken  together  is  suffi* 
cient  to  shew  there  was  no  intention  that  the  original  le- 
gatee should  take  the  absolute  interest,  sul]ject  to  any  am- 
trol,  for  her  own  benefit,  as  to  the  mode  of  enjoyment,  but 
that  the  intention  was  that  she  should  have  an  estate  for 
life,  and  for  life  only,  and  a  provision  for  her  family,  which, 
from  the  mode  in  which  it  is  to  be  carried  into  effect,  be- 
comes inoperative  in  law,  and  that,  consequently,  on  her 
death  the  property  becomes  undisposed  of,  and  forms  part 
of  the  testator's  residue. 


Now,  as  to  the  other  point,  viz.  the  railway  purchase,  I  do 
not  see  that  there  is  any  case  made.  It  depends  on  the 
Railway  Act;  and  that  provides,  that  if  property  shall  be 
taken,  the  purchase-money  shall  be  laid  out  upon  other  pro- 
perty, which  is  to  be  settled  in  the  same  way ;  in  short,  that 
it  shall  preserve  the  character  of  land  for  the  benefit  of  all 
parties  entitled;  and  there  is  nothing  on  that  part  of  the 
case  that  affects  the  money  produced  by  the  sale  of  land 
to  the  Railway  Clompany. 


[His  Lordship  here  proceeded  to  the  remaining  question, 
viz.  how  far  the  will  of  Catiierine  Lassence  was  binding  in 
favour  of  her  devisees  against  her  heir-at-law,  when  a  dis- 
cussion of  considerable  length  arose  between  his  Lordship 
and  Mr.  BoU,  which  ended  in  his  Lordship  stating  that 
he  would  look  at  the  pleadings  in  the  original  and  supple- 
mental suits,  and  state  his  opinion  on  the  question  the  fol- 
lowing day,  the  1 1th  of  December,  and  which  was  as  fol- 
lows:]— 
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The  LoBB  Chancbllob: — 

I  have  looked  at  these  two  bills,  and  it  appears  to  me, 
that  there  is  no  case  either  alleged  or  proved  against  the 
heir.  There  is  merely  an  allegation  in  a  bill  filed  by  a  mar- 
ried woman,  and  the  husband  answers  and  admits  the  al- 
l^ation,  and  then,  upon  her  death,  he  files  a  bill  resting 
his  case  (for  there  is  nothing  else  to  rest  it  on  as  mat- 
ter of  evidence)  upon  what  had  been  alleged  in  the  bill 
filed  by  the  wife.  It  is  quite  clear,  therefore,  that  there  is 
not  only  no  evidence,  but  no  appearance  of  there  being  any 
possible  means  of  proving  the  fact  The  cause  being  then 
brought  on  for  hearing,  in  that  state  of  evidence,  it  is  quite 
obvious  there  could  be  only  one  result  of  the  proceeding, 
viz.  that  the  bill  must  have  been  dismissed  for  want  of 
proof  That,  probably,  would  be  as  far  as  it  would  become 
me  to  go;  but,  though  it  does  not  come  before  me  for  judg- 
ment, on  the  suggestion  of  the  Plaintiff,  I  will  state  in  what 
way  it  stands  in  point  of  right  and  proof 

A  bill  is  here  filed  by  a  married  woman,  alleging  a  parol 
agreonent  before  marriage  and  a  subsequent  marriage, — a 
contract  solely  and  entirely  for  her  benefit;  nothing  what- 
ever is  given  up  to  the  husband,  nor  is  anything  con- 
tracted to  be  done  by  him,  but  he  is  to  take  30002.,  which 
he  does  take,  and,  taking  that  sum,  he  (contracts  that  the 
wife  shall  enjoy  the  rest  of  her  property.  Nothing  follows 
on  that;  the  marriage  takes  effect^  and  a  deed  is  prepared, 
to  which  the  wife's  name  is  attached,  but  which  is  quite 
immaterial,  as  she  was  incapable  of  binding  herself  in  that 
way;  a  document,  indeed,  is  prepared,  which  never  was 
acknowledged  by  her,  and  never  received,  therefore,  that 
ceremony  which  by  law  is  necessary  to  bind  her  interest; 
and  under  these  circumstances  she  dies,  and  then  her 
husband  files  a  bill,  and  the  equity,  of  course,  which  he 
thereby  asserts  is,  that  he  and  his  wife  contracted  before 
their  marriage,  that  there  should  be,  if  necessary,  a  settle- 
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ment,  ("  If  necessary,"  of  course,  means  necessary  for  the 
purpose  of  the  contract  which  was  to  secure  her  in  the  en- 
joyment of  her  separate  estate).  He  then  states  that  no- 
thing transpired  after  that  to  bind  the  wife;  but  that,  if 
a  settlement  had  been  prepared  in  the  way  in  which  it 
ought  to  have  been,  there  would  have  been  a  provision 
contained  in  it,  reserving  to  the  wife  power  to  give  away 
the  property  by  will;  that  she  made  a  will,  whereby  he,  the 
husband,  was  to  be  benefited  to  a  certain  extent;  and 
that  he,  as  her  devisee,  claimed  as  against  her  heir  to  have 
the  will  carried  into  effect 


In  the  first  place,  suppose  the  wife  to  have  been  living, 
could  any  one  assert  any  equity  against  her?  The  whole 
is  for  her  benefit;  there  is  nothing  against  her  but  a  parol 
contract  before  marriage,  and  there  is  nothing  but  mar- 
riage ensuing,  which  will  not  support  tlie  contract;  and 
such  a  contract  cannot  be  carried  into  effect  imder  the 
Statute  of  Frauda  Now,  the  case  of  HamAfMrdey  v.  Baron 
de  Bid  (a)  was  referred  to  in  support  of  the  husband's 
equity,  but  it  is,  unfortunately,  only  stated  in  a  note  to 
the  report  of  the  case  when  it  came  before  the  House  of 
Lords.  It  is  not  reported  before  this  Court  at  alL  I  was 
very  glad  to  find,  that,  in  delivering  judgment  in  that  case, 
I  guarded  myself,  as  I  supposed,  against  such  a  use  being 
made  of  the  case ;  because  I  there  observed,  that  a  parol 
contract  followed  only  by  marriage  is  not  to  be  carried  into 
effect,  marriage  being  no  part  performance  of  the  contract 
If  it  were,  there  would  be  an  end  of  the  Statute  of  Frauds, 
which  enacts  that  a  contract  in  consideration  of  marriage 
shall  not  be  binding,  unless  it  be  in  writing.  If  marriage 
be  part  performance,  every  parol  contract  followed  by 
marriage  would  be  binding.  That  is  no  new  doctrine;  it 
is  what  Lord  Eldon  says  in  Dv/ndas  v.  Diiten8(b\  and  has 


(a)  12  C.  <fe  P.  45. 


(b)  1  Ve8.jun.196. 
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always  been  considered  and  recognised  as  law.  In  Hawr 
fnerdey  v.  Baton  de  Bid,  I  stated  that  that  case  was  to  be 
thus  distinguished,  viz.  by  the  husband,  on  his  part>  hay- 
ing contracted  to  do  something  which  he  had  actually  done, 
and,  having  done  that,  there  was  a  part  performance  of  the 
contract  which  had  relation  to  property  to  which  he  was 
entitled.  In  that  ease  there  was  a  contract  before  marriage, 
and  the  question  turned,  first  upon  this,  yiz.  whether,  there 
being  a  contract,  the  parties  entering  into  the  contract 
were  the  parties  authorised  to  do  so;  and  I  was  of  opinion 
that  they  were.  The  case  of  Hammersley  v.  Baron  de  Bid, 
therefore,  not  only  does  not  sanction  the  doctrine  on  which 
alone  this  bill  is  attempted  to  be  supported,  but  the  rea- 
son given  for  the  judgment  proves  directly  the  reverse. 
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Supposing,  however,  the  objection  I  have  adverted  to 
not  to  be  good,  could  any  one  enforce  the  agreement  against 
the  wife?  The  wife  enters  into  a  parol  agreement,  which 
is  not  binding  at  all,  and  she  does  nothing  in  the  course 
of  her  life  which  would  make  it  binding.  She  affixes  her 
name  to  a  deed  which  is  inoperative,  and  she  does  not 
(but  for  what  reason  does  not  appear)  do  that  which  the 
law  considers  alone  sufficient  to  bind  her  interest  in  the 
land.  First  of  all,  the  biQ  prayed  that  this  might  be  made 
good,  by  supplying  the  want  of  acknowledgment.  The 
making  it  good  would  entirely  destroy  the  guard  that  the 
law  throws  round  married  women  for  their  protection. 
Why  does  the  law  say  a  married  woman  shall  not  be 
bound,  unless  certain  ceremonies  take  place?  Because 
it  presumes  she  is  imder  the  influence  of  her  husband.  If 
the  mere  execution  of  a  deed  is  to  supply  the  defect,  the 
moment  you  establish  such  a  rule,  the  guard  which  the 
law  throws  round  a  married  woman  is  destroyed,  and  I  am 
quite  clear  that  such  a  doctrine  would  be  productive  of 
the  greatest  possible  evil.     This,  therefore,  is  the  case  of  a 
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married  woman,  who  has  never  done  anything  in  her  life- 
time to  bind  herself,  and  dies  under  these  circumstanoes; 
and  then  there  is  a  bill  filed  by  those  who  claim  under  her 
will,  which  she  had  no  authority  to  make,  praying  the 
Court  to  consider  the  case,  just  as  if  there  had  been  a  set- 
tlement executed  and  a  power  reserved  to  her,  which  the 
law  permits,  of  dealing  with  her  property  independently 
of  those  guards  which  the  law  throws  around  a  married 
woman  when  she  is  dealing  with  property  actually  vested 
in  her. 


Under  these  circumstances,  I  am  clear,  that,  even  if  the 
facts  alleged  were  proved,  the  objection  to  the  contract 
would  equally  have  prevailed.  In  point  of  fact,  there  are 
three  grounds,  each  of  which  is  sufficient  to  dispose  of  the 
case  as  between  the  devisee  and  the  heir. 


A  discussion  having  arisen  as  to  the  costs  of  the  appeal, 
his  Lordship  stated,  that  his  rule  was,  that,  when  the  case 
had  been  once  decided,  and  the  decision  was  quarrelled 
with,  but  found  to  be  correct,  the  parties  complaining  must 
pay  the  costs  of  the  contest  The  appeal  was  accordingly 
dismissed,  with  costs. 
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1849. 
In  re  JONATHAN  SANDFORD,  a  Lunatia  Dec.  7th  A 

U22nd. 
NDER  an  order  of  the  Lard  Ohancdlar,  of  the  8th  of  SmbU,  the  w- 

June,  1846,  one  of  the  Masters  in  Lunacy  personally  exam-  chancellor,  un- 

ined  Jonathan  Scmdford,  and,  on  the  11th  of  July,  1846,  ^^j^^^/J^^ 

certified  that  he  was  a  lunatia    By  an  order  of  the  Lord  Stat  i  WiiilY, 

Chancellory  dated  the  30th  of  July  1846,  Humphrey  Sand-  no  title  on  a 

ford  and  Elizabeth  Sandford  were  appointed  guardians  of  S^^^he- 

the  person  of  the  lunatic,  and  H.  Sandford  was  appointed  ?^^*^^'*^2^' 

the  receiver  of  the  lunatic's  estatea  rale,  where  the 

piirchaae-money 
exceeds  700^, 

In  August,  1842,  and  previously  to  the  lunacy,  /.  Sand-  although  the 

A  *  nf  total  amoant 

ford  advanced  to  G.  E.  Thompson  a  sum  of  12002.,  by  way  of  due  and  pay- 
mortgage  on  certain  freehold  property  situate  in  Kent;  and  ^  Ae^wtote  of 
in  the  deed  securing  the  repayment  thereof  and  interest,  was  ^*  ^T^%  ^^^^ 
contained  a  power  for  J.  Sandford  to  sell  the  premises,  in  auuition)  is  leu 
case  of  default  of  payment,  on  a  particular  day,  of  the  prin-  but  the  Xord ' 
cipal  and  interest  monies.    The  mortgage  and  title  deeds  ^^^^^^'^ 
were  afterwards  deposited  by  /.  Sandford  with  other  par-  ^  reeeiyer  of 
ties,  as  a  security  for  monies  owing  to  them  from  the  luna-  tate,  (the  pur- 
tia     E.  Samdfordy  on  the  application  of  the  Petitioner,  as  ^^g^^  take 


the  receiver  of  the  lunatic's  estate,  consented  to  pay  the  ^^^JreferwoM*" 

sums  due  from  the  lunatic  to  the  equitable  mortgagees,  to  the  Master, 

amounting  in  the  whole  to  500!.;  and  the  mortgage  and  ther  the  lunatic 

title  deeds  were  handed  over  to  her  on  payment  of  that  ™  w^^Sm 

gmn.  was  due  en  the 

mortgage,  whe- 
ther the  sale 

In  consequence  of  the  lunacy  of  J. Sandford^  (the  jurisdic-  that  had  been 

tion  of  the  Lord  Chancellor  being  limited  by  the  Act  8  &  9  per  one,  and 

Vict  c.  100,  under  which  the  lunacy  was  found)  the  power  of  JJ.  cJming'to 

sale  given  to  him  could  not  be  exercised :  and  in  the  month  ^^^  ^""*^*^ 

*^  '  ^    ^  mortgagee  on 

of  February,  1848,  C  E.  Thompson,  the  original  mortgagor,  its  completion. 
by  deed  conveyed  the  mortgaged  premises  to  the  Petition- 
er, in  trust  to  seU,  and,  after  payment  of  the  costs  of  the 
sale,  out  of  the  purchase-money  to  satisfy  the  amount  due 
to  E.  Sandford;  and,  in  the  next  place,  to  retain  to  him- 
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self,  as  the  receiver  of  the  lunatic's  estates,  the  amount 
and  costs  remaining  due  under  the  securities  made  to  the 
lunatic,  and,  after  such  payment  and  retention,  to  pay  the 
residue  (if  any)  to  C.  E.  Thompson.  The  mortgaged  pre- 
mises were  accordingly  sold,  and  realised  the  sum  of  9002L 
only;  so  that,  after  payment  of  the  5001.  due  to  E.  Sandfard, 
there  would  be  only  4002.  coming  to  the  lunatic's  estate  in 
part  satisfaction  of  a  much  larger  sum  due  thereto.  The 
petition,  as  originally  presented  by  ^.iSan^/brcI,  after  stat- 
ing the  above  facts,  verified  by  affidavit,  prayed,  that,  on 
payment  to  the  Petitioner  of  the  sum,  not  exceeding  700/1, 
which  should  remain  after  payment  of  the  amount  due  to 
E.  Scmdfordy  the  Petitioner  might  be  directed,  in  the  place 
of  the  lunatic,  to  convey  the  mortgaged  hereditaments  to 
the  purchaser. 


Argummt.  Mr.  James  Parker  and  Mr.  Remhaw,  for  the  Petitioner, 
relied  on  the  5th  section  of  the  Stat  1  WilL  IV,  c.  60  (a),  as 
an  authority  for  the  order  sought. 


(a)  ^' And  be  it  further  enacted, 
that  where  any  such  person  as 
aforesaid,  being  lunatic,  shall  not 
have  been  found  such  by  inquisi- 
tion, it  shall  be  lawful  for  the  Lord 
Chancellar,  intrusted  as  aforesaid, 
to  direct  any  person  whom  the  said 
LordChaneeUormAj  think  proper 
to  appoint  for  that  purpose,  in  the 
place  of  such  last-mentioned  lu- 
natic, to  convey  or  join  in  convey- 
ing such  land,  or  to  transfer  or 
join  in  transferring  such  stock, 
and  receive  and  pay  over  the  divi- 
dends thereof,  as  hereinbefore  is 
mentioned;  and  every  such  con- 
veyance, transfer,  receipt,  or  pay- 
ment shall  be  as  effectual  as  if  the 
said  person,  being  lunatic,  had 


been  of  sane  mind,  memoty,  and 
understanding,  and  had  made, 
done,  or  executed  the  same ;  but 
where  any  sum  of  money  shall  be 
payable  to  such  lunatic,  no  such 
last-mentioned  order  shall  be 
made  if  such  sum  of  money  shall 
exceed  700?. ;  and  where  any  sum 
not  exceeding  700?.  shall  be  pay- 
able to  such  lunatic,  and  any  such 
order  shall  be  made,  the  Lord 
Chancellor,  intrusted  as  aforesaid, 
shall  direct  to  whom  and  in  what 
manner  the  money  so  payable 
shall  be  paid ;  and  every  payment 
made  in  pursuance  of  such  direc- 
tion shall  effectually  discharge 
the  person  paying  the  same,  firom 
the  money  which  he  shall  so  pay." 
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Hr.  Birhbeck  appeared  for  the  purchaser,  and  e: 
his  assent  to  take  the  title. 

The  mortgagor  did  not  appear  on  the  petition. 


1849. 
In  re 

SAVDrOBA. 

ArsfumenL 


The  LoBD  Chancellob,  after  perusing  the  3rd  and  5th 
sections  of  the  Act,  and  expressing  a  doubt  as  to  his  juris- 
diction, under  the  circumstances  of  the  case,  to  make  the 
order,  observed,  that  it  was  his  duty  to  take  care  not  to 
give  the  purchaser  a  bad  title.  If,  however,  the  purchaser, 
knowing  the  difficulty,  elected  to  take  the  title,  that  was 
another  thing,  but  he  (the  Lord  ChanceUar)  gave  him  no 
title. 


JmdgmeiU. 


His  Lordship  then  directed  the  petition  to  stand  over 
until  a  futiire  day,  when,  if  the  purchaser  should  signify 
his  willingness  to  take  the  title,  he  would  make  the  order. 

Liberty  was  also  given  to  amend  the  title  of  the  petition. 


On  the  petition  being  called  on  this  day,  Mr.  J.  Parker  Dec.  22n<2. 
said,  that  he  asked  an  order  for  a  reference  to  the  Master, 
to  inquire  whether  the  lunatic  was  a  mortgagee^  what  sum 
was  due  on  the  mortgage,  and  whether  the  sale  which  had 
been  made  was  a  proper  one,  and  what  would  be  coming  to 
the  lunatic  mortgagee  on  its  completion;  the  report  on 
which  inquiries  would  bring  out  the  facts  for  the  Lord 
Chancellor's  consideration;  and  an  order  was  made  accord- 
ingly. 

[Secretary  of  Lunatics'  Minute  Book,  for  1849,  No.  37.] 
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N<^.  %th.  9<A,  In  re  BLOYE'S  TRUST. 

Where  the  sale  ±  HIS  case  Came  before  the  Lord  ChancMor  by  way  of 
takM  p^ace  nn-   appeal  from  a  decision  of  the  Vice-Ohancdlor  of  England, 

der  a  power  con-  * 

tftined  in  an 

annuity  deed.  The  trustees  Under  the  will  of  Francis  Bloye  had  paid 
a teusteefor^the  '^^^  court  a  sum  of  1770t  1«.  9d,  under  the  provisions  of 
purpoMof  the    the  10  &  11  Vict.  c.  96,  as  one-fifth  part  of  the  residuary 

aale,  and  na-  '  ^  ^  ^ 

ther  he  nor  hii  estate  of  F.  Bloye,  being  the  share  which  was  bequeathed 

agent  L  qnali-  by  the  will  to  WtUiam  Mitchdi  Bloye,  subject  to  the  life- 

A^^^whTp.  ixiterest  therein  of  BobeH  Bloye,    The  Vioe'Cfhancettor  of 

An  annuitant  England  had  made  an  order  upon  the  petition  of  WUliam 

uL,  lo^^vL^  Lewis  and  Messrs.  0,  A  H.,  by  which  he  ordered  the  fund 

wS^th^iKMu-  ^  ^^"^  *^  ^^  P*"^  ^^^  ^  *^®  Petitioner^.,  after  payment 

ity,  hy  auction,  of  the  costs  of  the  trustees  of  the  wilL 

An  ohjection  to 
the  title  was  af- 

terwBTdi  taken,  The  petition  was  presented  under  the  following  circum- 
abandoned.  stances: — In  April,  1840,  W.  M.  Bloye,  in  consideration 
Ae^^dtliil"  ^^  ^^^'  granted  an  annuity  of  42i  to  Elizabeth  Pratt 
ward*  took  on     during  the  joint  lives  of  herself  and  three  other  persona 

assignment  to  a  ,  , 

trustee,  for  him-  And  by  the  Same  deed  he  assigned  to  E,  Pratt  his  one- 
personal  repre-  fifth  share  in  the  residuary  estate  of -F.  Bloye,  with  a  power 
mSor  who^w  ^^  ®*^^'  ^^  ^^^  ^^®  annuity  should  fall  into  arrear.  In  the 
not  employ  any  following  month  of  June,  W,  M.  Bloye  died,  and  his  widow, 

other  solicitor 

at  the  price  '     who  afterwards  married  James  HUlman,  was  the  sole  exe- 

but  without 

Se^d^m^^  JE.  PrcKtt,  the  annuitant,  died  in  1841,  and  Oeorgiana 
S^^^^*^*  T^oodman  was  her  administratrix. 

that  such  a  pur- 
chase could  not  be  sustained. 

Where  a  fund  has  been  brought  into  court  under  the  Trustees  Relief  Act  (10  &  11  Vict,  c  96), 
ad  a  deed  und<       *"*  --        • ^ 

der  it  to  be  set  fi 


and  a  deed  under  which  a  party  claims  the  money  is  held  invalid,  the  Court  cannot,  on  petition,  or- 
t  aside — Semble, 


In  such  a  case  the  Court  will  prefiice  an  order  dismissing  the  petition,  with  a  declaration  that  it 
considers  the  deed  to  be  invalid. 

Observations  upon  the  Trustees  Belief  Act 

Where  tnistees  who  pay  money  into  court  under  the  Act,  deduct  a  sum  for  their  costs,  the  pro- 
priety of  that  course  can  only  be  questioned  by  filing  a  bill. 
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The  petition,  after  mentioning  these  circumstances,  pro-  1649. 
ceeded  to  state,  that,  in  1846,  the  annuity  had  fallen  into  j^^  ^ 
arrear;  and  that  ft  Foorfitian,  the  representative  of  the  Bwy^^must. 
annuitant,  with  the  concurrence  of  Mrs.  HiUmcmy  the  re- 
presentatiye  of  the  grantor,  caused  the  one-fifth  share  of 
W.  M.  Bloye  in  the  testator's  residuary  estate  to  be  put  up 
for  sale  by  public  auction,  on  the  19th  of  September,  1846; 
that,  in  the  particulars  of  sale,  it  was  stated  that  the  sale 
was  by  order  of  the  administratrix  of  an  annuitant,  un- 
der a  power  of  sale;  and  Messrs.  0.  S  H.  were  stated  in 
the  particulars  to  be  the  solicitors  of  the  vendora  At  the 
foot  of  one  of  the  particulars  of  sale  there  was  the  follow- 
ing consent  to  the  sale,  which  was  addressed  to  the  auc- 
tioneers, and  signed  by  Mrs.  HiUman:  '^  I  do  hereby,  as  the 
executrix  of  the  will  of  my  late  husband  W.  M.  BUyye^  de- 
ceased, authorise  you  to  sell  the  reyersionary  interest  re- 
ferred to  in  this  particular,  for  not  less  than  9002.,  and, 
when  sold,  I  do  hereby  agree,  out  of  the  purchase-money, 
and  in  consideration  of  the  vendor,  G.  TFbodman,  adminis- 
tratrix of  E,  Pratty  deceased,  the  annuitant,  consenting  to 
the  sale  thereof  at  the  said  sum  of  9002.,  to  redeem  the  an- 
nuity above  referred  to,  upon  the  understanding  that  the 
balance  of  the  purchase-money  of  the  above-mentioned 
property,  after  payment  of  your  and  all  other  charges  and 
expenses,  be  paid  over  to  me  as  such  executrix.^'  This 
consent  was  procured  by  Messrs.  0.  cfe  H,  from  Mra  HiUr 
man  before  she  had  proved  the  will,  and  they  acted  as  her 
solicitors  afiierwards  in  obtaining  probate  of  it. 

At  the  auction,  Barker  was  declared  to  be  the  purchaser, 
for  9002.,  and  an  abstract  of  the  title  was  forwarded  to  his 
solicitor.  An  objection  was  taken  to  the  title,  on  the 
ground  that  the  memorial  of  the  annuity  deed  was  defec- 
tive, and  Messrs.  0.  d^  H.  thereupon  returned  to  him  his 
deposit,  cancelled  the  agreement  for  sale,  and  paid  him  his 
costs.     These  circumstances  were  never  communicated  by 
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1849.        Messrs.  0.  Jk  H,  to  Mrs.  HiUman,  but  they  determined  to  pur- 
^  ^  chase  the  reversionary  interest  of  W.  M.  Blaj/e  on  their  own 

Bu>tb'8  TRvn.  account  A  deed  was  accordingly  prepared  by  them,  dated 
the  27th  of  November,  1846>  and  made  between  0.  Wood- 
man of  the  first  part,  Mr.  and  Mrs.  HiUmcm  of  the  second 
part,  and  WiUiam  Lewis  (who  was  a  clerk  of  Messrs.  0.  d:  H.) 
of  the  third  part  It  recited  the  will  oiF,  Bloye  and  the 
annuity  deed  of  April,  1840,  and  that  Mr.  and  Mra  HUlman 
had  contracted  with  Lewis  for  the  sale  to  him  of  the  one- 
fifth  part  of  the  residuary  estate  of  F.  BloySy  and  thereby, 
in  consideration  of  900{.  paid  by  Letvis,  as  follows,  namely, 
679i.  10«.toGf.lFbodman,  by  wayofrepurchaseofthe  annuity, 
and  2202^  10^.  to  HiUman  and  his  wife,  as  personal  repre- 
sentatives of  W.  Jf.  BhyCy  one  fifth-share  of  the  residuary 
estate  of  the  testator  was  assigned  to  Lewis.  Previously  to 
the  execution  of  that  deed,  Messrs.  0.  tt  jET.  forwarded  to  Mrs. 
HiUman  a  statement  of  their  account  with  her,  and  wrote 
to  her  as  follows:  "We  will  thank  you  to  attend  here 
with  your  solicitor,  to  settle,  on  Wednesday  or  Thursday 
next;  and  in  the  meantime  your  solicitor  can  peruse  the 
account  and  the  deed  to  be  signed  by  you  and  Mr.  H^ 
man!*  The  account  was  headed,  "  Mrs.  HiUman  in  account 
with  Messrs.  0.  <fe  F." 

iZ.  Bloye,  the  tenant  for  life,  died  in  September,  1847, 
and  Lewis  applied  to  the  trustees  under  F,  Bloye' s  will  for 
payment  to  him  of  one-fifth  share  of  the  residuary  estate; 
but  they  declined  to  accede  to  that  application,  and  paid 
the  money  into  court 

From  the  affidavits  filed  on  behalf  of  the  Respondents 
Mr.  and  Mrs.  HiUman,  and  the  persons  interested  under 
the  will  of  TT.  M.  Bloye,  it  appeared  that  she  had  never  been 
acquainted  with  the  fact  that  the  annuity  deed  was  not 
valid;  but  that  she  believed  that  the  annuitant  had  power 
to  sell  the  reversionary  interest  without  her  concurrence. 


CA8SS  IN  GHANOEBT. 

No  solicitor  had  been  consulted  by  Mrs.  HiJlnum  upon  the 
occasion  of  the  sale  in  question,  but  a  clerk  to  a  solicitor,        i^re 
who  lived  near  her,  had,  at  her  request,  had  some  commu-  BLOTB'aTmuw. 
nication  with  Messrs.  0.  A  H.;  the  invalidity  of  the  annuity 
deed  had  not,  however,  been  communicated  to  him  on  her 
behalf 

The  petition  was  heard  before  the  Vioe-ChancfXlor  of 
England  in  March,  1849,  when  the  Petitioners  consented 
to  be  bound  by  the  order,  in  the  same  way  as  if  a  cross  pe- 
tition had  been  presented  by  Mr.  and  Mrs.  HiUrnim  and  her 
children,  asking  for  the  payment  of  the  fund  in  court  to 
them. 

The  Vice-ChancMar  made  an  order  in  accordance  with 
the  prayer  of  the  petition,  directing  the  fund  in  court  to  be 
paid  to  Messrs.  0.  A  H.  Mr.  and  Mrs.  Hilhnan  and  her 
children  now  brought  the  question  before  the  Lord  Chanr 
cdlor,  by  way  of  appeal;  and  in  the  meantime,  Messrs. 
0.  it  H.  had  received  the  money  out  of  court 


Mr.  BeiheO,  and  Mr.  Rogers^  in  support  of  the  present  pe-  Argymau, 
tition,  contended  that  Messra  0.  A  H.  had  allowed  the 
transaction  to  be  carried  on  without  communicating  the 
real  circumstances  of  the  case  to  the  parties  principally  in- 
terested; that  they  had  acted  as  solicitors  for  Mrs.  HiUman 
in  part  of  the  transaction,  and  they  treated  her  as  their 
client  in  the  heading  of  the  account  which  they  sent;  when 
they  did  not  act  expressly  on  her  behalf,  she  had  no  other 
adviser;  and  they  stood  in  such  a  relation  with  regard  to 
her,  that  their  concealment  of  the  facts  was  sufficient  to  in- 
duce the  Court  to  set  aside  the  deed  of  assignment  to  Lewis. 

Mr.  Stuart  and  Mr.  LoveU,  contr^,  insisted,  that,  although 
Messrs.  0.  Jk  H.  had  acted  professionally  for  Mrs.  HUhnan 
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1849.        ^  80°^®  particulars,  such  as  in  proving  her  husband's  wUl, 

^  j^^  '      they  had  never  acted  for  her  in  giving  her  any  advice,  or 

BiATi'sTivff.  in  being  consulted  confidentially;  that,  when  the  deed  of 

Afffmrnmu.     assignment  was  to  be  executed,  they  expressly  requested 

her  to  attend  with  her  solicit(Hr;  that  the  price  which  had 

been  given  was  the  full  value  of  the  reversionary  interest; 

and  that  the  Court  would  never  have  been  troubled  with 

this  case,  if  the  tenant  for  life  had  not  happened  to  die  so 

soon  after  the  sale. 

Mr.  Martindale  appeared  for  the  trusteea 

Mr.  Beihell  replied. 


I^ov.  lOth.     The  Lord  Chakoellob: — 

Jitdgmeni.  J  i^^ye  now  carefully  read  through  the  affidavits  and  do- 
cuments which  have  been  brought  under  my  consideration 
in  this  case,  and  the  perusal  has  only  confirmed  the  im- 
pression which  I  had  upon  the  hearing;  for,  althou^  there 
was  no  great  difficulty  in  ascertaining  exactly  how  the 
matter  stood,  yet  I  did  not  think  it  safe  to  deal  with  it 
without  a  private  examination  of  the  evidence  on  which 
the  question  turns. 

The  Vice-Chancellor  seems  to  have  assumed,  as  far  as  I 
am  enabled  to  htan  what  passed  before  him,  that  thid 
question  turned  on  its  being  a  purchase  of  a  reversionary 
interest)  and  therefore  he  proceeded  to  inquire  into  the 
price  given.  But  the  view  which  I  take  of  this  case  makes 
it  quite  immaterial  to  consider  that  evidence.  At  the 
same  time,  I  cannot  but  observe,  that  if  the  rule  be  that  a 
person  purchasing  a  reversionary  interest  is  bound  to  shew 
he  gave  a  fidr  price  forit,  these  parties  have  entirely  failed  in 
proving  that  proposition-    I  do  not,  however,  deal  with 
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that  at  all,  and  it  is  unnecessary  that  I  should:  for  if  the        i849. 
question  had  related  to  an  interest  in  possession,  the  con-      ^  j^^  " 
elusion  to  which  I  hare  come  would  have  been  precisely  Blotb'bTbuct. 
the  same.  JudgmenL 

The  hcts  of  the  case,  except  on  one  or  two  points  where 
there  is  a  degree  of  contradiction  or  obscurity  remaining 
on  the  evidence,  are  very  short  and  very  simple.  A  per- 
son being  entitled  to  an  interest  in  certain  property  (in 
fact  it  was  a  reversionary  interest),  grants  an  annuity  with 
a  power  of  sale,  that  power  being  given  for  the  purpose  of 
answering  any  arrears  which  might  arise  in  the  payment 
of  the  annuity.  That  party  dies,  and  his  interest  is  repre- 
sented by  a  person  who  administered  to  his  property.  The 
power  of  sale  being  only  for  the  purpose  of  paying  what 
might  be  due  on  the  annuity,  if  there  was  a  surplus  it 
would,  of  course,  belong  to  the  party  granting  the  annuity. 
It  is  quite  clear,  that,  in  the  first  instance,  the  intention 
was  to  sell  under  the  power,  because  there  was  the  power 
to  sell,  uid  the  particulars  and  conditions  of  sale,  as  they 
were  printed,  would  on  the  face  of  them  shew  that  it 
was  a  sale  intended  to  be  carried  into  effect  by  virtue 
of  the  power.  There  is  no  question  made  that  Messrs.  0. 
d;  JET.  were  solicitors  and  agents  for  the  purpose  of  effect- 
ing this  sale  on  behalf  of  the  annuitant,  or  the  party  who 
represented  the  annuitant  A  reference  is  made  to  them; 
they  direct  tiie  sale,  they  direct  the  auctioneers,  and,  in 
shorty  they  are  the  agents  for  the  purpose  of  the  sale.  But 
before  the  sale  actually  took  place,  it  occurred,  and  very 
naturally  occurred,  that  if  the  personal  representative  of 
the  grantor  were  to  concur  in  the  sale,  it  would  probably 
very  much  facilitate  it,  and  it  would  be  more  advantage- 
ous; and  on  the  17th  of  September  we  find  a  written  me- 
morandum on  the  conditions  of  sale,  by  which  the  personal 
representative,  at  least  the  person  entitled  to  be  personal 
representative,  uid  who  afterwards  became  so,  (here  de- 
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1849.        scribed  as  the  personal  representative,)  agrees  to  join  in 
^*Y*     *      ^^  8*1®-     That  memorandum  is  a  rery  important  one. 
Blotb*bTbu8t.  [His  Lordship  read  it.] 

Now,  that  was  procured  by  Messrs.  0.  A  H.  from  Mrs. 
HUlnum.  They  were  about  to  sell,  and  they  thought  it 
conyenient  (about  which  no  complaint  can  be  made)  that 
the  owner  of  the  fund  which  was  subject  to  the  chaige 
should  join  in  the  sale  with  the  incumbrancer,  who  had 
the  power  to  sell.  They  afterwards,  in  pursuance  of  the 
same  plan,  after  the  auction  had  taken  place,  but  in  pro- 
secution of  the  same  plan,  having  procured  her  concurrence 
as  executrix,  took  steps  for  the  purpose  of  investing  her 
with  the  character  which  she  had  so  assumed  in  authoris* 
ing  the  sale. 

Then,  what  was  the  sale  which  took  place  under  these 
printed  particulars  and  with  the  addition  of  this  authority 
or  agreement?  It  was  a  sale  of  the  whole  interest, — a 
sale  of  the  property,  discharged  in  fact  from  the  incum- 
brance. The  grantor  and  grantee,  or  those  who  represent 
them,  had  agreed  amongst  themselves  in  what  manner  and 
proportions  the  fund  was  to  be  divided  for  the  purpose  of 
pajring  off  the  incumbrance ;  but,  as  between  the  vendor  and 
the  purchaser,  it  was  a  sale  of  the  two  interests  by  a  joint 
authority  given  to  the  auctioneers  through  the  intervention 
of  Messrs.  0.  A  H.  Now,  how  it  is  possible  after  that  to 
say,  that  Messrs.  0.  <t  H.  were  not  agents  for  the  sale,  I 
cannot  understand;  in  short,  it  cannot  be  said  when  the 
facts  are  ascertained.  They  were  the  agents  for  the  sale, 
and  the  sale  was  with  the  joint  authority  of  the  two  parties. 
There  is,  therefore,  an  end  of  the  case.  It  is  not,  nor  can 
it  for  a  moment  be  contended,  that  they,  being  agents  for 
the  sale,  could  become  purchasers;  at  least,  not  without 
full  explanation  to  the  parties  interested,  and  putting  them 
in  full  possession  of  the  facts,  and  communicating  that 


CASKS  IN  CHANCERY.  147 

they,  ULessta.O.d! H.y  were  to  become  purchasers  for  them-        i849. 
selvea    I  do  not  say  to  what  extent  parties  may  or  may      ^  ^^^  " 
not  be  permitted  to  deal  with  property  of  which  they  know  Biqtb'sTbuw. 
all  the  facts;  but  beyond  all  question  their  agents  and      Judgmmt. 
solicitors  could  not  surreptitiously  (by  which  I  mean  with- 
out the  knowledge  of  the  principals)  become  purchasers. 
That  very  question  arose  in  Woodhouse  v.  Meredith  (a). 

Then  comes  another  question,  which,  in  Messrs.  0.  A  H's 
yiew  of  the  case,  would  make  it  perfectly  immaterial  whe- 
ther the  conclusion  to  which  I  have  come  on  the  other 
part  of  the  case  is  correct  or  not  Supposing  it  to  be  a 
sale  merely  by  the  annuitant,  nobody  can  dispute  that 
the  annuitant  proceeded  under  a  power  of  sale;  but  a 
party  who  proceeds  under  a  power  of  sale  is  a  trustee  for 
that  sale.  He  is  not  selling  for  himself,  he  is  selling  for 
those  to  whom  the  property  belongs.  It  is  true  that  he 
sells  under  a  power  which  enables  him  to  pay  himself  in 
the  first  instance,  but  he  is  trustee  for  the  surplus,  and 
bound  to  account  for  it  Then,  if  Messrs.  0.  &  H.  were 
acting  for  the  annuitant — ^the  annuitant  being  a  trustee 
for  the  sale,  and,  as  trustee,  disqualified  from  purchasing 
for  himself — ^am  I  to  hold  his  attorney  can  do  it — ^that  his 
agent  can  do  it?  If  the  principal  is  incapacitated,  can  his 
agent  do  that  which  the  principal  could  not  do?  That 
question  arose  in  Whitcomb  v.  Minchin  (6),  where  it  was 
held,  that  "  the  agent  of  a  trustee  for  sale,  employed  for 
the  sale  of  the  estate,  cannot  purchase  the  same;"  and  it 
arose  as  matter  of  observation  by  Lord  Eldon,  in  the  case 
of  Downes  v.  Orazebrook  (c).  There  Lord  Eldon  laid  it 
down,  not  as  a  new  proposition,  but  as  a  necessary  result 
of  the  doctrine  of  the  Court,  that  an  incumbrancer  with  a 
power  of  sale  was,  in  the  first  instance,  a  trustee  for  sale, 
and,  being  trustee  for  sale,  was  affected  with  all  the  dis- 

(a)  IJ.  J^  W.  204.        (5)  6  Madd.  91.        (c)  3  Mer.  200,  208. 
Vol.  IL  M  L.  C. 
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1849.  ability  of  purchasing  which  any  other  trustee  would  be 
jnre  under.  That  was  the  case  there,  and  it  did  not  call  for  any 
Bloyi'sTkubt.  other  decision;  but  Lord  Eldon  alludes  to  the  fact  of  the 
Judgment,  attorney  purchasing,  and  he  proceeds  to  ask  a  question, 
in  the  way  which  enabled  those  who  were  familiar  with 
his  mode  of  putting  a  question  of  that  sort,  to  know  what 
answer  he  would  have  given,  if  he  had  been  called  on  to 
answer  it — whether  the  attorney  could  do  that  which  the 
principal  could  not;  whether,  if  a  party  is  incapacitated 
from  purchasing,  he  can  employ  an  agent  to  do  that  which 
he  could  not  do  himself;  and  whether  that  agent  had  a 
power  to  purchase,  which  his  principal  had  not?  It  is  the 
most  absurd  distinction  in  the  world.  Why  is  a  trustee 
not  permitted  to  purchase?  Because  the  Court  will  not 
permit  a  man  to  have  an  interest  adverse  to  and  incon- 
sistent with  the  duty  which  he  owes  to  another.  A  trus- 
tee for  sale  is  bound  to  get  the  best  price  he  can  for  pro- 
perty to  be  sold,  and  therefore,  the  Court  will  not  permit 
him  to  have  an  interest  of  his  own  adverse  to  the  discharge 
of  his  duty  to  his  principal.  If  he  is  the  purchaser,  he  is 
interested  in  getting  the  property  at  the  lowest  price  he 
can.  If  he  is  acting  bon&  fide  for  the  owner  of  the  pro- 
perty, his  duty  is  to  obtain  the  best  price  he  can,  and  the 
Court  will  not  permit  a  party  to  put  himself  in  a  situation 
in  which  his  interest  conflicts  with  his  duty.  The  Court 
knows  very  well,  that,  taking  mankind  at  large,  it  is  not 
very  safe  to  allow  a  man  to  put  his  private  interest  in 
conflict  with  the  duty  which  he  owes  to  another.  Now, 
that  is  the  rule;  but  practically,  the  agent  is  the  party  who 
is  to  conduct  the  sale.  In  ninety-nine  cases  out  of  a  hun- 
dred the  principal  takes  no  part  in  it:  he  merely  directs 
it.  But  the  solicitor,  the  auctioneer,  or  the  agent,  whoever 
he  is,  is  the  party  who  is  to  conduct  it,  and  on  whose  ex- 
ertions the  result  of  the  sale  depends;  and,  therefore,  to 
say  that  the  principal  is  incapacitated,  but  that  the  agent  is 
not,  would  be  an  absurd  distinction ;  for  the  reason  remains 
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the  same,  and  is  as  applicable  to  one  as  it  is  to  the        i849. 
other.  ^  r^ 

In  n 

Blots'sTbur. 

His  Lordship  then  stated  the  particulars  of  part  of  the  Jvdffmmu. 
evidence,  and  proceeded  as  follows: — I  have,  therefore, 
the  direct  case  of  agents  for  a  sale,  solicitors  employed  for 
the  purpose  of  a  sale,  surreptitiously,  clandestinely,  and 
by  concealment  and  misrepresentation  of  the  facts,  en- 
deavouring to  become  purchasers  for  themselves,  and  ob- 
taining a  conveyance  to  a  person  who  is,  in  point  of  fact, 
an  assignee  for  themselves,  although  he  is  ostensibly  and 
apparently  represented  as  the  real  purchaser.  It  is  only 
necessary  to  state  such  a  proposition,  to  shew  that  such  a 
transaction  cannot  for  a  moment  be  listened  to  in  a  Court 
of  equity;  and  if  I  had  been  able  to  collect  these  facts 
with  that  degree  of  certainty  with  which  it  is  the  duty  of 
the  Court  to  ascertain  them  before  it  disposes  of  property, 
and  more  especially  where  it  has  to  make  a  decision  which 
cannot  but  affect  the  conduct  of  those  interested  in  it, 
many  hours  of  this  discussion  might  have  been  saved.  I 
consider  the  case,  therefore,  is  entirely  made  out  as  against 
these  proposed  purchasers,  and  I  am  bound  to  make  such 
an  order  as  I  should  have  made,  if  there  had  been  a  bill 
filed  to  set  aside  the  deed.  I  am,  however,  under  some 
difficulty  as  to  the  mode  in  which  I  am  to  carry  this  into 
effect.  I  have  nothing  in  Court  but  this  petition.  The 
pardes  have,  from  a  laudable  motive  of  saving  expense, 
agreed  that  this  matter  should  be  discussed  and  decided 
on  Messrs.  0.  d;  H's  petition  asking  for  the  money.  So 
far  it  is  easy  enough  to  deal  with  it  They  have  not  made 
out  their  case  for  the  money,  and  therefore,  it  must  be 
brought  back  into  Court  But  that  is  not  all  Mrs.  JTtS- 
man  is  entitled  to.  She  is  not  only  entitled  to  have  the 
money  brought  into  Court,  and  then  to  apply  again,  but 
there  must  be  something  on  the  records  of  the  Court  to  shew 
that  the  Court  has,  with  the  concurrence  of  both  parties, 

M2 
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1849.  adjudicated  on  this  matter  of  right.  I  think  the  agreement 
j^^  "  includes  in  it  a  consent  that  the  Court  should  make  an 
Bloti's  Trust,  order  to  meet  that  object.  I  therefore  propose,  in  order- 
Judgmau.  ing  the  money  back,  to  recite  the  grounds  of  my  decision, 
and  to  declare  that  the  deed  under  which  Messrs.  0.  <t  H. 
claim,  is  a  deed  which  the  Court  cannot  act  upon,  and  which 
ought  to  be  set  aside  as  between  Mrs.  HiUman  and  them- 
selves; that  would  be  the  declaration  which  the  Court 
might  make,  if  a  bill  had  been  filed  for  that  purpose;  and 
it  is  necessary  that  this  record  here  should  contain  such  a 
declaration,  in  order  to  clear  Mrs.  HUlman's  title  from  any 
question  being  hereafter  raised  on  behalf  of  Messrs.  0.  A 
H,  If  any  question  were  raised,  it  would,  perhaps,  be  quite 
competent  for  the  Court,  in  ordering  the  money  back  again, 
to  provide  for  that  I  do  not,  however,  mean  to  leave  the 
question  in  that  shape  and  form,  because  the  parties  have 
agreed,  without  a  bill,  to  deal  with  it  as  if  there  had  been 
a  regular  proceeding.  I  think,  therefore,  that  prefacing 
the  order  with  such  a  declaration,  shewing  the  grounds  on 
which  the  money  is  ordered  back  again  into  court;  and 
also  shewing  the  decision  to  which  I  have  come,  and  the 
relative  situation  of  the  parties,  would  do  justice  between 
them.  It  is  quite  open,  then,  for  Messrs.  0.  it  H.to  make 
such  case  as  they  may  with  regard  to  the  mode  in  which 
they  have  dealt  with  the  incumbrance,  on  the  supposition 
that  they  were  to  become  purchasers.  That  is  a  different 
matter:  that  is  a  question  which  may  be  discussed  between 
themselves  and  Mrs.  Hillmany  when  she  applies  for  the 
fund,  or  they  apply  for  the  fund,  on  a  different  title  and 
in  a  more  litigated  form;  and  that  will  be  left  entirely 
<*pen,  the  money  being  brought  into  court;  and  there  will 
be  liberty,  of  course,  to  them  to  make  such  application  as 
they  may  be  advised  to  make. 

Now,  I  must  say  one  word  as  to  the  proceedings  under 
this  Act  of  Parliament. — I  know  that  some  parties  have 
much  complained  of  this  Act,  as  giving  to  the  Court  the  power 
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of  doing  that,  without  an  investigation  of  the  merits,  which 
could  not  have  been  done  if  such  an  Act  had  not  passed. 
There  cannot  be  a  greater  mistake  or  misrepresentation  Blqtb'sTbpw. 
than  that:  all  which  the  Act  of  Parliament  has  done  is  to  Jn^dgmau. 
facilitate  the  mode  of  getting  money  into  court;  it  saves 
the  expense  of  a  suit  in  many  cases,  saves  the  expense  of 
new  trustees,  and  leaves  this  Court  open  to  receive  trust- 
money  without  delay  or  expense,  in  cases  where  the  trustee 
could  pay  it  into  court,  after  all  those  proceedings  which 
are  necessarily  expensive,  and  necessarily  produce  delay, 
by  filing  a  bill  for  the  purpose  of  obtaining  the  money  on 
the  answer  of  the  trustees.  But  the  money  being  there, 
it  is  just  as  if  it  were  there  in  any  other  form.  Suppose  the 
money  were  paid  into  court  in  a  suit,  and  the  right  to  the 
property  depended  on  a  future  contingent  interest  The 
Court  does  not  affect  the  right;  the  parties  are  at  liberty 
to  apply  when  the  contingency  happens;  and,  if  there 
should  be  a  matter  of  great  doubt  and  difficulty,  the  Court 
would  direct  a  bill  to  be  filed.  On  the  other  hand,  if  it  is 
a  matter  which  the  Court  can  safely  dispose  of  on  petition, 
the  Court  disposes  of  it  in  that  manner,  in  order  to  save 
the  expense  of  a  suit  It  makes  no  difference  how  the 
money  comes  there :  the  mode  of  adjudicating  on  the  rights 
of  the  parties  remains  the  same. 

But,  however  desirable  it  may  be  as  between  individuals, 
to  save  expense,  it  is  to  be  regretted  that,  in  this  case,  the 
Court  has  to  deal  with  the  question  without  any  proceeding 
at  all:  there  is  not  even  a  petition  by  Mrs.  Hillnum*  The 
parties  have  taken  on  themselves  (no  doubt  from  a  laudable 
motive)  to  act  as  they  have  done;  but,  if  the  Court  per- 
mits such  proceedings  too  readily,  there  may  be  a  very 
loose  mode  adopted,  which  may  be  very  injurious  to  the 
general  practice  of  the  Court  I  should  have  been  much 
better  pleased  if  I  had  had  to  dispose  of  this  matter  in  a 
suit,  than  in  the  way  I  have.    I  have  to  decide  on  affida- 
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1849.  vits  filed  for  a  different  object, — not  on  evidence  adduced 
"  j^^  "  for  the  purpose  of  setting  aside  the  instrument,  but  on  a 
Bwti'sTbuwb.  case  collected  from  affidavits  and  documents,  thrown  al- 
/tk^MMt  most  accidentally  together,  in  support  of  a  petition  not 
immediately  raising  the  question,  whether  Mrs.  JSiUman 
is  entitled  to  have  this  instrument  set  aside.  It  does  not 
interfere  with  what  I  have  to  do  in  this  case,  because  the 
parties  have,  by  consent,  agreed  to  give  the  Court  jurisdic- 
tion; but  I  have  a  doubt  whether,  on  matters  of  difficulty, 
it  would  be  safe  to  come  to  the  Court  and  ask  the  Court 
to  adjudicate  on  such  an  imperfect  state  of  circumstances 
as  generally  arises  from  matters  dependant  on  affidavita 
I  do  not,  however,  see  any  probability  of  injury  in  this 
case.  On  a  petition,  the  Court  has  the  evidence  of  the 
parties  themselves,  speaking  for  themselves.  Perhaps, 
there  is  no  great  harm  in  that,  when  you  have  the  parties 
on  each  side  telling  their  own  story;  for  you  are  not  bound 
to  believe  either,  and  you  can  generally  come  to  some 
pretty  tolerable  conclusion.  But  the  great  objection  is, 
that,  on  a  petition,  you  have  not  the  means  of  compelling 
other  witnesses  to  speak  to  the  facts  within  their  know- 
ledge. I  cannot  speculate  on  what  different  result  I  should 
have  come  to,  if  other  witnesses  had  spoken. 

The  order,  therefore,  which  I  make  will  be  to  order  the 
money  back  again,  and  to  refuse  the  petition  of  Messrs. 
0.  <k  H.y  with  costs.  I  reject  their  petition  for  the  money, 
with  costs,  and  order  the  money  back  again.  I  believe 
that  is  all  I  can  do. 


Some  discussion  then  took  place,  whether  the  Court 
could  order  the  deed  of  assignment  to  Lewis  to  be  set 
aside;  it  being  contended  on  the  one  side,  that  the  Act 
gave  the  Court  power  to  interfere  on  petition,  as  effect- 
ually as  if  a  bill  were  filed.    On  the  other  hand,  it  was 
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insisted^  that,  if  a  bill  were  filed  to  set  aside  this  deed,  the  1349. 

present  Petitioners  would  not  recover  all  the  money  from  "  ^    " 

Messrs.  0.  A  H.    Some  part  had  been  properly  paid.  Bmys'sTbur. 


The  Lord  Changbilob  said,  that  refusing  to  act  upon  a 
deed  was  very  different  from  ordering  it  to  be  set  aside, 
and  that  he  should  not  decide  to  whom  the  money  ought 
to  be  paid;  and  would  make  an  order  for  the  money  to  be 
brought  back  into  court,  with  a  declaration  of  the  reasons 
why  he  made  the  order.  The  other  part  of  the  matter  in 
dispute  might  then  be  brought  before  the  Vice-ChanceUar. 

Mr.  BetheU  stated,  that  the  trustees,  when  they  paid  the 
money  into  court,  deducted  822.  for  costs.  There  were  no 
means  pointed  out  by  the  Act,  by  .which  the  propriety  of 
that  deduction  could  be  called  in  question. 

The  Lord  Chanobllob  said,  that  it  could  only  be  done 
by  filing  a  bill 


Jitdgm€iU, 


The  order,  after  referring  to  the  order  of  the  Vice-Chamr  Owfcr. 
cfUoTy  ordered  the  petition  of  Messrs.  0.  &  H,  to  be  dis- 
missed, with  costs.  And  his  Lordship,  considering  that 
the  deed,  dated  the  27th  day  of  November,  1846,  was  in- 
valid as  between  Mr.  and  Mrs.  HiUman,  and  Letvis,  and 
Messra  0.  &  H.yZ&  an  assignment  of  the  reversionary  in- 
terest thereby  purported  to  be  assigned  to  Lewis,  it  was 
ordered,  that  Messrs.  0.  A  H.  should  repay,  on  or  before 
the  19th  day  of  December  next,  the  sum  of  1757i.  16«.  8d 
(being  the  amount  received  out  of  court  under  the  order 
of  the  Vice-ChanceUor)  into  the  Bank,  with  the  privity  of 
the  Accountant-Oenerai  of  this  Court,  to  the  account  en- 
titled "  In  the  Matter  of  the  Trusts  o{  Bloyes  Estate,  the 
Share  of  Wiliiam  Mitchell  Bloye,"  subject  to  the  further 
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1849.        order  of  this  Court     And  the  said  money,  when  paid  in, 

''^j^^      was  not  to  be  paid  out  without  notice  to  Messrs.  0.  <k  H. 

Bi^tb's Trust.  The  order  was  to  be  without  prejudice  to  any  question  as 

OrdtT.  to  any  liability  of  Messrs.  0.  d:  H.  to  pay  interest  on  the 
said  sum  thereby  ordered  to  be  repaid  by  them  during  the 
time  the  same  had  been  and  might  be  in  their  hands. 
And  it  was  ordered,  that  the  Appellants  and  also  Messrs. 
0.  &  H,  be  at  liberty  to  make  respectively  such  ap- 
plication to  the  Court  in  the  premises  as  they  might  be 
advised. 


Nov.  22nJ  t 

24^A. 
A  Plaintiff  was 
arrested  upon  a 
writ  of  attach- 
ment for  non- 
payment of 
costs,  but  it  be- 
ing ascertained 
that  he  was 
privileged  at  the 
time  of  his  ar- 
rest, he  was 
discharged  out 
of  custody,  by- 
consent: — 
Held,  that  the 
Defendant  was 
not  precluded 
from  issuing  a 
second  writ  of 
attachment  in 
respect  of  the 
same  cosU. 

Practice  as 
to  wriu  of  at- 
tachment for 
non-payment  of 
costs,  as  certified 
by  the  Clerks 
of  Records  and 
Wriu. 

Statement. 


,,y\ 


ANDREWES  v.  WALTON. 

X  HIS  was  a  motion,  on  the  part  of  the  Plaintiff,  to  dis- 
charge two  orders  of  the  Vice-Chancellor  Knight  Bruce, 
one  of  which  was  made  on  the  8th  of  February,  and  the 
other  on  the  1st  of  March,  1849;  and  that  a  writ  of  at- 
tachment, tested  on  the  14th  of  February,  1 833,  returnable 
immediately,  and  directed  to  the  Sheriffs  o( London  against 
the  Plaintiff,  and  on  which  he  was  arrested  on  the  11th  of 
March,  1833,  and  committed  to  the  Fleet,  and  on  which  he 
was  still  confined  for  non-payment  of  107t  19«.  2(2.  costs, 
might  be  set  aside  for  invalidity;  and  that  several  orders 
refusing,  with  costs,  various  motions  by  the  Plaintiff  for 
his  discharge  might  be  discharged ;  and  that  the  Plaintiff 
might  be  discharged  out  of  custody  in  respect  of  such  writ 
and  certain  subsequent  detainers. 

The  Plaintiff's  suit  had  been  dismissed,  with  costs,  and  that 
decree  had  afterwards  been  affirmed  by  the  Lord  Chancelr 
lor,  on  appeal.  The  costs  had  been  taxed  at  107t  19&  2d., 
and  for  non-payment  of  these  costs  a  writ  of  attachment 
was,  on  the  12th  of  January,  1833,  issued  against  the 
Plaintiff,  directed  to  the  Sheriff  of  Middlesex.  On  the  14th 
of  January,  the  Plaintiff  attended  at  the  Registrar's  Office 
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for  the  purpose  of  settling  the  minutes  of  the  decree  made 
on  the  appeal;  and  while  there,  he  was  arrested  on  the 
writ  of  the  12th  of  January.  Some  doubt  being  enter* 
tained  whether  the  caption  was  not  irregular,  on  the  ground 
of  privil^e,  the  Defendants  consented  that  he  should  be 
discharged  from  custody,  informing  him  of  their  reason 
for  taking  that  step,  and  that  he  would  be  liable  to  be  re- 
taken. A  second  attachment,  dated  the  14th  of  February, 
1833,  was  then  issued,  directed  to  the  Sheriff  of  London, 
in  'respect  of  the  same  costs,  and  upon  that  writ  he  was 
arrested  on  the  11th  of  March.  On  the  9th  of  March, 
1833,  another  writ  of  attachment  was  issued  against  him 
as  a  detainer,  in  respect  of  another  debt  This  writ  the 
Plaintiff  also  sought  by  his  motion  to  discharge.  On  the 
18th  of  March,  1833,  he  had  applied  to  the  Vice-Chancel- 
lor  of  England  for  his  discharge,  on  the  ground  of  the  ir- 
regularity of  the  caption,  and  had  since  made  numerous 
applications  for  the  same  purpose,  which  had  been  refused, 
with  costs.  On  the  18th  of  January,  1849,  he  obtained, 
upon  motion  before  the  Vice-Chancellor  Knight  Bmce,  a 
return  by  the  Sheriff  of  Middlesex  to  the  writ  of  the  12th 
of  January,  1833,  in  which  the  Sheriff  stated  that  he  had 
taken  the  Plaintiff  upon  the  writ,  and  had  kept  him  in 
custody  until  the  16th  of  January,  1833,  when  he  allowed 
him  to  go  at  large,  in  consequence  of  having  received  a 
discharge  from  the  Clerk  in  Court  of  the  Defendants. 


Statement, 


Before  the  case  was  disposed  of,  the  Lord  Chancellor 
submitted  the  following  questions  to  the  Clerks  of  Re- 
cords and  Writs: — 


"  Q,  Where  substituted  service  of  the  subpoena  for  costs 
is  ordered  upon  the  Clerk  in  Court  of  the  party  ordered  to 
pay,  is  the  bearer  of  the  subpoena,  at  the  time  of  service, 
warranted  by  the  practice  of  the  Court  in  demanding  the 
costs  of  the  Clerk  in  Court,  although  the  order  directing 
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1849.  substituted  service  contained  no  directions  for  that  pur- 
pose; or  is  it  necessary  that  the  order  shall  contain  such 
a  direction? 

A.  The  bearer  of  the  subpoena  was  so  warranted,  and  a 
direction  for  that  purpose  in  the  order  was  unnecessary, 
the  demand  being  an  indispensable  part  of  the  service. 

Q.  Is  a  power  of  attorney  necessary  to  authorise  the 
bearer  of  a  subpoena  for  costs  (not  being  the  party  to  whom 
the  costs  are  payable)  to  serve  the  subpoena^  and  demand 
and  receive  the  costs;  and  does  the  fact  that  the  costs  are 
payable  to  several  make  any  difference? 

A,  A  power  of  attorney  is  unnecessary,  and  the  fact 
that  the  costs  are  payable  to  several  makes  no  difference. 

Q.  Where  the  Plaintiff's  bill  is  by  the  decree  dismissed, 
with  costs,  is  the  proceeding  by  writ  of  attachment  the 
right  mode  in  the  first  instance  for  the  recovery  of  the 
Defendant's  costs? 

A.  Yes. 

Q.  Is  the  original  writ  of  attachment  void  by  reason  of 
essential  variance  between  it  and  the  subpoena  for  costs, 
on  which  it  is  foimded? 

A.  This  would  depend  upon  the  nature  of  the  variation. 
But,  if  the  question  applies  to  the  case  otAndrewesy.Wal- 
toThy  we  beg  to  suggest  that  there  is  in  that  case  no  essential 
variance  between  the  subpoena  for  costs  and  the  attach- 
ment founded  upon  it,  and  on  which  the  Plaintiff  was 
arrested.  The  subpoena  is  in  the  correct  form  as  used  at 
that  period,  except  that  it  has  been  objected  hjAndrewes, 
that  WaUons  name  was  omitted,  the  costs  being  thereby 
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required  to  be  paid  to  MaiUand  and  wife,  and  another, 
which,  we  submit,  is  wholly  immaterial,  it  being  well 
known  to  Andrewes  who  that  other  was.  In  the  affidavit 
sworn  by  him  on  the  15th  of  March,  1833,  after  stating 
that  the  Defendants  drew  up  the  decree  of  dismissal,  he 
says,  **  They  taxed  their  costs  thereunder,  the  amount  of 
which  for  WaUan  and  MaUland  and  wife  was  1072^  19«.  2d;" 
and  afterwards  he  says,  "that  only  the  Defendants  WaUan 
and  Maitland  and  wife  proceeded  to  enforce  payment  of 
snch  costs  by  attachment;''  and  in  another  affidavit  sworn 
by  him  on  the  9th  of  December,  1834,  he  states,  "that  he 
received  from  the  Clerk  in  Court  the  copy  of  the  order  in 
this  cause  for  substituted  service  of  the  subpoena  for 
1071 19s.  2d,  under  a  decree  of  dismissal  of  the  bill  in 
this  cause,  payable  to  the  Defendants  William  Walton 
and  Sbenezer  MaiUand  and  Mary  his  wife;''  and  also 
a  strip  of  parchment,  of  which  he  sets  out  a  copy,  which 
shews  that  it  was  the  subpoena  so  served.  It  is  clear, 
therefore,  he  knew  the  sum  to  be  paid,  to  whom,  and  for 
what  And  we  are  of  opinion,  that  there  is  no  irregu- 
larity on  that  ground. 


1849. 


StolUmaU, 


Q,  Is  it  open  to  the  party  to  whom  costs  are  payable, 
to  issue  two  writs  of  attachment  returnable  immediately, 
and  running  at  the  same  time  in  the  same  county? 


A.  It  is  open  to  the  party  to  whom  the  costs  are  pay- 
able, to  issue  two  writs  of  attachment  returnable  imme- 
diately, and  running  at  the  same  time,  but  not  into  the 
same  county.  He  might  before  the  return  of  an  attach- 
ment, if  unexecuted,  have  it  altered,  resealed,  and  re-en- 
tered; or,  if  it  had  not  been  delivered  to  the  sheriff,  he 
might,  if  for  any  cause  desirable  or  necessary,  on  deliver- 
ing up  the  first  attachment  to  the  officer  sealing  it,  but 
not  otherwise,  have  a  new  attachment  to  the  same  county, 
also  returnable  immediately,  and  the  former  would  be  de- 
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StatemeiU. 


stroyecL  That  one  or  other  of  the  courses  here  described 
was  pursued  in  Andrewes  y.WaUon  is  evident;  for  it  has 
been  ascertained  by  one  of  the  undersigned,  upon  a  dili- 
gent and  careful  search  at  the  Secondaries'  Office,  that 
only  one  attachment  against  Andrewes  for  the  107L  19&  2d,, 
costs  in  that  cause,  came  into  the  hands  of  the  Sheriffs  of 
London  in  the  year  1833,  viz.  that  tested  the  14th  of  Feb- 
ruary in  that  year,  upon  which  he  was  arrested. 

Q.  Where  a  writ  of  attachment  for  non-payment  of  costs 
is  executed  by  the  party  against  whom  it  is  directed  being 
taken  into  custody,  and  afterwards  set  at  liberty  by  the 
party  issuing  the  writ,  is  it  competent  to  that  party,  at  any 
future  time,  of  his  own  accord  to  issue  another  writ  of  at- 
tachment for  the  same  costs,  leaving  the  first  attachment 
in  the  sheriff's  hands  not  returned  and  undischarged? 

A,  This  would  depend  upon  the  circumstances  under 
which  the  party  arrested  was  set  at  liberty.  There  might 
be  an  arrangement  between  the  parties,  which  left  the 
matters  open  to  a  second  arrest. 

Or,  if  the  Defendant  was  discharged  on  the  ground  of 
privilege  alone,  that  would  be  no  satisfaction  of  the  con- 
tempt, and  the  party  issuing  the  writ  would  be  entitled, 
without  having  the  attachment  returned  or  discharged,  to 
retake  the  Defendant,  either  upon  that  attachment  or  a 
new  one,  for  which  no  order  would  be  necessary. 

We  are  not  aware  of  any  reported  cases  on  this  point  in 
this  Court;  but  the  subject  has  been  frequently  before  the 
other  Courts,  and  the  practice  there  considered  settled. 
See,  amongst  others,  Oood  v.  WUks  (a),  Plomer  v.  Ball  (b), 
Barrack  v.  Newton  (c),  Phillips  v.  Price  (d) ;  see  also  8  &  9 
Will.  Ill,  c.  27,  s.  7,  upon  which  it  has  been  held,  that  on  a 


(a)  6U.&8.  413. 
{b)  5  A.  &  £.  823. 


{c)  1  Q.  B.  Rep.  625. 
(d)  1  Dowl.  &  L.  110. 
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commitment  upon  an  execution,  be  the  escape  voluntary 
or  permissive,  the  Plaintiff  might  have  a  new  capias,  or 
any  other  execution  against  the  Defendant;  and  even  per- 
sons arrested  in  execution,  and  by  reason  of  privilege  dis- 
chaiged,  are,  by  Statute  1  Jac.  I,  c.  13,  subjected  to  a 
second  arrest  when  that  privilege  has  ceased 

John  Alexander  Berrey. 
John  VeaL 
Frederick  BedweU. 
Seth  Charles  Ward" 


1649. 


SttUmaU. 


Mr.  Wood  and  Mr.  Maiins,  in  support  of  the  motion.  Argummi. 

Where  a  writ  of  attachment  has  been  once  actually  ex- 
ecuted, the  party  cannot  have  a  second  attachment  for  the 
same  debt;  and  a  writ  of  attachment  of  this  Court  for  the 
non-performance  of  a  decree  is  in  the  nature  of  an  execu- 
tion for  debt:  Vin.  Abr.  Vol  5,  "Contempt,"  D.  pL  10; 
Bartram  v.  Dannettj  lb.;  and  a  party  could  not  be  taken 
in  execution  twice  on  the  same  judgment:  In  re  M' Wil- 
liams (a).  Rex  V.  Stokes  (6).  If  a  sheriff  takes  a  party  who 
is  in  contempt,  and  lets  him  out  on  bail,  and  he  escapes, 
the  sheriff  is  liable,  because  the  process  is  in  the  nature  of 
an  execution,  and  the  injured  party  cannot  have  a  second 
process:  Phdips  v.  Barrett  (c).  The  same  liability  exists  if 
a  person  escapes  who  has  been  taken  by  the  sheriff  under 
an  attachment  for  non-payment  of  costs:  SoUy  v.  Oreai- 
head(d).  Even  if  a  party  agrees  that  he  shall  be  taken 
ag^in,  such  an  agreement  is  of  no  force:  Bladchum  v.  8tu- 
part  {e).  In  Williams  v.  Toumshend{f\  the  Vice-Chancel- 
lor  expressed  an  opinion  that  a  second  attachment  would 


(a)  1  Sch.  t  Lef.  169. 
(h)  Cowp.  136. 
(c)  4  Price,  23. 


(d)  11  Vo8.  170. 
(a)  2  East,  243. 
(/)  6  Sim.  296. 
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Argument. 


not  be  valid  against  a  party  who  had  once  been  discharged 
under  Sir  Edward  Sugden's  Act  (a).  If  the  writ  is  once 
placed  in  the  hands  of  the  sheriff,  the  second  writ  for  the 
same  purpose  cannot  be  issued:  1  Dan.  Chanc.  Prac.  429;  1 
Smith's  Chanc.  Prac.  1 23.  The  Defendants  might  have  is- 
sued a  writ  into  every  county  in  England^  but  they  elected 
to  issue  it  in  the  county  of  Middlesex  only,  and,  until  a 
return  was  made  to  that  writ,  they  could  not  regularly  is- 
sue a  second:  Robey  v.  Whitewood  (6). 


Mr.  Macqmen,  for  the  Defendants. 

The  first  writ  of  attachment  was  not  entered  at  the  Re- 
gistrar's Office,  and,  for  that  reason,  the  Defendants  were 
entitled  to  issue  another.  The  Plaintiff  was  arrested  while 
he  was  privileged,  and  there  had  been  a  discharge  upon 
that  ground.  The  arrest  was  not  a  clearing  of  the  con- 
tempt: PhUiipe  V.  Price  (c).  Good  v.  WUks  (d).  None  of  the 
cases  which  have  been  cited  turn  upon  the  point  of  privi- 
lege. [He  referred  to  the  answers  of  the  Clerks  of  Records 
and  Writs,  which  had  not  been  given  by  the  Plaintiff  to 
his  Counsel.] 

Mr.  Wood,  in  reply,  insisted,  that,  if  the  party  whose  ar- 
rest was  irregular  on  the  ground  of  privilege,  had  applied 
to  the  Court,  and  had  got  discharged  by  an  order  of  the 
Court,  there  might  be  a  second  writ  of  attachment;  but 
when  a  prisoner  was  discharged  voluntarily  by  the  party 
at  whose  application  he  was  taken,  no  second  arrest  could 
be  made  without  leave  of  the  Court. 


Judgment       The  LORD  ChaNCBLLOR: — 

It  was  said  that  the  party  ought  to  be  brought  up  before 


(a)  1  Will.  IV,  c.  36. 

(b)  5  Bcav.  399;  7  Id.  77. 


(c)  1  Dowl.  t  L.  110. 
(<0  6  M.  <k  S.  413. 
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the  Court,  and  then  discharged.  It  could  not  be  the  duty  i849. 
of  a  party  who  had  committed  an  irregularity,  to  persist  in  it 
until  the  Court  told  him  that  it  was  an  irregularity,  putting 
the  other  party  to  inconvenience,  and  keeping  him  in  pri- 
son, and  subjecting  himself  to  additional  damages.  "When,  »»^»««- 
therefore,  these  parties  found  that  the  arrest  had  taken 
place  under  circumstances  which  could  not  be  supported, 
they  were  right  in  allowing  the  Plaintiff  to  be  discharged. 
The  question  was,  whether,  being  so  taken  irregularly,  he 
could  not  be  taken  again.  It  was  an  error  of  the  sheriff's 
officer,  and  in  many  cases  of  that  kind,  a  remedy  was  given 
against  the  person ;  but  there  would  be  the  greatest  injustice 
done,  if  a  party  were  to  be  protected  afterwards  merely  in 
consequence  of  that  mistake.  The  sheriff's  officer  took  the 
party,  if  he  could  meet  with  him ;  and  he  could  not,  in  most 
cases,  have  any  knowledge  whether  he  was  privileged  or  not 
A  discharge  under  Sir  Edward  Sugdena  Act  could  have  no 
reference  to  the  general  rule  as  to  process.  [His  Lordship 
then  referred  to  the  opinions  of  the  Clerks  of  Records  and 
Writs,  and  said,  that  where  there  was  once  a  legal  and  re- 
gular taking  of  a  party  imder  an  attachment,  he  could  not 
be  attached  a  second  time  under  the  same  process;  but 
where  the  taking  was  irregular,  the  rule  was  different,  and 
in  that  case,  a  party  might  be  taken  a  second  time  under 
the  same  process.] 


By  the  consent  of  the  Defendants,  the  Plaintiff  was  dis- 
charged unconditionally,  but  all  orders  touching  the  mat- 
ters in  question  between  him  and  the  Defendants  were  to 
be  still  in  force,  except  as  to  his  imprisonment 


162  CASES  IN  CHANOEBT. 
1849. 

I/ov.2mA  COOKE  V.  CHOLMONDELEY. 

•   29th.  m 

A  testator,  leia-  X  HIS  was  an  appeal  from  a  decision  of  the  Vioe-ChancA' 

eatTtcsrSlde  a  loT  of  England,  which  is  reported  in  15  Sim.  611,  where  all 

hfgave  M^  *^®  circumstances  of  the  case  are  fully  stated. 

benefiti  to  hU 
daughter,  who 

waa  hJB  heir,  The  original  bill  was  filed  in  December,  1843,  bj  the 

i^yf^^e-  trustees  and  executors  named  in  a  document,  which  was 

•hew  w\ut-  *^^^®8®^  *^  ^®>  *^^  which  had  been  admitted  to  probate  as, 

band,  or  a/ny  the  will  of  Sir  Gregory  OAome  Page  Tumer,  Bart;  and  it 

weiiher  of  their  prayed  that  the  will  might  be  established,  and  the  trusts 

dispute  hiiwfli,  thereof  carried  into  execution  under  the  direction  of  the 

or  if  any  mo-  Court,  and  that  the  interests  of  all  parties  in  the  estates 

ceedmgs  shonld  *^ 

be  taken,  hy  of  Sir  0,  0.  P.  Tumev,  by  virtue  of  the  said  will,  might  be 

vhwuoever,  declared. 

by  any  possible 
rMult  of  which 

anycstoteorin-  Jn  November,   1814,  a  commission  of  lunacy  issued 

terest  could  be  ,            ,               '               '                                                          •' 

in  any  way  at^  against  Sir  0.  0,  P.  Tumer,  under  which  he  was  declared 

da^ht^  0^  her  of  unsoimd  mind.    That  commission  was  superseded  in 

l^extent  November  in  the  foUowing  year. 

than  was  in- 
tended for  her 

by  the  wiU,  and  In  December,  1823,  another  commission  of  lunacy  issued 

bandshoddnot  ^^^^  him,  under  which  he  was  found  to  have  been  of 

fbrmaUy  dii-  unsound  mind  since  the  1st  of  July  preceding.  That  corn- 
avow,  stay,  or  ^     ^                                                         j  r              ^ 

resist  such  pro-  mission  remained  in  force  up  to  the  death  of  Sir  0.  0.  P. 

best  of  their  Tumev,  which  took  place  in  March,  1843. 

ability,  then  he 
revoked  the 

benefits  riven  His  Only  child  and  heiress-at-law,  Helen  Elizabeth^  had 

to  her.    The  ,                    ''                                                        ' 

testator  was  the  intermarried  in  1838,  while  still  a  minor,  with  the  Rev. 

mission  rf*^  Charles  GvUiver  Fryer,  and,  by  articles  executed  in  con- 

ma^^S^l  templation  of  that  marriage,  Fryer  covenanted  with  trus- 

and  continued 

10  until  his  death.  In  a  suit  by  the  trustees  of  the  will,  to  establish  it,  the  Flaintifli  proved  that  the 
testator  was  of  sound  mind  when  he  made  his  will ;  and  there  was  no  evidence  to  the  contraiT. 
Nevertheless,  the  Court  directed  an  issue  deviaavk  vel  non  to  be  tried,  the  Plainti£Ei  to  be  Plainti& 
at  law,  and  a  gentleman,  with  whom  the  husband  had  entered  into  a  covenant  during  the  infimcy  of 
his  wife  and  in  the  lifetime  of  her  fiither,  to  make  a  settlement  of  any  estates  that  she  might  there- 
after become  entitled  to,  to  be  the  Defendant  at  Uw. 
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tees  to  settle  certain  real  estates  of  his  own,  aild  also  to        i849. 

join  with  his  intended  wife,  when  she  had  attained  twenty* 

one,  in  settling  all  such  real  estates  as  she  should  at  any 

time  be  possessed  of,  to  certain  uses  therein  mentioned,  for 

the  benefit  of  himself  and  his  intended  wife  and  their  is-     suuemaii. 

sue.    There  was  no  issue  of  that  marriage. 


The  will  was  dated  in  the  month  of  June,  1841 .  The  tes- 
tator thereby  gaye  certain  benefits  to  his  wife  and  daughter 
for  their  liyes;  but,  in  the  event  of  his  daughter  dying  with- 
out male  issue,  the  estates,  which  were  of  considerable  va- 
lue, were  to  go  over  to  the  issue  of  the  testator's  sister. 
And  the  will  contained  a  clause,  that,  if  his  daughter  or 
her  husband,  or  any  person  or  persons  in  her,  his,  their,  or 
any  or  either  of  their  names,  or  upon  her,  his,  their,  or  any 
or  either  of  their  behalf,  should  dispute  that  will,  or  his 
competency  to  make  the  same,  or  should  refuse  to  confirm 
it,  so  far  as  he  or  she  lawfully  could,  when  required  by  his 
executors  so  to  do,  or  if  any  proceedings  whatsoever  should 
at-any  time  be  had  or  taken  by  any  person  or  persons 
whomsoever,  by  any  possible  result  of  which  any  estate  or 
interest  could  be  in  any  way  attainable  by  his  daughter  or 
her  husband,  or  any  person  or  persons  in  her  right,  of  larger 
extent  or  value  than  was  intended  for  her  by  that  will, 
and  such  proceedings  should  not  be  formally  disavowed, 
stayed,  or  resisted  by  his  daughter  and  her  husband,  to 
the  full  extent  of  their,  her,  or  his  ability  to  do  so,  then 
he  revoked  the  trust,  direction,  and  disposition  thereinbe- 
fore contained  for  her  benefit,  and  gave  her  3002.  a-year 
only  during  her  life. 


Upon  exceptions  being  taken  to  the  answer  of  Mr.  and 
Mrs.  Fryer  for  insufficiency,  a  question  was  sent  to  the 
Court  of  Exchequer  to  obtain  the  opinion  of  that  Court, 
whether  the  clause  of  forfeiture  was  valid.     The  Court  of 
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1849.        Exchequer  gave  judgment  in  June,  1846,  and  held  the 
proriso  to  be  good  (a). 

The  cause  came  on  to  be  heard  before  the  Vice-Chan- 
gf^^^  ceUor  of  England  in  July,  1847,  when  Henry  UdmtMd 
Fryer y  who  was  one  of  the  trustees  of  the  articles  executed 
on  the  marriage  of  the  testator's  daughter,  asked  for  an  is- 
sue devisavit  vel  non.  The  decree  of  the  Vice-ChanceUor^ 
after  stating  that  the  Court  was  desirous  to  hare  the  fol- 
lowing question  decided  by  a  jury,  namely,  whether  Sir 
Gregory  0.  P.  Turner  did,  by  the  paper  writing  in  question, 
devise  certain  estates,  ordered  the  question  to  be  tried  in 
the  Court  of  Queen's  Bench.  The  surviving  trustee  named 
in  the  will,  who  was  the  surviving  Plaintiff  in  this  suit, 
was  to  be  the  Plaintiff  in  the  action,  and  Henry  Edmund 
Fryer  was  to  be  the  Defendant. 

Sir  Edward  Henry  Page  Turner  appealed  from  that  de- 
cision, and  insisted  that  Henry  Edmund  Fryer  had  not 
such  an  interest  under  the  articles  as  entitled  him  to  ask 
for  such  an  issue,  but  that  either  it  ought  to  have  been 
asked  for  by  Mr.  and  Mrs.  Fryer,  or  it  ought  to  have  ap- 
peared by  the  decree  that  they  waived  such  issue,  in  which 
case  no  issue  ought  to  have  been  directed. 


Argument,  Mr.  Stuart,  Mr.  BetheU,  Mr.  James  Parker,  Mr.  Freding, 
Mr.  WiUcock,  Mr.  Leunn,  Mr.  Lee,  and  Mr.  Saunders  ap- 
peared for  different  parties. 


Judgment.      The  LoBD  ChaNCELLOB: — 

Since  yesterday  I  have  had  an  opportunity  of  consider- 
ing this  case,  which  certainly  is  one  of  the  greatest  possi- 

(a)  14  Sim.  600;  and  16  M.  k  W.  727. 
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ble  importance,  not  only  as  it  may  affect  the  parties  in  the 
cause,  but  as  it  relates  to  the  general  practice  of  the  Court. 
The  result  is,  that  I  cannot  accede  to  the  proposition  made 
by  the  appeal,  or  alter  the  decree  in  the  way  proposed.  I 
think  it  is  a  matter  of  most  serious  consideration,  for  I  be* 
lieye  I  never  had  a  case  before  me  which  more  generally 
affected  the  jurisdiction  of  this  Court,  than  that  which  ap* 
pears  on  these  facts. 


1849. 


jMdffMXU. 


Here  was  a  lunatic,  who  was  under  the  protection  of 
this  Court  for  a  great  number  of  years:  he  died,  and  it 
appears  that,  pending  the  lunacy,  and  while  the  commis- 
sion was  in  full  force,  a  will  was  made.  That  fact  does 
not  shew  that  the  will  is  of  necessity  invalid.  It  is  very 
possible  that  there  may  have  been  a  time  during  which 
the  lunatic  was  competent  to  make  a  will,  and  that  such  a 
will,  though  the  commission  existed,  may  be  valid.  No 
doubt  there  is  ground  for  extreme  suspicion,  and  there  is 
the  strongest  presumption  against  the  validity  of  the  will, 
arising  from  the  fact  of  there  being  a  commission  existing 
at  the  time;  but  still,  it  is  merely  a  presumption,  and  is 
capable  of  being  rebutted  If  that  were  all,  it  would  not 
be  very  peculiar,  or  attended  with  any  great  difficulty; 
but  this  paper,  which  is  produced  as  a  will, — and  whether 
it  be  a  will  or  not  I  am  not  at  present  in  a  situation  to 
know, — contains  within  itself  a  provision  to  the  effect 
that  any  party  taking  any  steps  to  dispute  it,  shall  lose  all 
benefit  under  it  Now,  one  of  the  parties  principally  inter- 
ested in  the  disposition  by  the  will,  is  the  heiress-at-law,  so 
that  those  who  prepared  that  instrument  were  desirous 
that  the  heiress-at-law,  if  she  disputed  it  at  all,  should  do 
so  at  the  hassard  of  losing  all  benefit  under  it,  if  it  were  es- 
tablished: the  result  of  which  would  be,  that  the  heiress-at- 
law,  although  she  is  without  any  knowledge  of  the  circum- 
stances attending  the  execution  of  the  will,  is  prevented 
from  raising  any  question. 

N  2 
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1849.  Then  a  bill  is  filed  against  the  heiress-at-law,  and  against 

another  party,  who  is  to  be  the  Defendant  in  the  issue,  and 
who  derives  title  under  the  heiress-at-law,  she  having,  in 
the  expectation  of  what  might  come,  made  a  provision  on 
Judgment.  ^^^  marriage,  dealing  with  her  expectant  interest  as  heir- 
ess-at-law, together  with  her  intended  husband.  The 
Plaintiffs  seek  to  establish  the  will,  that  is  to  say,  they  un- 
dertake to  shew  that  they  have  a  title  under  it,  and  that 
it  is  a  proper  will:  and  they  ask  the  Court,  therefore,  to 
establish  it.  The  Vice-Chancellor  found  the  heiress-at- 
law  unable  in  any  manner  to  impeach  the  will,  without 
being  subject,  at  least,  to  incurring  the  penalty  which  the 
will  attempted  to  impose  on  her;  and  for  another  purpose, 
which  was  altogether  collateral,  but  which  was  most  for- 
tunate, I  think,  for  the  disposal  of  the  cause  itself,  the 
opinion  of  the  Court  of  Exchequer  was  taken  as  to  the 
legality  of  that  condition,  and  that  Court  has  certified  that 
it  was  a  legal  condition.  It  is  true,  the  case  states  that 
the  will  was  a  valid  will.  Of  necessity  that  is  so  stated, 
because  the  question  could  not  arise  if  there  was  no  will. 
But  that  is  a  very  different  view  of  the  effect  of  that  con- 
dition, from  what  arises  here,  where  the  question  is,  whe- 
ther the  will  is  valid  or  not.  However,  the  result  of  that 
reference  to  the  Court  of  Exchequer  has  been  the  unani- 
mous opinion  of  the  Judges  of  that  Court,  that,  supposing 
this  will  to  be  unimpeachable,  and  therefore  to  be  consi- 
dered as  the  will  of  the  ostensible  testator,  this  is  a  legal 
provision,  and  that  forfeiture  would  be  incurred  by  break- 
ing the  condition  so  imposed  in  the  will.  It  is  a  very  for- 
tunate circumstance  that  that  is  assumed  to  be,  or  rather 
proved  to  be,  the  rule  of  law,  inasmuch  as  it  tends  very 
much  to  assist  this  Court  in  coming  to  a  right  conclusion 
as  to  the  course  it  ought  to  adopt.  Of  course,  therefore, 
it  becomes  the  duty  of  the  Court  to  be  very  careful  not  to 
expose  the  party  to  the  chance  of  this  forfeiture;  but,  at 
the  same  time,  it  is  the  bounden  duty  of  the  Court  to  see 
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fchat  it  is  not  made  auxiliary  to  what  would,  in  one  view 
of  the  case,  be  a  very  gross  fraud,  assuming  this  paper  not 
to  be  the  will  of  the  testator. 

The  bill  is  filed  by  parties  interested  under  the  will, 
and  they  ask  the  Court  to  establish  it.  They  make  De- 
fendants to  that  bill,  the  heiress-at-law  and  the  trustees  of 
the  settlement,  that  is  to  say,  the  parties  who  derive  inter- 
est under  the  heiress-at-law,  having  themselves  no  beneficial 
interest  in  the  matter,  but  being  bound  to  protect  such  in- 
terest as  was  conveyed  to  them  by  the  settlement  of  which 
they  are  trustees.  The  heiress-at-law  remained  passive.  Whe- 
ther she  would  or  would  not  have  done  so,  if  she  had  been 
competent  to  impeach  the  will,  or  had  been  relieved  from 
the  condition  of  forfeiture,  or  what  she  might  have  done 
under  other  circumstances,  we  have  no  means  of  knowing. 
But  we  know  that  she  had  no  option;  because,  according 
to  the  opinion  of  the  Court  of  law,  she  would  have  violated 
that  condition  if  she  had  not  been  passive.  The  Plaintifis, 
however,  must  make  out  their  case.  If  the  heiress-at-law 
had  not  been  under  coverture ;  if  she  had  been  in  a  situation 
to  admit  the  validity  of  the  will,  and  had  thought  proper  so 
to  do,  all  difficulty  would  have  been  removed.  The  Court 
would  then  have  had  no  matter  in  contest,  and  all  parties 
concerned  agreeing  as  to  the  facts  on  which  the  Court  was 
to  proceed,  the  Court  would,  in  the  ordinary  exercise  of  it« 
jurisdiction,  not  call  for  proof  where  there  was  no  dispute, 
all  parties  interested  concurring  in  their  statement  as  to 
the  facts.  Those  cases,  therefore,  which  have  been  refer- 
red to,  in  which  the  Court  establishes  the  will  or  declines 
sending  an  issue,  in  which  there  is  nobody  present  but  the 
heir-at-law,  have  no  application  to  the  present  case,  be- 
cause in  such  cases  as  those  there  is  nothing  to  try.  The 
Court  does  not  try  a  will  merely  because  it  may  itself  find 
some  ground  of  suspicion  as  to  the  propriety  of  its  having 
been  obtained;  but  it  directs  an  issue  because  the  party. 
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1849.  who  alone  is  interested,  and  against  whom  it  is  to  operate, 
does  not  admit  that  it  is  a  good  will.  What,  therefore, 
under  those  circumstances,  the  Court  might  hare  thought 
proper  to  do,  if  there  had  been  nobody  interested  against 
Jttdffmenu  ^^^  will  except  the  heiress-at-law,  it  is  not  necessary  at 
all  to  consider. 


But  there  are  other  parties  than  the  heiress-at-law,  and 
I  think  it  fortunate,  for  the  ends  of  justice,  that  this  is  so, 
because,  whatever  the  result  may  be,  it  cannot  be  for  the 
interests  of  justice,  that  a  fact,  which  is  apparently  of  so 
doubtful  a  character  as  that  which  exists  in  the  present 
case,  should  not  be  investigated.  Fortunately  the  heiress* 
at-law  does  not  represent  the  interest  in  the  land — an  event 
which  would  have  arisen  if  there  had  been  an  intestacy. 
She  has  parted  with  it  to  a  certain  extent;  and  if  she  had 
parted  with  it  altogether,  so  that  she  had,  though  heiress- 
at-law,  ceased  to  occupy  that  position,  by  having  invested 
others  with  the  rights  of  heiress-at-law,  she  could  not,  by 
her  admission,  oust  the  other  parties  on  whom  she  had 
conferred  the  right.  She  has,  in  fact,  conferred  her  right 
on  others;  she  has,  by  her  marriage  settlement,  endea- 
voured, at  least  (I  do  not  say  she  has  done  it  effectually) 
on  the  face  of  the  transaction,  to  transfer  to  others  that 
which  belonged  to  her.  Then  it  is  said  that  all  this  is 
void;  that  she  was  an  infant  when  she  married,  and  that 
an  infant  cannot  bind  her  interest  in  real  property,  though 
it  is  in  consideration  of  marriage,  and  the  marriage  sub- 
sequently follows.  But  who  is  asserting  that?  Who  is 
setting  up  this  answer  to  the  claim  which  the  bill  admits, 
to  the  extent  at  least  of  making  those  who  claim  under 
that  marriage  settlement  parties  to  the  cause  ?  The  Plain- 
tiffs are  the  parties  who  raise  this  objection,  and  they  have 
no  right  to  be  heard  at  all,  till  they  have  shewn  that  they 
are  what  they  represent  themselves  to  be,  namely,  parties 
having  an  interest  under  the  will.     Whilst  the  will  re- 
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mains  matter  of  doubt,  they  hare  no  clear  title.  They  1849. 
file  a  bill  here,  asserting  a  certain  right,  and  incidental  to 
that  right  disputing  the  title  of  the  trustee  under  the  set- 
tlement But  they  cannot  dispute  that  title  until  they 
have  established  their  own,  because  they  have  no  right  at  judgment. 
present  to  bring  the  matter  into  question  at  alL  They 
are  premature,  and  cannot  be  heard  to  raise  any  question 
till  they  shew  the  Court  that  the  ground  on  which  their 
title  stands  is  a  good  and  valid  ground. 

Then  the  question  comes  to  be  decided,  have  the  Plain- 
tiffs or  not  shewn  their  title  ?  And  that  at  once  comes  to 
the  question  of  the  yalidity  of  the  will  If  there  is  no 
will,  or  if  the  will  binding  the  property  is  not  the  act  of  a 
party  competent  to  make  the  will,  the  Plaintiffs  have  no 
right  to  come  here.  They  may  never  get  so  far  in  the 
cause  as  to  inquire  what  Defendants  there  are,  who  in 
that  case  might  or  might  not  have  a  right  to  dispute  their 
title  The  Plaintiffs  cannot  challenge  the  right  of  the 
Defendants  to  be  heard,  till  they  have  established  their  own 
case, — ^that  is  preliminary,  and  they  hare  not  yet  done  so. 
Who  questions  their  right?  The  heiress-at-law  cannot,  on 
account  of  this  forfeiture;  but  there  are  other  parties  in 
the  cause  who  can,  because  there  are  those  who  stand  on 
her  title,  and  are  fortunately  not  exposed  to  the  conse- 
quences of  the  forfeiture,  and  it  is  their  boimden  duty, 
before  they  are  put  to  shew  what  right  they  have  to  the 
property  under  the  marriage  articles,  to  resist  everything 
which  may  impeach  that  title,  which,  by  the  duty  they 
have  undertaken  as  trustees,  they  are  bound  to  protect. 
They  say, "We  do  not  admit  the  will;  you,  the  Plaintiffs, 
cannot  say  we  are  not  necessary  parties  here,  because  you 
have  made  us  parties  as  having  an  interest  in  the  ques- 
tion; and  if  we  are,  the  Court  cannot  assume  that  you, 
the  Plaintiffs,  have  a  title  under  the  will  until  you  have 
established  it."    There  cannot  be  a  question,  therefore. 
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1849.  that  the  trustees  under  the  settlement  have  aright  to  call 
in  question  the  title  of  the  Plaintiffs,  and  to  challenge 
them  to  shew  that  they  have  such  a  right  and  interest  as 
they  allege  upon  the  pleadings,  namely,  that  they  have  a 
Jikdffment.  will,  which  takes  away  all  such  claim  as  the  trustees  have 
under  the  title  of  the  heiress  at-law. 


It  appears,  therefore,  to  me,  that,  whatever  invalidity 
there  may  ultimately  prove  to  be  in  the  title  of  the  trustees 
under  the  articles,  or  those  who  claim  an  interest  under 
them,  on  the  ground  of  the  infancy  of  the  wife  at  the  time 
of  the  marriage,  that  is  a  question  which  cannot  be  raised 
till  the  Plaintiffs  have  shewn  that  they  are  persons  claim- 
ing under  the  will.  It  is  competent  to  the  trustees  to  put 
the  Plaintiffs  to  the  proof  of  their  title.  What  is  the  proof 
of  the  title  of  a  party  claiming  under  a  will?  Simply  de- 
visavit  vd  non.  The  sole  question  is  not  as  to  the  form: 
it  is  not  disputed  that  that  is  the  regular  course.  The 
only  dispute  raised  is,  whether  the  party  Defendant,  who 
raises  that  question,  is  a  competent  party  to  ask  the  Court 
to  try  it.  Can  there  be  a  doubt  about  it?  If  the  Plaintife 
have  a  right  to  be  considered  as  trustees  imder  the  will, 
without  any  proof,  then  the  trustee  of  the  settlement  is 
deprived  of  whatever  right  he  may  have.  Instead  of  being 
a  title  open  to  dispute,  it  might  have  been  perfectly  free 
from  all  objection,  if  the  heiress-at-law  had  been  adult  at 
the  time.  The  testator  had  still  the  power  of  interposing 
by  his  will  and  depriving  the  heiress-at-law  of  that  which 
she  might  have  expected.  Could  it  be  said,  that,  in  that 
case,  this  Defendant  would  not  have  a  right  to  say  that 
he  claims  under  a  document  giving  him  a  clear  title  on 
behalf  of  other  persons,  unless  the  Plaintiffs  are  able  to 
dispute  it,  and  that  he  raises  the  question,  whether  the  tes- 
tator did  or  not  make  that  will,  the  effect  of  which  would 
be  to  take  away  from  the  heiress-at-law  that  which  she 
had  been  dealing  with,  and  which,  if  the  Plaintiffs  are 
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right,  would  be  the  means  of  depriving  the  cettuis  que  trust        i849. 
of  the  benefit  of  the  settlement  which  was  executed  upon 
the  marriage? 

It  does  not  appear  to  me  there  is  really  any  question,      j^dgmaa. 
but  that  the  Defendant  is  entitled  to  call  on  the  Plaintiffs 
to  prove  their  title,  and  that  the  only  way  in  which  a  title 
of  this  sort  can  be  proved  is  by  such  an  issue  as  the  Vice- 
Chancdlor  has  directed. 


Then  comes  the  present  Appellant, — ^not  the  Plaintiff, 
for  the  Plaintiff  is  not  disputing,  as  Appellant  at  least,  that 
this  is  the  right  course  to  be  pursued,  and  that  he  must 
establish  his  title  before  he  can  ask  the  Court  to  do  any- 
thing as  between  himself  and  the  Defendant; — ^but  the 
person  entitled  to  the  first  estate  of  inheritance  under 
the  will  comes  and  says,  "  You  are  now  going  to  raise  a 
question  about  the  will,  and  the  testator,  or  at  least  the 
person  who  is  supposed  to  be  testator,  has  done  all  he  can 
(or  it  has  been  done,  I  should  rather  say,  by  the  instrument 
to  which  his  name  is  appended,)  to  prevent  any  question 
being  raised  by  the  will,  and  you  are  impeaching  the  tes- 
tator's intention/'  I  do  not  enter  into  the  subject  of  what 
might  be  the  result,  if  there  was  no  other  interest  on  the 
record.  But  if  there  be  an  interest  on  the  record,  which 
the  Plaintiff  cannot  dispute,  the  Plaintiff  having  brought 
the  Defendant  before  the  Court  in  respect  of  such  interest, 
and  it  being  clear  that  he  is  a  party  to  the  record  in  re- 
spect of  such  interest,  the  Plaintiff  cannot  say  he  is  not 
bound  to  prove  his  title  as  against  such  Defendant.  The 
Plaintiffs  have  come  here  for  that  purpose;  they  have  asked 
the  Court  to  establish  the  will  as  against  all  persons  claim- 
ing under  the  heirship,  and  this  is  one  of  those  persons.  We 
are  now  rehearing  the  cause.  I  am  hearing  the  Plaintiff's 
case.  The  Defendant,  claiming  under  the  settlement,  says, 
"  I  dispute  your  title  as  claiming  under  the  will"    Are 
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1848.  not  the  Plaintiffs  to  prove  their  title?  That  is  not  disputed. 
But  then  they  say,  it  is  proved  in  the  cause.  A  question 
of  this  sort  is  never  proved  in  the  cause.  If  it  were  so 
proved, — if  the  privilege  of  asking  an  issue  were  confined 
J^dgmmt.  to  the  heir-at-law  alone,  and  not  to  those  who  claim  through 
the  heir-at-law, — ^it  would  often  be  difficult  to  establish  a 
case;  because,  when  an  heir-at-law  parts  with  his  interest, 
he  parts  with  all  benefit  under  that  interest.  That  ques- 
tion, however,  does  not  arise  here;  because,  even  if  this 
Court  were  to  look  at  the  evidence  as  it  would  on  any 
other  matter  of  fact  arising  between  Plaintiff  and  De- 
fendant,  is  not  this  a  case,  above  all  others,  in  which  the 
Court  would  require  the  usistance  of  a  jury,  to  be  sure 
that  it  came  to  the  right  conclusion  as  to  the  fact?  Is 
there  nothing  of  suspicion  in  this  case,  so  as  to  make  it 
the  duty  of  the  Court  to  ascertain  the  facts,  far  beyond 
what  may  arise  upon  any  deposition  in  this  Court?  There- 
fore, it  is  quite  immaterial  to  consider  whether  the  De- 
fendant is  or  is  not  armed  with  the  authority  of  the  heir- 
at-law  in  demanding  an  issue;  because,  if  that  were  over- 
come, it  would  be  difficult  for  the  Court  to  say,  that  it  would 
not  be  doing  the  rashest  thing  possible,  in  acting  on  evi- 
dence in  this  case,  in  which  the  party  who  is  principally 
interested  in  disputing  that  evidence  is  precluded,  by  the 
insertion  of  the  condition,  from  giving  any  evidence  to 
meet  it  Whatever,  therefore,  may  be  the  right  of  the 
parties  to  demand  an  issue,  this  is  a  case  in  which,  as  a 
matter  of  discretion,  the  Court  would  think  it  necessary 
to  adopt  that  course.  Now,  what  has  the  Vice-ChanoeUar 
done?  Why,  he  has  simply  done  that  He  finds  the  De- 
fendant, the  heiress-at-law,  disarmed;  he  finds  another 
party,  who  is  not  disarmed,  but  who  is  entitled  to  call  on 
the  Plaintiff  to  prove  his  case.  Then  comes  the  question, 
how  is  that  proof  to  be  had?  Why,  according  to  the  ordi- 
nary course  of  the  Court  on  a  matter  of  suspicion  and 
doubt,  not  on  the  depositions  taken  in  equity,  but  upon 
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the  result  of  an  inquiry  at  law,  by  an  issue  devisavit 
velnon. 

I  think,  therefore,  that  the  Vtce-Ohancdlor's  decree  was 
entirely  right;  and  I  should  have  been  yery  sorry  indeed 
if  means  had  not  existed  by  which,  under  the  circum- 
stances as  they  appear  here,  an  opportunity  could  be  af- 
forded to  the  Court  of  ascertaining,  beyond  all  question, 
what  was  the  real  history  of  this  transaction — ^this  most 
mysterious  and  suspicious  transaction,  as  it  appears  to  me. 
It  may  be  all  right — ^it  may  turn  out  to  be  all  correct;  but 
the  insertion  of  that  penalty  undoubtedly  leads  to  a  strong 
necessity  for  having  the  matter  fiilly  investigated.  If 
there  were  nothing  else,  the  mere  fact  of  a  will  being  exe- 
cuted by  a  party  under  a  commission  of  lunacy,  would 
make  it  difficult  for  the  Court  to  act  upon  it,  without  bet- 
ter inquiry  than  can  result  from  the  mode  of  investigating 
facts  in  this  Court.  It  appears  therefore  to  me,  beyond 
all  question,  that  the  Vice-Chancellor* a  decree  is  correct. 
It  is  correct  in  substance,  beyond  all  doubt;  and  if  it  could 
be  impeached  at  all,  it  could  only  be  upon  some  technical 
and  artificial  ground.  However,  none  exist,  when  the 
thing  is  inquired  into — none  in  point  of  form,  none  in 
point  of  rule  or  practice;  and  therefore  the  decree  must 
be  affirmed. 


1849. 


JudgmenL 


The  only  point  that  occurs  to  me  (and  which  is  not  one 
with  which  either  the  Appellant  or  the  Plaintiff  has  any- 
thing to  do)  is,  whether  the  decree,  as  it  stands,  sufficient- 
ly protects  the  heiress-at-law?  It  does  not  appear  at  all 
upon  the  order,  by  whom  or  at  whose  suggestion  this  issue 
is  directed.  The  heiress-at-law  is  in  that  difficult  position, 
that,  if  she  had  demanded  it — that  is  to  say,  if  she  had 
done  anything  to  impede  the  execution  of  the  will — a 
question  might  arise,  how  far  she  had  or  not  incurred  the 
penalty;  and  the  Court  is  anxious  to  protect  her,  as  far  as 
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1849.  possible,  against  any  such  question  being  raised.  She  is 
kept  perfectly  safe,  as  far  as  appears  at  present,  from  being 
exposed  to  such  a  question;  and  it  is  very  desirable  to  pre- 
serve her,  in  future  proceedings,  from  that  condition.  It 
Judgment.  &ppeai^  to  me,  that  the  decree  would  be  safer  if  it  had 
stated  that  she  had  not  demanded  the  issue,  or  that  it  was 
demanded  on  behalf  of  the  trustee  under  the  settlement 
It  is  upon  the  fact  of  the  trustee  of  the  covenant  disputing 
the  validity  of  the  will,  that  the  Court  directs  the  issue; 
and  that  is  free  from  all  question  under  the  forfeiture.  I 
think  it  very  much  safer  to  introduce  some  words  as  a 
guard.  The  Vice-ChanceUor  thought  that  it  is  safe  enough 
without  it;  but  I  think  it  safer  with  it  (a). 


(a)  The  order  of  the  Vice-Chan- 
oellor  was  yaried  by  introducing 
the  words :  "  And  the  Defendant, 
Htnry  Edmund  Fryer y  contesting 
the  Talidity  of  the  will,  and  de- 


siring an  issue  to  be  granted  to 
try  the  same,"  immediately  befojre 
the  words  which  stated  that  the 
Court  ¥ras  desirous  that  the  ques- 
tion should  be  decided  by  a  jury. 


1850. 
Jan.  31s^. 

TheXord 
Chimoellor\iBM 
jnriBdictioiiy  m 
the  Judge  of  one 
of  the  superior 
Courts  ofre- 
cordat  Wegt- 
mimtUr,  to  dis- 
chaige  a  pri- 
soner under  the 
48  Qeo.  Ill,  c. 
128. 


B 


LISTER  V,  LISTER. 


Y  an  order  of  the  Court  of  Exchequer,  made  in  Novem- 
ber, 1840,  the  Defendant  E.  A.  Lister  had  been  ordered  to 
execute  certain  indentures  of  lease  and  release ;  and  in  con- 
sequence of  his  not  executing  them,  he  was  committed  to 
the  Debtors'  Prison  for  London  and  Middlesex^  under  a 
writ  of  attachment,  in  February,  1841. 

In  June,  1841,  a  writ  of  attachment  and  detainer  is- 
sued against  him  out  of  the  same  Court,  for  non-payment 
of  costs,  which  he  had  been  ordered  to  pay;  and  he  had 
ever  since  been  detained  in  the  above-mentioned  prison. 


The  indentures  had  since  been  executed  by  one  of  the 
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Masters,  pursuant  to  the  Act  1 1  Geo.  IV  &  1  WilL  IV,  c.  36,        ig^o. 
&15. 

Lister  had  become  of  unsound  mind  during  his  confine- 
ment; and  a  motion  was  now  made  on  his  behalf  by  a     Statement. 
next  friend,  that  he  might  be  discharged  out  of  custody. 


Mr.  Randell,  in  support  of  the  application. 

Under  the  15th  rule  of  the  Act  1  Will.  IV,  c.  36,  s.  16,  the 
Defendant  would,  upon  the  execution  of  the  deeds  by  the 
Master,  be  considered  as  having  cleared  his  contempt,  ex- 
cept as  to  the  costs.  With  regard  to  the  detainer  for  non- 
payment of  costs,  under  the  Act  1  &  2  Vict.  c.  110,  s.  18, 
decrees  or  orders  of  the  Court  of  Chancery  have  the  effect 
of  judgments;  and  by  the  6  Vict.  c.  6,  s.  2,  decrees  of  the 
Court  of  Exchequer,  as  a  Court  of  equity,  were  to  be 
treated  as  decrees  of  the  Court  of  Chancery;  and  under 
the  48  Geo.  Ill,  c.  123,  all  persons  in  execution  upon  any 
judgment  not  exceeding  201,  and  remaining  twelve  months 
in  prison,  may,  upon  application  for  that  purpose,  in 
term  time,  to  some  one  of  the  superior  Courts  of  record  at 
WestminsteTy  be  discharged  out  of  custody.  And  that  Act 
directs,  that  if  the  judgment  was  obtained  in  one  of  the 
superior  Courts  at  Westminster,  the  application  for  the  dis- 
charge of  the  prisoner  shall  be  made  to  the  same  Court. 

Mr.  James  Parker,  for  the  Plaintiff,  contended  that  the 
Court  of  Chancery  was  not  one  of  the  superior  Courts  of 
record  at  Westminster,  within  the  meaning  of  the  Act  48 
Geo.  Ill,  c.  123;  and  that  the  Lord  Chancellor  was  not  one 
of  the  Judges  who  were  authorised  to  make  such  an  order 
as  was  now  asked  for.  He  also  contended,  that,  although 
a  prisoner  was  discharged  as  to  his'contempt,  the  Act  left 
his  estate  still  liable  for  costs;  and  he  suggested,  that,  if 
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in  this  case  an  order  was  made  for  the  discharge  of  the 
prisoner,  it  should  be  drawn  up  without  prejudice  to  any 
claim  upon  his  estate. 


Argument         jjr.  WiUcode  appeared  for  other  parties. 


Judsfment,  The  LoED  Chancblloe  said,  that  it  was  quite  obvious 
that  this  Court  had  the  same  jurisdiction,  upon  such  an 
application  as  the  present,  as  any  of  the  Courts  of  com- 
mon law  at  Westminster,  As  to  any  claim  for  costs  upon 
the  property  of  the  prisoner,  the  order  for  his  discharge 
would  not  prejudice  any  other  question;  and  there  was 
no  occasion  for  the  order  to  contain  any  provision  upon 
that  point.    The  application  must  be  granted. 

See  Tohon  v.  Dtfkes^  1  Ph.  439. 


STEVENS  V.  KEATING. 

X  HIS  was  an  appeal  by  two  of  the  three  Defendants  in 
the  cause,  against  an  order  made  by  the  Vic&^hancdlor  of 
England,  dated  the  10th  of  November,  1849,  disallowing 
the  Defendants,  after  dismissal  of  the  bill  for  want  of  pro- 
secution, the  costs  of  a  motion  made  by  the  Plaintiffs  for 
an  injunction  against  the  Defendants,  which  was  granted 
by  the  Court. 

The  bill  was  filed  on  the  2l8t  November,  1846,  when 
»tice  of  motion  was  given  for  an  injunction  against  the 
Defendants,  to  restrain  them  from  the  invasion  of  a  patent 


Jan.  Ibth  & 
I8th. 

A  bill  having 
been  filed  to 
restrain  the  in- 
Tasion  of  a  na- 
tent  right  at* 
l^ed  by  the 
PUinti£b  to  be 
their  property, 
the  Phiintiffs 
moved  for  an  in- 
junction, and 
obtained  an  or- 
der of  the  Court 
awarding  the 

^tfwtottdi  ^^   notice  of  motion  was  given  for  an  injunction  against  the 

the  opposition 

thereto  of  the  ^ 

De&ndanu.  light  claimed  by  the  Plaintiffs  for  manufacturing  cement 
ftK^     On  the  18th  January,  1847,  the  Vice-Chancellor  granted 

bliah  their  right 

in  an  action  at  law  directed  by  the  Court  to  be  brought  by  the  Plaintiffii  in  equity  a«dnit  the  Deliend* 
ants,  and  the  bill  was  eyentnally  dismissed  with  costs,  for  want  of  prosecution : — Mdd,  that  the  De- 
fendants were  entitled  to  their  costs  of  resisting  the  motion  for  the  injunction. 
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the  injunction,  the  Plaintiffs  undertaking  to  bring  such 
action  at  law  as  they  might  be  advised  On  appeal  to  the 
Lord  Chancellor  from  that  order,  his  Lordship,  on  the  28rd 
Januaiy,  1847,  affirmed  the  same,  so  far  as  regarded  the 
injunction,  but  directed  the  Plaintiffs  to  bring  their  ac- 
tion in  the  Court  of  Exchequer,  to  be  tried  at  the  next 
Sittings  after  the  then  current  term,  and  reserved  the 
consideration  of  the  costs  of  that  application  until  after 
Che  trial,  and  gave  liberty  to  any  of  the  parties  to  apply 
to  the  Court  as  there  might  be  occasion.  The  action  not 
having  been  proceeded  irith,  the  Defendants,  on  the  29th 
July,  1847,  moved  to  dissolve  the  injunction  before  the 
Lord  Chancellory  which  was  ordered;  but  the  Defendants 
were,  at  the  same  time,  directed  to  keep  an  account  of  the 
matters  to  be  manufactured  by  them.  The  action  was 
afterwards  tried,  and  the  result  was  a  verdict  for  the  De- 
fendants, founded  on  the  insufficiency  of  the  Plaintiffs' 
specification;  the  Defendants,  on  the  29th  November, 
1848,  gave  notice  of  motion,  before  the  Lord  Chancellory 
to  discharge  so  much  of  the  order  of  the  29th  of  July, 
1847,  as  directed  an  account  to  be  kept  by  the  Defendants, 
and  that  so  much  of  the  notices  of  motion  of  the  18th  day 
of  January,  1847,  and  the  29th  day  of  July,  as  remained 
undisposed  of,  might  be  disposed  of,  and  that  the  costs  of 
that  application,  and  of  those  two  motions,  might  be  or- 
dered to  be  paid  by  the  Plaintiffs.  His  Lordship,  on  the 
hearing  of  that  application,  on  the  14th  of  December,  1848, 
ordered  that  so  much  of  his  former  order  as  directed  an 
account  to  be  kept,  should  be  discharged,  but  made  no 
order  on  the  subject  of  costs,  which  he  left  to  be  dealt 
with  by  the  Vice-Chancellor,  On  the  18th  January,  1849, 
the  Vice-Chancellor  made  the  usual  order  of  dismissal  of 
the  Plaintiffs'  bill,  for  want  of  prosecution;  and  under 
that  order  the  Defendants  proceeded  with  the  taxation  of 
their  costs  before  the  Taxing  Master,  who  allowed  the  De- 
fendants their  costs  of  the  motions  on  which  the  orders 
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were  made  of  the  18th  January,  1847,  and  29th  July, 
1847.  On  the  hearing  of  the  Plaintiffs'  petition,  seeking 
the  declaration  of  the  Court  that  such  costs  were  impro- 
perly allowed  by  the  Master,  the  Vice-Chancdlory  on  the 
10th  of  November,  1849,  expressed  his  opinion,  that  the 
Master  had  erred  in  allowing  the  costs  of  the  order  of  the 
18th  January,  1847,  but  had  come  to  a  correct  conclu- 
sion as  to  the  costs  of  the  order  of  the  29th  July,  1847. 
From  the  former  part  of  that  order  the  Defendants  ap- 
pealed to  the  Lord  Chanodhr. 


Argument.         Mr.  Stuart  and  Mr.  Olasse,  for  the  Appellants. 

The  other  side  contended,  before  the  Vice-Chancellory  that 
the  costs  of  the  original  motion  for  the  injunction  could  not 
be  allowed  to  the  Defendants,  inasmuch  as  the  motion 
was  a  successful  one  on  the  part  of  the  Plaintiffs,  and  they 
relied  on  the  first  part  of  the  propositions,  or  rules  of  prac- 
tice, promulgated  by  Sir  J,  Leach  (a),  viz.  "That  the  party 
making  a  successful  motion  is  entitled  to  his  costs  as  costs 
in  the  cause;  but  the  party  opposing  it  is  not  entitled  to 
his  costs  as  costs  in  the  cause.*'  It  was,  however,  to  be 
observed,  that,  on  the  same  occasion,  Sir  J,  Leach  added, 
"that  the  Court  very  rarely  gave  any  special  directions 
with  respect  to  the  costs  of  a  motion  for  the  purpose 
of  obtaining,  continuing,  or  dissolving  an  injunction  to 
stay  proceedings  at  law,  leaving  the  costs  of  such  mo- 
tions to  abide  the  event  of  the  suit;"  which  passage  was 
not  reconcileable  with  the  proposition  mentioned.  There 
had  never  been  any  adjudication  on  the  order  in  question 
by  the  Lord  Chancellor,  on  the  subject  of  costs,  and  no  or- 
der was  ever  made  by  the  Court  touching  the  costs  at  the 
time  of  the  original  granting  of  the  injunction;  and  nothing 
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can  be  more  just  than  that  the  Plaintiff,  who  fails  in  his 
litigation,  shonld  pay  to  the  Defendant  the  costs  occasion- 
ed by  it.  The  decision  in  Finden  y.  Stephens  (a),  on  appeal, 
decided  that  the  costs  of  preparing  to  resist  a  motion  for 
an  injunction  which  was  never  disposed  of,  were  part  of 
the  costs  of  the  suit. 

[The  Lord  Chancellor  observed,  that  if  he  had  dissolved 
the  injunction  because  it  ought  not  to  have  been  granted 
originally,  he  should  have  given  the  Appellants  the  costs 
occasioned  by  them  in  the  Court  below,  but  not  the  costs 
of  the  appeal;  and,  if  he  had  altered  or  varied  the  order 
made  in  the  Court  below,  owing  to  something  that  had  af- 
terwards occurred,  he  should  not  at  that  time  have  dis- 
posed of  the  costa] 

Mr.  RoU  and  Mr.  FoUett,  contrJL— A  Plaintiff,  though 
he  fails  in  his  suit,  may  be  subjected  to  great  and  unne- 
cessary costs  intermediately,  by  reason  of  an  improper  re- 
sistance on  the  part  of  the  Defendant  to  an  interlocutory 
order;  it  may  happen  that  a  case  is  primd  fade  so  clear 
in  favour  of  granting  an  injunction,  that  the  Defendant 
ought  to  raise  no  question  thereon;  and  if  so,  the  Defend- 
ant ought  not  to  be  allowed  any  costs  occasioned  by  any  pro- 
ceedings on  his  part  with  reference  thereto ;  but  even  where 
a  Defendant  has  incurred  costs  in  an  unsuccessful  resist- 
ance to  the  Plaintiff's  interlocutory  application,  which  the 
Defendant  considers  himself  entitled  to,  he  ought  to  take 
care  and  have  such  costs  specially  reserved  by  the  Court 
at  the  time  of  its  making  its  order.  In  Lewis  v.  Arm- 
strong Q>)^  the  costs  of  an  abandoned  motion  were  held  not 
to  be  costs  in  the  cause.  In  Finden  v.  Stephens  the  de- 
murrer had  been  allowed,  and  therefore  the  cause  was  out 
of  Court  The  Lord  Chcmcdlor  might,  if  he  had  thought 
proper,  have  reserved  the  costs  of  the  application  to  the 
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Vice-ChanceUor,  as  well  aa  the  oost0  of  the  appeal  motion, 
but  he  only  reserved  the  latter,  implying  thereby  that  the 
Defendants  were  not  to  have  the  costs  of  the  motion  before 
the  ViceChancdlor. 

[The  Lord  Changelloe,  in  the  course  of  the  argument, 
observed,  that  the  first  proposition  which  had  been  read 
to  him  as  emanating  from  Sir  J,  Leach,  and  which  was 
general  in  its  terms,  was  not  reconcileable  with  the  last 
passage  contained  in  the  report,  having  reference  to  the 
costs  abiding  the  event  of  the  suit] 


Judgmmt.  His  Lordship,  without  requiring  any  reply,  afterwards 
added,  that  he  could  not  recollect  ever  having  seen  an 
order  for  an  injunction  which  reserved  the  costs,  and  that 
the  rule  contended  for  by  the  Respondents  must  be  a  ge- 
neral one,  if  it  had  any  existence  at  all;  that  he  had  no 
intention,  when  the  application  was  made  to  him  in  the 
month  of  July,  1847,  of  interfering  with  the  general  prac- 
tice of  the  Court  as  to  costs;  that  the  question  originally 
was  merely,  whether  there  eidsted  a  patent  right  or  not; 
and  both  Courts  agreed  in  thinking  that  there  was  suffi- 
cient before  them  to  justify  the  granting  of  an  injunction 
pending  an  inquiry  as  to  the  Plaintiffs'  title  to  the  patent, 
but  the  Court  of  Appeal  directed  something  in  addition  to  be 
done,  and  that  when  the  Defendants  applied  again  to  his 
Lordship,  he  ordered  the  injunction  to  be  dissolved  on  ac- 
count of  the  Plaintiffs'  delay  in  proceeding  at  law  to  try 
their  right,  and  not  by  reason  that  it  had  been  originally 
improperly  granted,  although  it  was  proved  afterwards,  at 
the  trial  of  the  action,  that  the  injunction  had  been  award- 
ed on  the  assumption  of  a  right  claimed  by  the  Plaintiffs, 
which  was  disproved. 

His  Lordship,  after  again  adverting  to  the  order  of  July, 
1847,  and  the  subsequent  dismissal  of  the  Plaintiffs'  biU, 
for  want  of  prosecution,  with  costs,  proceeded  as  follows: — 
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A  motion  is  then  made  to  me,  which  brings  the  whole 
merits  of  the  case  forward,  with  the  question  of  the  costs 
of  the  several  orders  made;  and,  for  some  reason  or  othdr, 
I  made  no  order  as  to  the  costs,  but  left  them  to  be  dealt 
with  according  to  the  regular  practice  of  the  Court.  The 
matter  ending  with  the  dismissal  of  the  bill  with  costs, 
the  only  question  remaining  for  consideration  is,  whether 
the  Defendants  are  entitled  to  the  costs  of  the  order  by 
which  the  injunction  was  originally  granted  in  the  Court 
below,  on  the  assumption  by  the  Plaintiffs  of  a  right  which 
they  cannot  maintain.  If  the  rule  was  as  has  been  con- 
tended for  on  behalf  of  the  Plaintiffs,  nothing  could  be 
more  unjust  towards  the  Defendants,  and  the  rule  ought 
not  longer  to  exist  The  result  of  the  proceedings  in  the 
cause  is,  that  the  Plaintiffs  have  obtained  an  order  which 
ought  never  to  have  been  granted  to  them,  and  the  costs 
and  expenses,  as  well  as  damage,  to  which  the  Defendants 
have  been  exposed,  have  arisen  from  that  circumstance; 
and  the  obtaining  the  costs  of  the  cause,  without  being  al- 
lowed the  costs  of  the  essence  of  the  cause,  would  be  ab- 
surd. The  case,  however,  must  depend  on  the  practice  of 
the  Court  as  it  has  been  acted  upon,  which  I  do  not  desire 
to  interfere  with;  and  I  shall,  therefore,  direct  an  inquiry 
to  be  made  with  reference  thereto;  and  if  I  find  it  to  be 
the  practice  of  the  Masters  to  tax  and  allow  the  costs  in 
question,  I  shall  make  an  order  in  conformity  therewith. 


18fi0. 


Mr.  Stuart  then  read  to  his  Lordship  a  memorandum  of 
Mr.  Mariineau,  one  of  the  Taxing  Masters,  which,  he  said, 
was  acquiesced  in  by  the  other  Taxing  Masters,  to  the  effect 
that  the  costs  of  the  original  application  and  order  for  the 
injunction  ought  to  be  allowed  the  Defendants ;  after  which, 

Mr.  EoU  observed,  that  even  if  the  practice  should  turn 
out  to  be  as  stated  by  Mr.  Stuarty  still  the  Plaintifis  ought  to 
pay  the  costs  of  the  petition  before  the  Vtce-Cha/nceUor;  but 
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Judgment, 


The  LoBD  Chanceilob  said,  that  he  should  direct  inquiry 
to  be  made  into  the  practice,  and  if  he  found  it  to  be  in 
favour  of  the  Appellants,  he  must  give  them  the  costs  of 
that  petition. 

In  the  course  of  the  same  day. 

The  Lord  Chancellor  stated  that  he  had  just  received  a 
certificate  from  all  the  Taxing  Masters,  in  favour  of  the  De- 
fendants' costs  of  opposing  the  motion  for  the  injunction 
being  costs  in  the  cause,  and  that  his  order  would  be  ac- 
cordingly. 

On  the  18th  of  January,  the  Lord  Chancellor  again 
mentioned  the  fact  of  his  having  received  the  certificate  of 
the  Taxing  Masters,  to  the  efiect  already  stated,  viz.  that 
the  costs  of  the  injunction  followed  the  result  of  the  suit 
on  its  dismissal,  and  that  he  quite  approved  thereof 


Jan,  16M. 

March  2nd, 
Where  the  pro- 
tector of  a  Bet- 
tlement  resides 
in  Ireland  and 
is  a  lanatic,  the 
Lord  Chancel- 
Ur  of  England, 
and  not  the 
Lord  Chxmcel- 
lor  of  Ireland, 

ia  authorwedby  ^hich  the  lunatic  was  tenant  for  life,  and  the  Petitioner, 

the  3  &  4  Will. 

IV,  c.  74,  to  con-  Mrs.  Maxwell  (who  was  his  daughter  and  only  child),  was 

tent,  in  his  .  .<,  .  .    ^ 

itead,  to  the       tenant  m  tail  m  remainder. 

barring  of  the 
estate  tail  and 
the  remainders  over  in  hereditaments  which  are  situate  in  Wa2e» — Semhlt, 

Where  a  proposed  settlement  on  the  marriage  of  the  only  child  of  a  lunatic  tenant  for  life  would  have 
the  effect  of  excluding  the  brother  of  the  lunatic,  and  of  enabling  her  to  give  the  hereditaments  to  her 
husband  in  preference  to  her  issue,  the  Lord  Chancellor,  as  protector  of  the  settlement,  refused  to 
give  his  consent  to  such  an  arrangement. 


In  re  RICHARD  HERBERT  GRAYDON,  a  Lunatia 

jL  his  was  a  petition  of  William  Maxwdl  and  his  wife, 
and  the  trustee  of  their  marriage  settlement,  asking  the 
consent  of  the  Lord  Chancellor,  as  protector  under  the 
Act  of  3  &  4  Will.  IV,  c.  74,  to  the  settlor's  enlarging  the 
base  fee  created  by  their  settlement,  into  an  estate  in  fee 
simple  absolute,  in  certain  hereditaments  in  Wales,  of 
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The  hereditaments  had  been  deyised  to  the  use  of  the 
lunatic,  who  was  now  a  widower^  for  life,  with  remainder 
to  his  sons  in  tail,  with  remainder  to  his  daughters  in  tail 

By  the  settlement  executed  on  the  marriage  of  Mrs. 
McuDwelly  the  estate  tail  was  barred,  and  the  property  was 
resettled  on  herself  for  life,  with  remainder  to  her  husband 
for  life,  with  remainder  as  she  should  appoint,  and  in  de- 
fault of  appointment,  for  the  benefit  of  the  issue  of  the 
marriage. 

The  lunatic  resided  in  Irdandy  and  had  been  found  lu- 
natic by  inquisition  in  that  country. 
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I860. 

In  re 
Qbatdoh. 

SkUmunU. 


Mr.  Anderson  supported  the  petition. 

[The  Lord  Chancellob. — The  lunatic  living  in  Ireland, 
why  do  you  come  here  ?  Why  not  apply  to  the  Lord  Chan- 
cellor of  IreUmdl  He  is  intrusted  with  the  care  of  this 
lunatic,  and  the  power  to  act  as  protector  is  given,  by  the 
33rd  section  of  the  Act,  to  the  person  who  has  the  protec- 
tion of  the  particular  lunatic.  Suppose  a  person  to  have 
been  found  lunatic  here,  it  would  be  a  very  inconvenient 
proceeding  to  go  to  the  Lord  Cha>nceUor  of  Irelandl 

The  case  has  been  well  considered  by  the  lawyers  in 
Irdand,  who  are  of  opinion  that  the  Lord  Chancellor  of 
Ireland  has  no  jurisdiction.  The  Act  is  territorial  Sup- 
pose a  case  of  a  lunatic  residing  in  ScoUandy  the  lands 
being  in  England :  the  Courts  there  have  no  jurisdiction. 
The  Act  was  passed  to  simplify  the  alienation  of  estates  in 
England,  and  it  would  be  a  great  inconvenience  to  have  to 
apply  to-  a  particular  Court  where  the  lunatic  happened  to 
be — India  for  instance,  or  Holland — ^for  consent  to  affect 
estates  in  England     This  Act  is  confined  to  estates  in 


JL I  )0flMll0N*. 
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18IK).  EngUmd,  and  the  Irish  Act  to  estates  in  Irdand,  It  is  a 
'"■p' — '  family  arrangement,  and  the  parties  are  quite  willing  to 
aKATDOK.      take  the  risk  of  this  proceeding  being  inoperative* 

• 
Judgment.        The  LoBD  Chancblloe,  after  reading  the  Act,  observed, 

that  the  import  of  it  was  certainly  to  deal  with  property  in 

EngUmd,  and  his  Lordship  made  no  further  objection  to 

granting  the  order. 


Feb,  Sth,  Upon  application  to  the  Secretary  of  Lunatics  for  the 

Statement,  order,  he  called  for  the  consent  of  the  brother  of  the  luna- 
tic, who  was  the  remainder-man;  and  the  matter  was  again 
mentioned  to  the  Court  upon  the  question,  whether  it  was 
necessary  that  the  remainder-man  should  be  before  the 
Court 

Reference  was  made  to  the  case  of /»  reNewrtum  (a),  where 
the  lunatic  was,  according  to  the  original  settlement,  tenant 
for  life,  with  remainder  to  his  children  as  tenants  in  com- 
mon in  tail,  with  remainder  to  the  brothers  and  sisters  of 
the  lunatic  as  tenants  in  common  in  tail,  with  the  ultimate 
remainder  to  the  right  heirs  of  the  testator;  but  the  Lord 
Chancellor  refused  to  consent  to  a  deed,  the  effect  of  which 
would  be,  to  give  the  property  to  strangers.  The  15th,  34th, 
48th  and  92nd  sections  of  the  Fines  and  Recoveries  Act 
(3  &  4  Will  IV,  a  74)  were  referred  to. 


Judgm^enL  The  LoBD  Chjlkcellob  said,  that  he  was  glad  an  opportu- 
nity had  been  afforded  him  of  looking  more  particularly  into 
this  case.  He  understood,  on  the  former  occasion,  that  the 
arrangement  had  the  concurrence  of  all  parties.  He  was 
asked  to  exercise  a  discretion.    The  Act  placed  him  in  the 

(a)  2  My.  k  Cr.  112, 
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same  situation  as  the  tenant  for  life.  He  should  now  with- 
draw the  consent  which  he  gave;  for  it  appeared  to  him, 
that  the  father  (the  lunatic)  ought  not  to  concur,  and  that 
he  (the  Lord  ChanceUor)  ought  not,  l^ally  or  morally,  to 
consent  to  such  a  settlement  It  allowed  the  daughter  to 
take  all  the  estates  away  from  her  children,  and  gave  her 
power  to  dispose  of  them  as  her  husband  might  induce  her. 
It  took  all  away  from  her  children  and  the  brother  of  the 
lunatic,  and  gave  it,  in  fact,  to  the  husband. 


1860. 

In  re 
GiUTDoir. 


The  case  was  again  mentioned  to  the  Lord  Chancellor,    March  2niL 
when  he  declined  giving  his  consent  to  the  proposed  ar- 
rangement. 


In  re  TOWNSEND,  a  Lunatia 

X  HIS  was  a  petition  on  the  part  of  a  mortgagor,  who 
was  the  husband  of  one  of  the  cestuis  que  trust,  seeking 
to  confirm  the  Master's  report,  a  reconveyance  of  the  mort- 
gaged premises,  and  the  appointment  of  new  trustees  in 
the  place  of  the  lunatic,  and  that  the  costs  of  and  incident 
to  the  application  might  be  ordered  to  be  paid  out  of  the 
lunatic's  estata  The  lunatic  was  the  trustee  named  in 
the  will  of  Jane  Kelson,  and,  as  such,  had  advanced  the 
mortgage-money;  but  there  was  no  actual  proof,  although 
it  was  very  probable,  that  the  mortgagor  knew  that  fact 

Mr.  Kinglake,  in  support  of  the  petition,  referred  to  the 
case  of  Ex  parte  Lewes  (a),  which,  however,  difiered  from 
the  present,  inasmuch  as  in  the  former  case  there  was  an 
express  declaration  in  the  mortgage  deed  that  the  sum  ad- 


Jan.  26M. 

In  the  case  of  a 
petition  bj  a 
mortgagor, 
seeking  to  oon« 
firm  the  Mas- 
ter'f  report  as 
toalonatic 
mortgagee,  and 
a  re-convey- 
anoe  of  the 
mortgaged  pre> 
mises,  and  i»- 
pointment  of 
new  tnutees, 
there  being  no 
proof  that  the 
mortgagor  waa 
aware  of  the 
lunatic  being  a 
truftee,  the 
costs  of  and  in- 
cidental to  the 
application 
were  ordered  to 
be  paid  out  of 
the  trust  estate. 


(a)  1  Hall  &  T.  123. 
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1850.  vanced  was  trostrmoney.    The  case  of  In  re  Twmaend{(i) 

"T* — '  was  also  referred  to. 

In  re 
TowvsxxD.  


Judgmeiu.  The  LoED  CHANCELLOR  said,  that  the  petition  was  not  an 
exception  to  the  rule;  that,  in  In  re  Totunsend  the  lunatic 
was  beneficially  interested;  that,  in  the  present  case,  which 
was  merely  that  of  the  transfer  of  the  trust  estate  to  new 
trustees,  there  was  no  proof  that  the  mortgagor  knew  that 
the  lunatic  was  a  trustee;  and,  therefore,  the  general  rule 
must  prevail. 


The  order  made  was  for  the  confirmation  of  the  Master's 
report,  with  the  usual  directions  for  the  transfer,  and  an 
order  for  payment  of  the  costs  out  of  the  trust  estate. 

(a)  2  Ph.  348. 


Feb.  26th.  THE  ATTORNEY-GENERAL  v.  PILGRIM. 

In  1699,  a  X  HIS  was  an  appeal  from  a  decision  of  the  Master  of  the 
h^^^^i-  Rolls,  which  is  reported  in  12  Beavan,  57. 

ed  for  999 
yean,  at  a  rent 

very  little  more  The  object  of  the  information  was  to  set  aside  a  lease  of 
86me  time  been  some  charity  lands  at  Norwichy  which  had  been  devised, 
IT^I^^U*'  ^^  *^®  y^^  1^21,  to  charitable  uses  for  the  benefit  of  the 
Tenanted  to       parish  of  St  Andrew,  in  that  city. 

build  upon  the     '^  ^ 

land.    That 

mS  s^aride  ^®  lands  had  remained  under  the  control  of  the  church- 

Ae*land^-^  Wardens  for  the  time  being;  and  in  1699  the  lease  in  ques- 

priaed  in  it,  on  tion  was  granted  by  certain  parties,  who  were  described  as 

filed  against  the  trustees  on  behalf  of  the  parish  and  the  churchwardens,  for 

Sf^vf  ^d  *  *^™  ^^  999  years,  at  the  yearly  rent  of  10/.    The  lessee 

he  was  held  not 

to  be  entitled  to  any  allowance  in  retpect  of  the  building  which  had  been  erected  upon  the  land. 
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coyenanted  to  expend  300Z.  in  building  on  the  land,  and 
the  rent  was  stated  to  be  ''for  the  use,  benefit,  and  sus- 
tentation  of  the  said  parish/' 

The  land  had  been  previously  let  for  8t  or  9L  per  an-     Suumau. 
num. 

In  1810  the  lease  had  become  vested  in  Rdbberda.  He 
sold  a  part  of  the  land  to  SmitJi^  subject  to  an  annual  rent 
of  IZ.,  as  the  apportioned  part  of  the  rent  of  102.  reserved 
in  the  lease  of  1699. 

In  1830  SmWi  assigned  this  part  to  Pilgrim  for  the  re- 
sidue of  the  term,  subject  to  the  rent  of  U.,  and  Pilgrim 
paid  him  2002.  This  part  of  the  property  consisted  of  a 
shop,  which  was  let  at  a  gross  rental  of  SL  8s,  a-year.  PH- 
grim  denied  having  had  any  notice  of  the  charity,  except 
what  he  had  derived  from  the  statements  in  the  abstract 
ofthe  deed  of  1699. 

The  Master  of  the  Rolls  considered  that  the  lease  could 
not  be  supported,  and  that  the  Defendant  was  not  entitled 
to  any  allowance  in  respect  of  the  building  which  had 
been  erected  upon  the  land;  and  that,  although  the  per- 
sons who  were  interested  in  the  other  parts  of  the  land 
which  was  comprised  in  the  lease  of  1699,  were  not  before 
the  Ck)urt,  he  ought  to  make  a  decree  in  accordance  with 
the  prayer  of  the  information,  with  costs.  •  The  Defendant 
Pilgrim  appealed  from  that  decision. 


Mr.  James  Parker,  Mr.  Rogers,  Mr.  Roupdl,  Mr.  Elms-     Argument, 
ley,  Mr.  RoU,  and  Mr.  Baggallay  appeared  for  the  different 
parties. 

The  following  cases  were  cited: — The  Attomey-Oeneral 
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Argument. 


▼.  Oreen  (a),  The  AUomey-Oeneral  y.  Brettingham  (b),  The 
AUomey-Oeneral  v.  Owen(c)y  The  Attorney-General  v. 
Backhouse  (d).  The  Attometf-Oeneral  t.  Foord  (e).  The  At- 
tomey-Oeneral  v.  Pargeter{f),  The  Attorney-General  v. 
The  8ovth  Sea  Company  (g),  The  Attomey-Oeneral  v. 
CrQ88(h),  and  The  Attomey-Oeneral  v.  Lord  Hotham  (»). 


Judgmmi.      The  LoRD  ChaNCBLIiOB: — 

It  appears  to  me,  upon  a  review  of  the  authorities,  that 
there  is  no  ground  upon  which  this  decree  can  be  im- 
peached. In  short,  there  is  nothing  which  approaches 
near  to  an  authority  to  justify  the  position  taken  up  by 
the  Appellant,  except  the  case  of  Hie  Attorney-General  v. 
The  South  Sea  Company,  which  comes  nearest  in  point  of 
circumstances  to  the  present;  and  I  must  say,  that  I  think 
if  the  question  were,  whether  that  case  should  be  sup- 
ported, or  all  the  other  cases  if  they  differ  from  it,  I  should 
be  much  more  disposed  to  find  fault  with  The  Attorney- 
General  V.  The  South  Sea  Company  than  to  depart  from 
the  general  rule — a  rule  which  has  been  of  gre^t  benefit, 
not  only  to  charities  but  to  those  who  are  dealing 
with  charity  property.  The  rule  should  be  ascertfdned 
and  known,  and  not  depend  upon  the  particular  circum- 
stances of  eadi  case,  although,  no  doubt,  circumstances 
may  arise  which  may  justify  a  departure  from  it;  but  it 
is  an  established  rule  of  this  Court,  that  it  is  its  duty  to 
maintain,  that  leases  of  this  sort,  amounting  to  an  alienar- 
tion,  are,  prima  facie  at  least,  not  to  be  supported;  and 
those  who  claim  benefits  under  them  take  them,  therefore, 
with  a  knowledge  that  they  are  liable  to  be  impeached, 


(a)  6  Ve«.  453. 
\h)  3  Beav.  91. 
(c)  10  Ves.  555. 
{d)  17  Ves.  283. 
\e)  6  Bear.  288. 


(/)  6  Beav.  160. 
\g)  4  Beav.  453. 
(A)  3  Mer.  624. 
(0  T.  &  R.  209. 
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and  that  they  subject  themselves  to  such  consequences        1850. 
as  the  ordinary  decree  for  that  purpose  would  expose 
them  to. 


Now,  here  is  a  lease  of  property,  the  value  of  which  one 
cannot  judge  o£  The  rental  which  property  produces,  de* 
pends  upon  its  locality  and  the  purposes  to  which  it  is  ap* 
plied,  and  also  upon  the  interests  of  individuals  in  the 
neighbourhood  who  possess  other  property  of  that  descrip- 
tion. Therefore,  to  say  that  the  rent  is  a  large  rent  for 
a  small  portion  of  land,  without  reference  to  the  circum-* 
stances  connected  with  the  land  or  the  position  of  the 
place,  is  really  saying  nothing.  We  have,  however,  a  fact, 
that,  at  a  period  anterior  to  1699,  when  the  lease  in  ques- 
tion was  granted,  the  land  in  question  was,  for  two  suc- 
cessive periods,  let  for  92.  Sryear.  Now,  there  is  no  reason 
at  all  to  say  that  that  was  not  a  bond  fide  rental:  at  least, 
it  must  be  assumed  to  be  so.  The  leases  are  produced  by 
which  the  rent  was  reserved,  and  I  must  assume  that  the 
land  was  worth,  to  let,  Ql.  a-year,  which  shews  that  the 
present  transaction  is  an  actual  alienation  for  ever,  (that 
is  to  say,  for  999  years,  which  is  in  effect  an  alienation  for 
ever,)  at  an  additional  rent  of  M.  a-year.  That,  of  itself, 
would  bring  the  case  clearly  within  the  authorities,  that 
an  alienation  for  such  an  apparent  consideration  as  this 
is,  cannot  be  supported.  If  we  look  to  the  fact  of  what 
might  become  of  the  property  and  what  value  it  might 
attain,  it  is  now,  of  course,  much  more  palpable  than  the 
mere  speculation  of  what  naturally  must  have  been  the 
result  of  such  a  transaction  in  the  year  1699.  At  that 
time  of  day,  it  was  known  that  land  in  a  town  or  neigh- 
bourhood such  as  Norwich  was  very  Ukely  to  increase  in 
value;  and  therefore,  it  was  an  alienation  for  which,  upon 
the  face  of  it>  there  was  no  adequate  consideration. 

The  rule  of  the  Court  is,  unquestionably,  that  such  a 
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1860.  transaction  as  that  cannot  be  maintained.  But  it  is  said, 
that  particular  circumstances  may  justify  the  transaction. 
It  is  for  the  Defendant  to  prove  those  circumstances;  and 
I  understand  the  Defendant  has  gone  into  no  proof  at  all: 
he  has  produced  nothing  to  raise  a  primdfade  case  on  his 
behalf,  or  any  ground  for  inquiry  as  to  there  having  been 
any  peculiar  circumstances  connected  with  the  original 
letting,  for  taking  it  out  of  the  general  rule.  There  is  an 
alienation,  which  is,  apparently,  for  a  very  inadequate  con- 
sideration, as  compared  with  the  rent  reserved  upon  an  or- 
dinary lease ;  and  this  alienation  is  for  999  years.  It  will  not 
do  for  the  Defendant  to  abstain  from  going  into  any  evi- 
dence, or  bringing  any  case  before  the  Court,  and  then,  at  the 
hearing  say,  "  Now  direct  an  inquiry,  there  being  no  found- 
ation whatever  for  it,  to  see  whether  I  cannot  make  out  the 
defence  before  the  Master,  which  I  have  not  attempted  to 
make  out  before  the  Court"  That  would  be  involving  par- 
ties in  an  unnecessary  and  expensive  litigation.  It  is  the 
duty  of  the  parties  to  bring  the  case  fully  before  the  Court 
Suppose  thecaseof  an  information  depending  upon  evidence, 
which  may  not  be  conclusive,  but  which  may  still  raise  a  case 
for  inquiry:  that  is  a  ground  upon  which  the  Court  will 
proceed;  but  there  is  nothing  of  that  kind  in  this  case,  and 
there  is  no  evidence  touching  the  original  transaction,  pro- 
duced by  the  party  occupying  part  of  the  land  contained  in 
the  original  lease.  It  was  indispensably  necessary,  of 
course,  to  deal  with  that  original  lease,  for  that  is  the  found- 
ation of  the  equity  which  the  Court  is  called  upon  to  admi- 
nister. I  find  a  case,  therefore,  in  which  a  party  is  holding 
charity  land  for  999  years  without  any  apparent  consider- 
ation, and  not  explaining  why,  or  how  it  is,  that  those  par- 
ties, who  had  the  care  of  that  property,  thought  proper  to 
create  such  a  lease.  I  should  be  undoing  what  has  been 
done  from  the  period  of  the  earliest  case  cited,  viz.  AUamey- 
Oeneral  v.  Oreen,  if  I  were  to  hesitate  for  a  moment  in  say- 
kig  that  this  case  faUs  within  the  rule  established  in  the 
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cases  which  hare  been  referred  to:  and  there  is  no  excep-        i850. 
tion  established  on  the  part  of  the  Defendant 

The  question  of  costs  is,  undoubtedly,  a  very  different 
one;  and  I  cannot  but  suppose  it  forms  a  very  material  part 
of  the  question  upon  this  appeal,  on  the  part  of  those  who 
advised  it  There  is,  however,  nothing,  as  it  appears  to  me, 
upon  the  pleadings  to  raise  a  doubt  as  to  the  propriety  of 
the  Master  of  the  RoUa  decree.  I  think  the  principle  of 
the  Master  of  the  RoUs  is  that  upon  which  I  ought  to  act, 
and  which  is  reasonable;  namely,  to  inquire  who  has  Qcca- 
sioned  the  costs?  Why,  the  party  who  has  caused  the  insti- 
tution of  the  suit  If,  upon  being  applied  to,  resistance 
had  not  been  made,  the  expense  would  not  have  been  in- 
curred. It  is  no  new  discovery — it  is  not  any  new  fact 
which  the  Defendant  was  not  at  all  aware  of  at  the  time 
the  application  was  made — ^which  led  to  this  decree.  He 
knew  of  the  application  made,  because  it  turns  entirely 
upon  the  origin  of  the  title  to  the  land  which  he  is  holding 
himself;  that  it  is  charity  land,  alienated  without  any 
apparent  reason  why  that  alienation  should  take  place. 
Besides  that,  he  not  only  resisted  the  title  of  the  charity 
when  the  claim  was  made,  but  he  resisted  it  at  the  hearing, 
and  he  resists  it  here:  and  by  resi9ting  it,  the  costs  have 
been  incurred.  He  has  a  right  to  resist  it,  no  doubt;  but 
the  question  is,  whether,  when  we  come  to  consider  the 
costs,  we  are  not  to  remember  who  the  party  is  who  has 
occasioned  these  expenses.  It  is  a  party  who  has  set  up  a 
title  which  he  cannot  maintain.  It  appears  to  me  that  it 
is  a  very  wholesome  rule,  that  the  first  question  for  the 
Court  to  consider  is,  who  has  occasioned  the  litigation — 
whose  fault  is  it  that  the  costs  have  been  incurred?  I  can- 
not hesitate  for  a  moment  to  say,  that  the  costs  have  been 
occasioned  by  a  party  who  has  resisted  a  just  and  reason- 
able claim  upon  the  part  of  the  charity. 

Then  it  is  said  that  the  churchwardens  have  concurred. 
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It  is  not  the  expense  of  the  churchwardens  ooncuxring:  it 
is  the  expense  of  that  litigation  which  the  Defendant  has 
made  necessary;  and  the  costs  in  question  of  those  parties 
form  part  of  the  costs  of  that  ligitation.  The  proceedings 
^''^"*^'*^'  could  not  go  on  without  those  personsi  and  therefore  they 
were  necessary  parties,  and  the  Defendant  ought  to  pay  the 
costs  of  the  litigation ;  and  I  think  he  ought  to  pay  all  the 
costs  that  have  been  occasioned.  I  cannot  make  the  Plain- 
tiff pay  them :  and  the  question  is,  how  I  am  to  make  these 
public  officers  pay  the  costs  themselves,  who  could  not  help 
being  brought  here  if  the  Defendant  thought  proper  to  re- 
sist the  claim,  whatever  their  previous  approbation  and 
conduct  may  have  been.  When  this  question  commenced 
they  could  not  help  themselves:  they  had  not  the  power  to 
give  up  the  lease ;  and,  the  principal  Defendant  choosing  to 
uphold  that  lease,  made  it  necessary  for  the  Attomey-Oene- 
ral  to  bring  before  the  Court,  not  only  himself,  but  the 
other  parties,  whose  costs  are  now  in  question.  Their  costs 
are,  therefore,  part  of  the  costs  of  the  general  litigation ; 
and  whatever  may  have  been  the  motive  of  those  who  ad- 
vised such  an  appeal  as  this,  there  being  such  a  small  pro- 
perty concerned — ^property  apparently  of  little  value — still 
the  litigation  has  been  occasioned,  and  the  costs  must  be 
paid,  either  by  the  party  who  is  the  cause  of  the  litigation, 
or  by  those  who  have  necessarily  incurred  those  expenses 
by  the  resistance  of  the  Defendant  I  very  much  regret 
that  he  should  have  those  costs  to  pay;  but  I  do  not  think 
I  have  any  other  choice  than  to  affirm  the  Master  of  the 
RoUa'  decree:  and,  unfortunately,  the  costs  of  this  appeal 
must  be  included  in  the  costs  incurred  in  the  Court  below. 
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Statement, 


GOODALE  V.  GAWTHORN.  j^ov.  dth  & 

Tioth, 
WO  suits  had  been  instituted  in  the  name  of  an  infant,  After  a  refer- 
by  different  persons  acting  as  her  next  friends.     One  was  ^^ted  tMhe 
attached  to  the  Court  of  the  Vice-ChanceUar  of  England,  Master  to  m- 

^         ^  '   quire  which  of 

and  the  other  to  the  Court  of  the  Vice-Chancellor  Knight  two  tnits  ought 
Bruce.  On  the  19th  of  December,  1848,  the  common  or-  the^benefitoTan 
der  had  been  obtained  from  the  Vtce-ChanceUor  of  England  j^^' ^^ 
in  both  these  causes,  by  which  order  it  was  referred  to  the  Yt,?^  ,  ^® 

bills,  and  it  was 

Master  to  inquire  whether  the  bills  were  for  the  same  amended:— 
matters,  and  if  so,  which  of  the  suits  it  would  be  most  for  Master  ooght,^ 
the  benefit  of  the  infant  Plaintiff  to  prosecute.     On  the  P^*"?^!!^ 

^  ing,  to  proceea 

day  on  which  the  order  was  made,  a  decree  was  obtained  with  the  refei^ 

in  the  suit  which  was  attached  to  the  Court  of  the  Vice-         

Chancellor  iTm^A^  Bruce,  but  that  decree  was  not  to  affect 
the  order  of  reference.  Shortly  afterwards  a  demurrer  was 
filed  to  the  bill  which  was  attached  to  the  Vice-Chancellor 
of  England's  Court,  whereupon  an  order  was  obtained  to 
amend,  and  that  bill  was  amended.  The  Master  then  de- 
clined to  proceed  with  the  reference,  and  indorsed  a  me- 
morandum upon  one  of  the  states  of  facts  which  were  laid 
before  him,  in  the  following  terms: — "I  think  that  a  de- 
murrer having  been  put  in  to  the  bill  in  the  first  mentioned 
cause,  aft«r  the  order  of  reference  of  19th  Decenjber,  1848, 
and  such  demurrer  having  been  submitted  to,  and  the  bill 
substantially  amended,  I  cannot  proceed  under  the  above 
order  of  reference,  without  a  further  order  of  the  Court" 

The  next  friend  in  the  first  suit  then  caused  a  petition 
to  be  presented  in  both  suits,  which  was  of  considerable 
length,  and  on  which  an  order  was  obtained  from  the  Vice- 
Chancdlor  of  England,  that  the  Master  should  proceed  with 
the  reference;  and  his  Honor  reserved  the  question  of  costs. 
The  Plaintiff,  by  her  next  friend  in  the  other  suit,  now  pre- 
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1649.        sented  a  petition  to  the  Lord  Chancellor,  by  way  of  appeal, 
praying  that  that  order  might  be  discharged. 


Argument.         Mr.  RoU  and  Mr.  Sehvyn,  in  support  of  the  application, 
contended, 

I.  That  by  amending  the  bill,  the  parties  had  put  it  out 
of  the  power  of  the  Master  to  proceed  effectually  with  the 
reference,  and  that  one  of  the  bills  which  were  to  be  sub- 
mitted to  him  was  no  longer  in  existence  after  the  amend- 
ment 

IL  That  the  Fice-CAanceBorq/'^ngriand  had  not  jurisdic- 
tion, without  the  previous  direction  of  the  Lord  Chancellor, 
to  make  an  order  in  two  suits,  one  of  which  was  attached 
to  another  Court;  and  therefore  his  Honor's  order  of  De- 
cember was  invalid ;  and  that  it  was  not  a  matter  of  course 
to  obtain  such  an  order  of  reference  after  a  decree:  Taylor 
V.  Oldham  (a).  White  v.  JohnsonQ)), 

III.  That  the  costs  ought  to  have  been  disposed  of  when 
the  motion  was  made. 

Mr.  BetheU  and  Mr.  Webster,  contrk,  contended, 

I.  That  an  order  of  reference  did  not  stay  proceedings 
in  a  suit,  nor  could  a  party,  by  taking  a  step,  frustrate  the 
order;  that  the  bill,  as  amended,  was  that  which  the  Mas- 
ter must  examine  under  the  order  of  reference:  Watson  v. 
Life  (c);  that,  upon  such  a  reference,  the  Master  was  al- 
ways at  liberty  to  suggest  any  amendment,  for  the  bene- 
fit of  the  infant:  SvUivan  v.  SvUivan  {d),  Da  Costa  v.  Da 

(a)  Jac.  627.  <fe  Qor.  104. 

(b)  2  Ph.  689.  (d)  2  Mer.  40. 

(c)  lHaU^T.308;^.C.lMac. 
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Coda  (a) ;  and  that,  ever  since  Stapilton  y.  StapUUm  (b),  the 
Court  always  considered  the  interests  of  infants  with  more 
favour,  in  regard  to  technicalities,  than  it  shewed  to  adults. 

II.  That,  if  the  parties  had  wished  to  discharge  the  Vice- 
Chancellor's  order,  he  was  the  Judge  to  whom  they  must 
have  applied  for  that  purpose;  and  if  they  wished  to  know 
whether  that  order  was  still  in  force,  surely  they  were]right 
in  submitting  the  circumstances  to  him,  and^no  new  order 
was  asked  for. 


1849. 

GOODALK 
V. 

Oawthobr. 
ArgumaU. 


ILL  That  the  reservation  of  the  costs  of  the  motion  was 
a  question  of  discretion,  with  which  a  Court  ^of  Appeal 
would  not  unnecessarily  interfere. 

Mr.  RoU  replied. 


The  LoBD  Chaucellob: — 

This  case  raises  a  point  of  pure  technicality,  ^on  a  mat- 
ter relating  to  the  interest  of  an  infant ;  and,  of  all  the 
cases  which  can  comej  before  the  Court,^that  is  a  matter 
which  the  Court  is  least  disposed  to  listen  to.  As  a  pro- 
tection to  the  infant,  two  suits  are  instituted,  and  it  is  al- 
leged that  they  are  both  for  the  same  purpose;  and  in  such 
a  case  the  practice  of  the  Court  is,  to  send  it  to  the  Master,  to 
inquire  whether  they  are  for  the  same  purpose,  and  if  they 
are,  then  to  select  which  of  the  two  shall  go  on,  in  order 
that  the  infant's  property  may  not  be  wasted  by  double 
litigation  having  one  object  in  view.  No  question  appears 
to  be  made  as  to  the  regularity  of  the  original  order  of  re- 
ference, because,  although  it  was  not  served  till  after  the 
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1849.  decree,  what  passed  at  the  tune  before  the  Vice-chancellor 
Knight  Bruce  precludes  the  parties  from  raising  any  objec- 
tion. I  consider,  therefore,  there  was  a  perfectly  r^ular 
order  of  reference  to  the  Master,  to  inquire  which  of  the 
JudpMni,  ^^Q  g^i^  should  proceed,  the  preliminary  inquiry  being, 
whether  they  were  for  the  same  purpose.  If  they  are  not 
for  the  same  purpose,  then  the  Court  does  not  interfere, 
and  the  parties  go  on  at  their  own  risk.  After  that  refer- 
ence had  been  made,  the  next  friend  of  the  infant  in  one 
suit  amended  the  bill.  The  Master  does  not  make  a  cer- 
tificate or  report  on  the  subject,  but  there  is  a  memoran- 
dum furnished,  by  which  the  Master  says,  that^  under  those 
circumstances,  there  being  a  demurrer  and  an  amendment, 
he  was  not  at  liberty  to  go  on. 


The  first  question  is,  whether  that  is  correct;  whether 
a  party  amending  his  bill  necessarily  withdraws  from  the 
Master  the  inquiry  which  the  Court  has  directed  in  both 
suits.  I  am  very  clearly  of  opinion  he  does  not  The  ob- 
ject of  the  reference  is  to  know  which  suit  is  to  go  on.  The 
bill  is  only  referred  to  as  eyidence  of  what  the  suit  is  for. 
It  contains  a  statement  of  the  case  made  on  behalf  of  the 
infant  Whether  that  is  stated  in  the  original  or  amended 
bill,  still  it  remains  the  bill  on  which  that  particular  suit 
is  to  depend,  and  the  Master  has  to  look  into  that  bill  to 
see  what  the  next  friend  has  alleged  in  that  suit  on  behalf 
of  the  infant;  and  it  would  be  a  most  extraordinary  thing 
that  that  reference  should  stay  the  proceedings  in  the  cause. 
It  would  be  staying  proceedings  by  amendment.  In  many 
cases  you  cannot  advance  a  step  without  amendment  A 
question  is  raised  by  demurrer,  shewing  a  defect  for  want 
of  parties;  and  there  is  a  reference,  which,  it  is  contended, 
is  a  stay  of  proceedings  in  that  cause;  because  you  cannot 
get  rid  of  the  objection,  except  by  amendment,  and,  accord* 
ing  to  the  doctrine  contended  for,  you  are  not  at  liberty  to 
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amend.  I  think  the  Master  has  fallen  into  an  error  in 
conaidering  the  matter  of  amendment^  on  this  demurrer, 
as  ousting  him  of  his  jurisdiction  under  the  order.  Now 
that  is  the  whole  case.  If  the  Master  ought  to  go  on, 
then  all  the  Vtoe-Chancdlar  has  said  is,  ''  You  ought  to 
goon." 

Then  comes  the  question  as  to  the  objection  made,yiz.  that 
though  it  was  quite  regular  for  the  Vtce-Chancellor  to  make 
the  original  order,  (for  that  is  not  disputed,)  jet  it  was  ir- 
r^ular  for  him  to  direct  the  Master  to  proceed  with  that 
order.  If  he  is  not  to  do  it,  who  is  to  do  it?  The  Master 
says,  that  he  cannot  and  will  not  go  on:  that  he  is  not  at 
liberty  to  go  on,  without  the  direction  of  the  Court  The 
parties  then  merely  ask  the  opinion  of  the  Court,  whether 
the  Master  is  right  The  Court  is  of  opinion  that  the  Mas- 
ter is  wrong.  Now  you  could  not  go  to  Vice-Chancellor 
Knight  Bruce  on  that  point,  because  he  did  not  make  the 
order.  It  appears  to  me,  there  was  no  way  of  removing 
the  Master's  difficulty  than  by  going  to  the  Vice-ChanceUor 
who  made  the  order.  He  is  the  best  judge  of  his  own  or- 
der. The  parties  ask  the  Judge  whether  the  Master  is 
right  in  not  proceeding  with  the  order  which  that  par- 
ticular Judge  has  made.  I  cannot  think  there  is  anything 
in  either  of  those  two  objections.  The  order,  therefore, 
which  the  Vice-ChcmceUor  has  made  is  correct,  to  the  ex- 
tent of  directing  the  Master  to  proceed. 

Then  comes  the  question,  which  I  certainly  do  not  see 
any  necessity  for  the  Vice-Chancellor  having  postponed 
the  consideration  of— the  question  of  costs.  All  the  par- 
ties desired  to  know  was,  whether  the  Master  was  right  or 
wrong.  They  were  stopped:  they  could  not  help  them- 
selvea  The  Master  thought  himself  precluded  from  going 
on,  and  they  could  not  oblige  him  to  go  on,  without  the  in- 
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terposition  of  the  Court.  What  they  came  for,  was  simply 
to  know  whether  that  demurrer  and  that  amendment  were 
properly  considered  by  the  Master  as  a  suspension  of  his 
proceedings  under  the  order.  What  the  parties  really  had 
to  ask  the  Court,  might  have  been  contained  in  six  linea 
The  Court  had  referred  the  merits  in  both  suits  to  the 
Master.  The  sole  question  was,  whether  what  had  taken 
place  superseded  the  efficacy  of  that  order.  Why  the  Court 
should  not  have  disposed  of  the  costs  at  that  time,  or  what 
the  Master's  certificate  had  to  do  with  the  length  of  the  pe- 
tition, or  how  it  can  affect  the  decision  of  the  Court,  as  to 
whether  the  petition  was  properly  or  improperly  extended 
to  that  length,  I  do  not  understand.  I  doubt  whether  I 
can  interfere  with  the  mode  of  management  of  the  business 
of  each  particular  Court.  The  Court  might  say,  "  I  do  not 
think  it  convenient  to  dispose  of  this  petition  now,  but  I 
will  dispose  of  it  in  another  stage  of  the  cause."  The  Vice- 
Cliancellor  has  a  discretion,  and  there  would  be  no  end  of 
applications  here,  if  every  adjudication  of  that  sort  was 
matter  of  appeal.  There  is  no  injustice  done  to  the  parties, 
unless  it  be  this,  viz.  that,  instead  of  having  the  matter 
decided  to  day,  it  would  probably  be  decided  on  the  next 
petition  day;  because  the  inquiry  before  the  Master  is  not  a 
thing  of  protracted  delay.  It  is  a  matter  of  that  sort  which 
can  be  disposed  of  as  soon  as  you  look  into  the  two  billa 
Therefore,  I  cannot  understand  that  there  was  any  delay, 
or  any  evil  arising  from  not  deciding  the  question  of  costs 
when  the  matter  was  before  him.  Some  expense  and  some 
little  delay  might  have  been  saved,  if  the  Court  had  made 
the  order  and  disposed  of  the  costs  then;  but  the  Court 
did  not  see  why  the  applicant  had  extended  the  petition  to 
so  great  a  length,  and  therefore  thought  it  proper  and  more 
safe  to  dispose  of  it  at  a  future  time.  It  will  be  neces- 
sary for  the  matter  to  be  mentioned  again,  but  it  might, 
perhaps,  have  been  disposed  of  when  it  was  before  the 
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Court  in  the  first  instance.    But  I  cannot  interfere  on        i849. 


that  ground. 

I  think,  therefore,  the  application  here  must  be  refused 
with  costs. 


GOODAUB 
V, 

Oawthosit. 
JvdgmenL 


In  a  suit  of  Fletcher  v.  Moorty 
heldteihe  Matter  o/theBolU,if\dch 
is  reported  II  BeaT.  617,  his  Lord- 


ship decided,  that,  after  a  similar 
reference  had  been  directed,  an 
order  to  amend  was  irregular. 


SAUNDERS  V.  WALTER. 

-L  HIS  was  an  application  to  discharge  or  vaiy  an  order 
of  the  Vtce-Cfhancellor  qf  England^  of  the  20th  of  Septem- 
ber, 1849. 

Two  of  the  Defendants  were  ladies  of  unsound  mind, 
but  not  found  so  by  inquisition.  An  appearance  had  been 
entered  for  them  on  the  31st  of  July,  1849,  and  on  the 
11th  of  September — ^the  day  on  which  the  time  for  answer- 
ing expired — ^the  Master  allowed  them  two  wrecks'  further 
time  for  answering.  On  the  13th  of  September,  an  order 
was  obtained  from  the  Master  of  the  RoUs,  on  the  petition 
of  these  two  Defendants,  that  they  should  be  at  liberty  to 
sue  out  a  commission  to  assign  them  a  guardian  ad  litem. 

On  the  20th  of  September,  a  motion  was  made  before  the 
Vice-ChanceUor  of  England,  on  behalf  of  the  Plaintiff,  un- 
der the  32nd  Order  of  May,  1845,  that  the  solicitor  named 
in  the  notice  of  motion  should  be  appointed  guardian  ad 
litem  for  the  two  Defendants.     His  Honor  reused  the  mo- 


j^ov.  26th. 


Where  Defend- 
ants had  taken 
no  proeeedings 
until  the  last 
day  allowed  for 
putting  in  their 
answer,  when 
they  obtained 
an  order  for  fur- 
ther time,  but 
afterward  ob- 
tained the  ap- 
pointment of  a 
guardian  <m2  li- 
tem., on  the 
ground  that 
they  were  of  un- 
sound mind,  the 
Court  refused 
an  application  of 
the  Phiintiff, 
under  the  82nd 
Order  of  May, 
1845,  to  appoint 
a  guardian  for 
them,  on  the 

Sound  that 
ey  were  in  de- 
&ult  for  want  of 
answer. 
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1849.        t^o^>  ^^^^  costs;  and  this  was  the  order  which  the  present 
application  sought  to  discharge. 


Argtmetu.  Mr.  Cooper  and  Mr.  J.  S.  Moore,  in  support  of  the  appli- 
cation, contended,  that  under  the  S2nd  Order  of  May,  1845, 
if  a  Defendant  who  was  of  unsound  mind  made  default  in 
not  answering,  the  Plainti£f  might  apply  to  the  Court,  that 
a  solicitor  might  be  assigned  guardian  to  defend  the  suit 
on  behalf  of  such  Defendant.  That  the  fact  of  these  De- 
fendants being  of  unsound  mind  was  admitted  by  their 
own  application  for  a  guardian:  but  that,  being  in  that 
state,  they  were  not  entitled  to  apply  for  further  time  for 
putting  in  an  answer.  The  application  for  a  guardian 
should  have  been  made  first,  and  therefore  the  Plaintiff 
ought  not  to  lose  the  benefit  which  was  provided  for  him 
by  the  32nd  Order. 

Mr.  RoU  and  Mr.  Hore,  contra,  were  not  heard. 


Judgment.  The  LoBD  Chakcellob  said,  he  thought  the  proceedings 
of  the  Defendants  had  been  perfectly  regular,  and  that  the 
Vice-Chancdlor  was  quite  right  in  refusing  the  motion, 
and  the  present  application  must  therefore  be  refused  with 
costs. 
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1850. 


BAGSHAW  v.  THE  EASTERN  UNION  RAILWAY    Feb.  1st,  tith, 
COMPANY.  *^^'  ^  ^'^• 

X  HIS  was  an  appeal -from  the  decision  of  the  Vice-Chan-  The  Eattem 
cellor  Wigram  overruling  the  demurrer  which  had  been  a^^^^ 
put  in  in  this  case.    The  allegations,  in  the  bill,  and  his  *^*^^j^  ^^r 
Honored  judgment,  are  fully  reported  in  7  Hare,  114.  Parliament  to 

make  railways 
_^.,____  from  Colcheater 

to  Ipswich, 
JpnoichtoBuTfi 

Mr.  Wood  and  Mr.  Danid  appeared  in  support  of  the  ap-  8t,  Edmunds 

1  1  and  Nonffich, 

P«al;  and  andfo)m/i». 

wch  to  Ear- 

The  SoUcitor-Oeneral  and  Mr.  Grove,  contrk.  thow  ^rpoi^, 

to  raiae  monies 

. by  shares  and 

loans,  not  ex- 

The  LoBD  Chancelioe:-  ^Z'^ 

This  is  a  bill  filed  by  a  person  who  describes  himself  as  game  Company 

was  also,  by  a 
distinct  Act,  ntthorised  to  purchase  and  complete  the  Madlei^  Junction  BaUway,  and,  for 
that  purpose,  by  shares  or  loan  to  raise  a  sum  not  exceeding  100,000^.  In  a  suit  brought 
by  the  proprietor  of  a  scrip  certificate  for  stock,  fbnning  part  of  the  capital  raised  in  pursuance  of  the 
Acts  authorising  the  Company  to  purchase  the  Hadleigh  Jtmciion  JtaUway  and  make  the  ffcarwich 
line,— charging  that  the  Company  was  about  to  misapply  such  money  in  the  construction  of  the 
N'Onsick  line,  and  seeking  to  restiain  such  misapplication, — ^the  demurrers  of  the  Company  and  the 
Directors,  for  want  of  equity,  were  OTerruled. 

Where  a  Company  is  authorised  by  Act  of  Parliament  to  raise  monies  for  a  specific  purpose  only, 
it  is  not  competent  to  any  majority  of  the  shareholders  of  the  Company  to  divert  such  monies  to 
another  purpose  against  the  will  of  a  single  shareholder,  nor  could  unanimity  amongst  the  share- 
hbldei*  make  sach  a  dirersion  hiwfoL 

Whether  a  Company,  having  powers  to  construct  several  branch  and  extension  railways,  and  to 
raise  certain  distinct  sums  of  money  for  such  respective  works,  such  monies  being  declare  to  be  part 
of  the  geneial  capital  of  the  Company,  may  or  may  not  lawfully  apply  monies  in  the  execution  of  one 
undertaking,  which  they  were  empowered  to  raise  for  another, — queers 

The  Company,  in  its  corporate  character,  was  properly  made  a  Defendant  to  such  a  suit  by  some 
of  the  1 


The  proprietor  of  a  scrip  certificate,  whether  registered  or  not,  (such  proprietor  not  being  in  de- 
fiuilt,)  may  sue  on  behalf  of  himself  and  all  other  proprietors  of  like  certificates,  and  of  the  stock 
which  they  represent  or  into  which  they  are  convertible,  where  the  proprietors  of  certificates  and 
stock  are  yery  numerous;  there  being  no  incompatibility  in  the  interest  of  the  registered  and  unre- 
gistered proprietors  to  preclude  the  Plaintiif  from  representing  both  classes  of  persons. 

The  original  subscriber  of  the  sum  represented  by  the  scrip  certificate,  the  vendor  of  the  same  to 
the  Plaintiff,  is  not  a  necessary  party  to  a  suit,  inasmuch  as  the  contract  between  such  original  sub- 
scriber and  the  Company  gave  the  former  the  right  to  assign  his  interest  and  be  discharged,  and  such 
interest  was  duly  assigned  by  him  to  the  Plaintiff,  and  the  Plamtiff  was  accepted  by  the  Company 
in  his  stead. 
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1850.        a  proprietor  of  scrip,  on  behalf  of  himself  and  other  pro- 

"Baobhaw      prietors  of  scrip  certificates  for  perpetual  6i  per  cent  stock, 

«'•  1849,  in  the  Eastern  Union  Railway  Company;  and  also  as 

Uhioh  Raixt    owner  of  some  of  such  perpetual  stock,  on  behalf  of  himself 

'       and  other  owners  of  such  stock;  and  it  prays,  amongst 

Judffnmt.  other  things,  to  restrain  the  Company  and  those  indivi- 
duals who  are  named,  being  directors  of  the  Company,  from 
employing  any  money  which  has  been  subscribed  by  the 
Plaintiff  and  the  other  holders  of  the  scrip,  towards  the 
carrying  on  of  a  railway  to  Colchester,  or  otherwise  than  in 
the  prosecution  of  the  works  for  which  that  money  was  sub- 
scribed. The  bill  is  founded,  no  doubt,  upon  that  equity 
which  I  lately  considered  as  properly  applied  by  the  Master 
of  the  RoUs  in  the  case  of  The  Direct  London  and  Porta- 
motUh  Railway  (a),  where  a  Company  having  obtained  an 
Act  of  Parliament,  and  having  also  obtained  subscriptions, 
and  procured  advances  of  money  for  the  purpose  of  cany- 
ing  a  railway  from  Epsom  to  Portsmoutiiy  afterward,  finding 
out  that  they  could  not  effect  that  object,  or  thinking  it 
not  advisable  to  carry  on  the  whole  of  the  line,  proposed  to 
make  that  portion  only  of  the  line  which  was  between  Ep- 
som and  Leaiherhead.  It  appeared  that  they  had  aban- 
doned the  further  portion  of  the  line,  and  that,  therefore, 
there  was  no  intention  of  carrying  on  the  railway  as  pro- 
jected, to  Portsmouth  from  Epsom,  but  that  they  thought 
it  convenient  and  advisable,  and  for  the  benefit  of  the 
Company,  to  continue  it  from  Epsom  to  Leaiherhead  only, 
being  a  portion  of  the  line.  The  Master  of  the  RoUs 
thought  it  was  a  departure  from  the  purpose  for  which  the 
subscriptions  were  made,  and  that  the  Company  were  not 
at  liberty  so  to  apply  the  money  raised  for  the  purpose  of 
making  the  railway  the  whole  of  the  distance.  That  case 
came  before  me,  and  I  also  was  of  that  opinion.  There 
the  portion  of  the  line  proposed  to  be  made  was  part  of  the 

(a)  Cohai  V.  Wakinson,  1  Hall  <fe  T.  564. 
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line  which  would  hare  been  to  be  made  if  the  whole  scheme        x850. 
had  been  carried  into  effect    The  Master  of  the  Rolls' m-      b][^^^ 
junction  was  very  carefully  framed  for  the  purpose  of  not  v- 

interfering  with  that  which  would  have  made  the  works    Uhioh  Raixt 
projected,  legitimate.    He  restrained  them  from  carrying      ^^][__o- 
on  the  works  or  making  the  railway  between  Epsom  and     J^^dgmau, 
Leatherheady  otherwise  than  for  the  purpose  of  effecting 
the  whole  scheme;  and  they  having  abandoned  the  whole 
scheme,  of  course  it  operated  as  an  injunction  against  car- 
rying on  the  works  which  they  intended  to  complete.     But 
the  mode  in  which  the  injunction  was  framed  marked  the 
principle  on  which  it  was  granted,  viz.  that  although  it 
was  part  of  the  work,  yet,  not  being  prosecuted  for  the  pur- 
pose of  effecting  the  whole,  the  Company  ought  not  to  be 
permitted  to  go  on  with  it. 

The  case  made  by  this  bill  is  this: — That  whereas  a  pre- 
viously existing  Railway  Company  thought  it  desirable  to 
construct  two  branch  railways  connected  with  their  own, 
or  rather,  to  purchase  one  and  make  the  other,  two  Acts 
were  passed  authorising  this  Company  to  raise  money  for 
the  purpose  of  purchasing  the  branch  to  Hddleighy  and 
constructing  a  new  and  distinct  branch  from  a  junction 
with  the  former  railway,  the  Eastern  Cotmties  Railwaj/y  to 
Harwich;  100,000t  were  to  be  raised  for  the  one  object, 
and  200,0002.  for  the  other.  These  two  Acts  having  pass- 
ed, authorised  the  raising  of  the  money  for  effecting  these 
two  schemes;  but  the  directors,  or  the  Company  whose 
agents  the  officers  and  directors  are,  having  determined 
not  to  carry  both  of  them  into  operation,  are  applying  the 
money  so  subscribed  to  the  purpose  of  carrying  on  another 
portion  of  the  original  railway,  and  completing  it  to  C7o^ 
Chester.  That  undoubtedly  raised  the  same  question  as  the 
case  to  which  I  have  referred;  and  if  the  facts  stated  in 
the  bill  are  sufficient  for  that  purpose,  they  will  bring  it 
within  the  principle  of  that  case,  inasmuch  as  it  will  shew 
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1850.  *^**  monej  has  been  raised  by  the  Plaintiff,  and  those  who 

!^""^'     *  are  represented  by  the  Plaintiff,  for  one  purpose,  which  the 

».  Company  are  intending  to  apply  to  another.     It  is  impos- 

UsioH  Rail-  sible,  if  there  are  allegations  in  the  bill  sufficient  to  bring 

wayCo.  £1.  ^itiiin  ^haij  principle,  to  say  that  this  bill  is  not  main- 

/tu^^Menf.  tainable,  on  the  same  principle  on  which  I  was  of  opinion 

the  bill  in  the  former  case  was  maintainable. 

It  appears  to  me,  upon  reading  this  bill,  that  it  does 
most  distinctly  bring  the  case  within  the  principle  to 
which  I  hare  referred.  Of  course  the  facts  maybe  all  fic- 
titious. There  may  be  nothing  in  the  case  made  by  the 
bill;  but  upon  the  case,  as  the  bill  represents  it,  it  appears 
to  me  to  be  very  distinct  that  this  money  was  raised  for 
the  purpose  of  particular  works;  and  those  particular 
works  are  alleged  to  have  been  entirely  abandoned;  and 
the  money  raised  under  those  two  Acts  of  Parliament  is 
intended  and  proposed  to  be  applied  for  carrying  outworks 
totally  foreign  to  the  purpose  of  those  who  subscribed  the 
money  under  the  provisions  of  those  two  Acts.  It  is  in 
vain  to  speculate  on  the  motives  which  parties  might  have 
had  in  advancing  their  money.  It  may  be  that  the  Plain- 
tiff here  had  an  independent  private  reason  for  promoting 
a  railway  to  Hwnuich,  It  may  be  that  those  who  sub- 
scribed the  I00,000i.  and  the  200,000t,  which  two  sums 
are  united,  may  have  had  some  reason  for  promoting  the 
purchase  of  the  railway  to  Hadleigh  by  the  Eastern  Union 
Railway  Company,  It  is  impossible  to  speculate  upon 
that.  Every  man  acts,  of  course,  according  to  his  own  view 
of  his  own  interest  and  wishes,  and  the  question  is,  whe- 
ther the  law  will  permit  money  which  has  been  advanced 
for  one  purpose,  to  be  applied,  contrary  to  the  wish  of  the 
owner  of  that  money,  to  another  object,  and  whether  the 
bill  states  such  a  case  as  brings  it  within  that  principle. 

The  bill  sets  forth  so  much  of  the  earlier  Acts  as  is  ne- 
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cessarj,  which  it  is  not  requisite  for  me  to  stiite.  There 
are  several  Acts  constituting  the  Eastern  Union  Railway 
Company  as  it  existed  at  the  time  those  two  Acts  of  the 
jear  1847  were  passed.  The  first  stated  in  the  bill  is  the 
Harwich  Act  It  recites,  that  "  it  would  be  attended  with 
public  advantage  if  a  railway  were  made  from  the  line  of 
the  Eastern  Union  Railway,  in  the  parish  of  Lawford,  in 
the  county  of  Eeaea:,  to  the  port  of  Harwichy  in  the  said 
county,  with  two  small  branch  railways  therefrom;  and 
also  if  a  pier  or  jetty  were  made  at  the  latter  place ''  And 
then,  amongst  other  things,  it  was  enacted,  that  "  it  should 
be  lawful  for  the  Eastern  Union  Railway  Company  to  raise, 
for  the  purposes  of  that  Act,  in  addition  to  the  capital 
which  they  were  authorised  to  raise,  under  certain  other 
Acts  recited  in  that  Act,  or  any  of  them,  and  in  addition 
to  any  other  sum  which  they  might  be  authorised  to  raise 
by  any  Act  to  be  passed  in  the  then  present  session  of  Par- 
liament, any  further  sum  of  money,  not  exceeding  in  the 
whole  the  sum  of  200,0002. ;  and  that  the  capital  thereby 
authorised  to  be  raised  should  be  considered  as  a  part  of  the 
general  capital  of  the  Company,  and  should  be  subject  to 
the  same  provisions  in  all  respects,  whether  with  reference 
to  the  payment  of  calls,  or  the  forfeiture  of  shares  on  non- 
payment of  calls,  or  otherwise,  as  if  it  had  been  part  of  the 
original  capital,  except  as  to  the  amount  of  such  shares 
and  the  times  of  making  calls  thereon,  and  the  amount  of 
such  calls;  and  that  it  should  not  be  lawful  for  the  said 
Company,  out  of  any  money  by  that  Act  or  any  other  Act 
relating  to  the  said  Railway  Company,  authorised  to  be 
raised  for  the  purposes  of  such  Act  or  Acts,  to  pay  or  de- 
posit any  sum  of  money  which,  by  any  standing  Order  of 
either  House  of  Parliament  then  in  force,  or  thereafter  to 
be  in  force,  might  be  required  to  be  deposited  in  respect  of 
any  application  to  Parliament  for  the  purpose  of  obtaining 
an  Act  authorising  the  said  Company  to  construct  any 
other  railway."  Now,  this  has  been  observed  upon  on  both 


1850. 
Baosbaw 

V. 

Thi  Bastibx 
Urioh  Raiit 

WAT  Co. 

Judgment 
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1850.        sides.  It  is  said  this  makes  the  capital  so  to  be  raised  part 

Baobhaw     of  the  capital  of  the  whole  Company;  but  that  is  not  the 

*•  question ;  because,  although  it  may,  for  certain  purposes,  be 

Unioh  Rail-    described  and  considered  as  part  of  the  capital  of  the  whole 

'       Company,  the  question  is,  whether  it  was  not  raised  for  a 

Judgmau.  gpecial  purpose,  and  therefore  to  be  applied  to  that  special 
and  particular  purpose,  or  whether  it  was  intended  to  be 
left  to  the  discretion  of  the  directors  to  apply  this,  in  com- 
mon with  the  original  capital,  for  purposes  not  contem- 
plated by  the  Act,  and  for  purposes  which  were  not  in- 
tended to  be  provided  for  by  the  Act  I  consider  that  the 
meaning  of  this  enactment  is,  that  there  should  be  a  sum 
of  money  raised  for  the  purpose  of  the  Act,  which  was  to 
make  a  railway  to  join  the  Eastern  Union  Railway^  from 
thence  to  Harwich;  and  it  is  declared  to  be  made  part  of 
the  capital  of  the  Company,  not  with  reference  to  the  mode 
in  which  it  has  to  be  applied,  but  only  as  regards  all  the 
powers  and  mode  of  dealing  with  the  property  in  the  hands 
of  the  directors,  which  are  prescribed  by  former  Acts.  It 
is  to  be  considered  as  part  of  the  capital  of  the  Company, 
for  the  purpose  of  incorporating  within  this  Act  all  the  pro- 
visions and  regulations  which  are  comprised  in  the  former 
Acts.  The  mode  in  which  the  Company  are  to  deal  with  the 
money  coming  to  their  hands  is  prescribed.  The  Act  says, 
in  terms,  that ''  it  shall  be  part  of  the  capital  of  the  Com- 
pany, and  subject  to  the  same  provisions,  in  all  respects, 
whether  with  reference  to  the  payment  of  calls,  or  the  for- 
feiture of  shares  on  the  non-payment  of  calls,  or  otherwise, 
as  if  it  had  been  part  of  the  original  capital;"  that  is  to  say, 
all  the  provisions  found  in  the  former  Act,  regulating  the 
original  capital,  are  to  be  applicable  to  the  Company  in 
dealing  with  those  additional  shares;  but  then  comes  this 
provision,  which  is  also  very  strong,  to  shew  that  there  was 
no  intention  of  amalgamating  this,  as  capital,  with  the 
original  capital;  for  it  provides,  that  it  shall  not  be  lawful 
for  the  directors  to  make  use  of  this  money  for  any  other 
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Act  for  the  purpose  of  deposits  to  meet  the  parliament-  1850. 

ary  rule  as  to  promoting  any  other  bill:  if  it  is  money  en-  baoshaw 

tirely  at  their  disposal,  that  would  be  altogether  unneces-  „     *• 

sary;  but  the  Act  keeps  it  untouched  and  unaffected  by  UviohRail- 

any  purpose  which  the  Company  might  have  of  using  it,  ' 

with  a  view  to  make  a  deposit,  keeping  it,  therefore,  strictly  ^«*»«»*» 
for  the  purposes  to  which  the  Act  refers. 

Then  comes  the  HacUeigh  Act,  which  is  very  much  the 
sama  I  observe  that  the  Vice-Chancellor  relies  principally 
on  the  Hadleigh  Act,  and  not  so  much  upon  the  Harwich 
Act.  I  am  not  very  well  aware  why  that  is.  It  seems  to 
me  they  are  both  very  much  open  to  the  same  observation. 
The  bill  states,  as  to  the  Hadleigh  Act,  ''that,  under  and 
by  virtue  of  another  Act  of  Parliament,  of  the  10  &  1 1  Vict, 
intituled,  '  An  Act  for  authorising  the  sale  of  the  EaMem 
Union  and  Hadleigh  Junction  Railway  to  the  Ea^stem 
Union  Railway  Company* — ^the  short  title  of  which  Act  is 
TheJBcwfem  Union  and  Hadleigh  Junction  Sale  Act,  1847, — 
the  Eastern  Union  andHadleighJunction  Railway  Compa/ivy 
were  empowered  to  sell," — (this  is  a  previously  existing  Act, 
— it  was  a  purchase,  and  not  a  power  to  make  a  purchase,) 
— "the  Eastern  Union  and  Hadleigh  Junction  Railway  Com- 
pany were  empowered  to  sell,  and  the  said  Eastern  Union 
Railway  Company  were  empowered  to  purchase,  the  un- 
dertaking authorised  by  the  Eastern  Union  and  Hadleigh 
Junction  Railway  Act,  1846;  and,  for  the  purpose  of  the 
purchase  and  execution  of  the  said  EaMem  Union  and  Had- 
leigh Junction  Raihuay, the  sAidEaetemUnionRailwayCom' 
pany  were  authorised  to  create  such  an  additional  number 
of  shares,  and  to  borrow  such  sum  of  money,  as  might  be 
necessary  for  completing  such  purchase,  or  for  constructing 
and  working  the  said  undertaking,  provided  the  amount  to 
be  raised  should  not  exceed  the  sum  of  100,00021"  That 
is,  in  fact,  all  that  is  stated  in  the  bill,  material  upon  the 
subject    The  Harwich  Act  is  stated  more  at  length  in  the 
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bill  than  the  HacUeigh  Act,  but  they  both  come  to  the 
same  thing.  In  the  case  of  the  Hadleigh  Act,  100,00<ML  are 
to  be  raised  by  additional  shares,  for  the  purchase  of  the 
Hadleigh  undertaking;  and  in  the  other,  200,0002^  are  to  be 
raised  for  the  purpose  of  making  the  branch  to  Harwich; 
but  in  both  there  was  a  specific  purpose  entertained,  and 
that  purpose  was  to  be  met  and  accomplished  by  means  of 
the  additional  stock  to  be  created  under  the  authority  of 
each  of  those  Acts. 


Then  comes  that  which  is,  undoubtedly,  not  immaterial, 
— a  statement  of  the  report  and  the  resolutions  which  led 
to  the  issuing  of  the  certificates.  The  report  of  August, 
1847,  is  stated  as  being  favourable  to  this  scheme,  and  the 
resolution  is,  "  That,  for  the  purpose  of  constructing  the 
branch  line  from  Manningtree  to  Harwich,  and  for  pur- 
chasing the  Hadleigh  Railway,  under  the  two  Acts  passed 
in  the  last  session  of  Parliament,  the  directors  be  author- 
ised to  raise,  between  the  date  hereof  and  the  1st  of  Jan- 
uary, 1849,  the  sums  of  200^0002.  and  100,000Z.,  and  to 
grant  scrip  receipts  for  such  amount  as  may  from  time  to 
time  be  paid  up  in  respect  of  such  sums,  until  each  sub- 
scriber of  202.  and  upwards  shall  have  paid  the  amount  he 
may  subscribe,  in  full;  and  such  scrip  receipts  shall  entitle 
the  holder  thereof,  on  the  1st  of  January,  1849,  to  become 
a  registered  shareholder  in  anew  Eastern  Union  Stock,  for 
the  amount  he  has  subscribed  and  paid  up,  upon  which  he 
shall  receive  a  guaranteed  dividend  of  62.  per  cent  per 
annum,  in  perpetuity,  and  have  the  option,  at  the  end  of 
any  six  months,  within  five  years,  of  converting  his  gua- 
ranteed stock  into  the  general  stock  of  the  Company.^' 


Now,  it  is  impossible  to  say,  after  this,  that  these  stocks 
are  all  united  and  mixed  up  in  one  form.  They  are  as  dis- 
tinct in  point  of  amount,  of  interest  payable,  and  of  secu- 
rity, as  they  possibly  can  be ;  they  are  rabed  specifically 
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for  the  purposes  of  those  two  Acts :  they  bear  a  different 
rate  of  interest,  62.  per  cent,  and  they  are  guaranteed  by 
the  other  fund.  The,^  have,  therefore,  a  preference  over 
the  holders  of  the  other  fund,  and,  in  a  particular  event, 
they  are  to  fall  into  the  original  stock.  That,  of  itself, 
would  be  quite  sufficient  to  show  that  they  were  never 
considered  as  being  identical  with,  or  part  of  the  original 
stock.  They  are  perfectly  distinct;  and  this  resolution  is 
not  only  important,  as  constituting  part  of  the  contract,  but 
undoubtedly  it  is  a  representation  operating  upon  the  minds 
of  the  parties  advancing  the  money,  telling  them  for  what 
purposes  the  money  was  to  be  raised,  and  in  what  manner 
it  was  to  be  secured,  and  what  was  to  be  the  amount  of 
the  benefit  to  arise  from  the  subscriptions  which  they  were 
to  maka  There  was  a  long  speech  made  by  the  chair- 
man, not  material  to  be  taken  into  consideration  now,  and 
there  is  a  resolution  of  the  Company,  which  would  be  the 
body  to  deal  with  the  public,  inviting  it  to  come  forward. 
It  ifi,  no  doubt,  a  representation  which  is  binding  as  be- 
tween the  Company  itself,  and  those  who  might  advance 
the  money  to  them.  Then  the  bill  states,  "  That,  in  pur- 
suance of  the  said  resolution,  the  whole  of  the  said  300,0002. 
was  soon  subscribed  for,  and  that  all  the  calls  thereon  had 
been  paid  previously  to  the  2nd  of  June,  1848,  except 
85,5002.,  which  would  fall  due  and  ought  to  be  paid  on  or 
before  the  30th  day  of  December,  1848." 


1850. 
Baobhaw 

V, 
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Then  the  bill  states, "  That  the  persons  who  so  subscribed, 
did  so,  confiding  in  the  said  resolutions,  and  in  the  repre- 
sentations of  the  said  John  ChevaUier  Cobbold,  and  of  the 
other  directors,  as  to  the  purposes  for  which  the  said  per- 
petual 62.  per  cent  stock  was  to  be  created,  and  not  sup- 
posing that  the  money  to  be  raised  thereby  would  be  ap- 
plied to  any  other  purposes  than  those  connected  with  the 
construction  of  the  said  line  to  Harwich,  and  the  purchase 
of  the  said  line  from  Hadleigh.'*    Then  the  bill  states  the 
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certificate  which  describes  the  shares:  "  The  Scrip  for  the 
Eastern  Union.  Perpetual  6i  per  cent.  Stock,  1849."  It  then 
recites  all  the  Acts,  which  it  must  necessarily  do,  because 
those  particular  Acts  refer  to  the  former  Acts,  as  contain- 
ing the  directions  and  provisions  which  were  to  be  adopted 
with  regard  to  this  newly  created  stock.  It  also,  of  course, 
recites  the  Acts  of  1847,  under  which  those  new  works  were 
to  be  carried  on.  The  bill  then  states,  that  the  Plaintiff, 
having  become  a  purchaser  of  two  scrip  certificates  of  50(tf. 
each,  left  his  certificates  for  the  purpose  of  being  register- 
ed; and  he  says  that  they  ought  to  have  been,  although 
they  had  not  been,  registered;  but,  having  been  left  for 
the  purpose  of  being  registered,  it  was  the  duty  of  the  Com- 
pany to  act  upon  those  instructions.  Then  comes  the  alle- 
gation in  the  bill,  upon  which  the  equity  turns,  viz.  "  That, 
from  other  inquiries  which  he  has  since  instituted,  he  has 
discovered,  as  the  fact  is,  that  the  directors  ofthe  JEIoM^^m 
Union  Railway  Company  have  resolved  not  to  proceed 
with  the  construction  of  the  said  railway  from  Manning- 
tree  to  Harwich;  and,  as  evidence  thereof" — Then  he 
states  evidence,  which  mayor  may  not  be  applicable;  but 
the  allegation  in  the  bill,  which  must  be  taken  to  be  true 
for  the  present,  is,  "  that  he  has  discovered,  as  the  fact  is," 
not  that  he  has  received  testimony  which  leads  him  to  be- 
lieve it  is  so,  but  that  he  has  discovered  that  the  fact  is  so 
and  so.  It  is  a  distinct  allegation,  therefore,  and  the  De- 
fendants, in  demurring,  admit  the  fact  that  the  directors 
have  resolved  not  to  carry  into  effect  that  railway  from  the 
junction  to  Harwich. 


It  then  states,  "That  a  majority  of  the  directors  of  the 
said  Company  have  a  strong  personal  interest  distinct  from 
the  interest  of  the  said  Company,  in  completing  the  East- 
ern Union  Railway  to  the  city  of  Norwich,  and  are  totally 
indifferent  about  the  completion  of  the  line  to  Harwich; 
and  that,  finding  themselves  unable  to  raise  sufficient  capi* 
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tal  for  both  purposes,  they  hare  determined  to  misapply, 
and  have  already  to  a  great  extent  misapplied,  the  money 
raised  under  the  said  Eastern  Union  and  Hartvich  Railway 
and  Pier  Act,  1847,  and  under  the  stad  Eastern  Union  o/nd 
Hadleigh  JwicHon  Sale  Act,  1847,  by  employing  the  same 
in  constructhig  an  extension  line  to  Norvnch,  and  for  other 
purposes  not  authorised  by  the  said  Acts  or  either  of 
them." 
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Then  the  bill  states,  '^  That  such  application  is  not  only 
contrary  to  the  directions  of  the  said  Acts  of  Parliament, 
but  is  also  contrary  to  the  said  resolution  passed  at  the 
said  meeting  on  the  21st  day  of  August,  1847;  and  that  it 
is  not  within  the  powers  of  the  said  Corporation  or  Com- 
pany, or  of  any  majority  of  the  members  thereof,  to  author- 
ise or  sanction  such  application." 

Then  the  bill  states,  "  That  the  said  directors  of  the  said 
Eastern  Union  Railway  Company  have  already  received 
214,5002.,  or  thereabouts,  under  the  powers  of  the  two 
last-mentioned  Acts;  and  that  they  have  misapplied  the 
said  money  by  employing  it  on  works  to  which  the  same 
is  not  authorised  to  be  applied  by  the  said  Acts  or  either 
of  them;  and  that,  unless  restrained  by  the  order  and  in- 
junction of  this  honourable  Court,  they  will  in  like  man- 
ner misapply  the  said  sum  of  85,5002.,  which  is  to  be  re- 
ceived, as  hereinbefore  mentioned,  on  the  30th  day  of  De- 
cember instant." 


Now  that  contains  all  the  allegations  of  title,  and  all  the 
allegations  of  the  misapplication  of  the  monies  upon  which 
the  question  upon  this  demurrer  depends.  No  doubt  the 
first  question  is  upon  the  construction  of  the  Acts;  because, 
if  the  biU  be  wrong  on  the  construction  of  the  Acts,  then 
the  allegations  would  not  be  material    Being  clearly  of 

Vol.  XL  Q  L.  C. 
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1800.        opinion  that  those  who  subecribed  for  these  purposes  hare 
^    "*    "^      a  right  to  have  their  money  applied  to  the  purposes  held 
V.  out  to  them,  not  only  by  those  Acts,  but  by  the  resolutions 

Unov  Raiit  ^^  ^^^  Company  stating  the  purposes  for  which  their  money 
watOo*  ^ng  ^  jj^  applied,  and  having,  upon  the  authority  of  the 
JtulffwmL  case  to  which  I  have  before  referred,  no  doubt  that  the 
parties  have  the  right  which  this  Court  will  enforce,  and 
finding  the  positive  allegation  that  the  Company  not  only 
intend  to  misapply  the  money, — apply  it  for  other  purposes, 
— but  that  they  have  actually  done  so,  and  intend  to  per- 
severe,— ^I  must  hold,  on  the  authority  of  that  case  to  which 
I  have  before  referred,  that  the  party  whose  money  has 
been  so  misapplied,  and  is  intended  to  be  hereafter  so  mis- 
applied, is  entitled  in  equity  to  the  interposition  of  this 
Court,  for  the  purpose  of  restricting  the  Company,  in  the 
application  of  his  money,  to  those  purposes  for  which  it 
was  said  it  was  to  be  advanced. 

That  disposes  of  the  principal  grounds  upon  which  the 
demurrer  rest&  With  respect  to  the  other  objections  which 
are  raised  to  the  bill,  it  appears  on  the  facts,  that  there  is 
no  foundation  for  them.  It  is  true  this  Plaintiff  is  a  share- 
holder, and  is  a  member  of  the  Company,  and  he  is  the 
holder  of  this  particular  scrip.  He  and  those  who  have  ad- 
vanced the  money  which  formed  that  particular  stock,  being 
the  holders  of  the  scrip  upon  which  it  is  secured,  have  an  in- 
terest totally  unconnected  with  the  general  purposes  of  the 
Company;  and  that  is  the  very  ground  of  his  equity.  He 
says,  "  It  is  true  I  am  a  member  of  this  Company,  but  I  am 
also  a  holder  of  this  scrip ;  and  as  holder  of  this  scrip,  I  have 
an  equity  and  a  rights  independently  of  the  general  pur- 
poses for  which  you  the  directors  are  carrying  on  this  con- 
cern. If  I  had  no  scrip,  I  should  be  merely  a  member  of 
the  Company;  but,  having  that  scrip,  I  file  my  bill  as  the 
proprietor  of  that  scrip."  His  right  is  entirely  untouched 
by  any  of  the  cases  which  have  been  referred  to,  and  the 
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case  gives  to  that  description  of  persons  who  are  repre-        i850. 
sented  by  the  Plaintiff,  and  to  the  Plaintiff  himself,  a  locus     ^^^^^ 
standi,  as  a  Plaintiff  in  this  Court,  to  see  to  the  application         ^V 

of  that  money  as  to  which  he  holds  scrip,  as  a  proprietor,  UnoR  Bail- 

qtiite  unconnected  with  and  independent  of  any  objection        

which  might  arise  as  to  his  being  a  member  of  the  Company.  ^««%*«»'« 

Then,  with  respect  to  the  other  objections, — ^I  am  not 
going  through  them  all ;  it  is  not  necessary  for  me  to  do  so. 
It  is  said  that  the  Plaintiff  is  only  holder  of  the  scrip, 
and,  as  holder  of  the  scrip,  he  was  not  the  party  with  whom 
the  contract  was  originally  made.  The  party  who  holds 
the  scrip  is  the  party  to  whom  the  Company  looks, — ^not 
merely  the  original  contractor,  but  the  party  who  holds 
the  scrip.  It  is  a  marketable  and  transferrable  security, 
and  whoeyer  holds  it  is  invested  with  all  the  rights  of  the 
original  party  who  signed  the  scrip.  He  purchases  it  with 
certain  rights  attaching  to  that  species  of  property,  and 
this  is  one  of  those  rights,  which  he  is  endeavouring  to 
assert 

I  do  not  think,  therefore,  there  is  any  objection,  in  point 
of  form,  to  the  shape  in  which  this  bill  is  framed;  and,  up- 
on the  general  equity,  it  falls  within  the  principle  to  which 
I  have  referred;  and  therefore,  I  think  the  judgment  of 
the  Vice-OhanceUor  is  correct,  and  this  appeal  must  be  dis- 
missed, with  costs. 


Q2 
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Dec.  18<A  k  BOOTHBY  v.  BOOTHBY. 

In  tbe  caae  of  a   X  HE  bill  sought  to  set  aside  an  indenture  of  release  of 

bill  filed  to  Mt 

•lide  tKe  aaleof  the  7th  June,  1843,  whereby  a  contingent  reyersionary  in- 
InteTinirka^  terest  in  a  freehold  cottage  and  lands  was  conveyed  by 
d^dinT^'  TfiKiam  Boothby  to  his  brother  Christopher  Boothby,  The 
the  tenant  for  interest  was  derived  from  the  will  of  W.  Boothby,  the  grand- 
oat  i«ne,  he      father  of  three  of  the  Plaintiffs,  and  was  to  arise  on  the 


SS?<rf  t£*iale  ^^^^  of  C'.  Boothb}/,  the  brother  of  W.  Boothbyy  without  is- 
in  hu  57th        g^^  ^nd  the  consideration  for  the  conveyance  was  a  sum 

year,  and  hia  '' 

wife  m  her  54th  of  202.  At  the  date  of  the  conveyance  C.  Boothby  was  in 
nerer  having"  the  67th  year  of  his  age,  and  his  wife  in  her  54th  year,  and 
rfSe^iJS^  they  had  had  one  child  only,  which  was  still-bom,  about 
except  a  itill-     twelve  years  previously.      W.  Boothby  was  at  that  time 

bom  child,  .f  *  *  V  ^ 

many  yean  sixty  years  of  age,  and  had  for  some  years  been  in  the  re- 
Se^e  of  the  ccipt  of  parochial  relief  C.  Boothby  died  on  the  10th  of 
wM'^u^ted°to  ^P^>  1844,  leaving  his  wife  his  sole  and  universal  devisee, 
the  Master  to  legatee,  and  executrix.  W.  Boothby  died  on  the  24th  of 
value  of  the  r«-  August,  1844,  leaving  the  Plaintiffs  his  sole  devisees.  The 
tweet^^r'  ^^  charged,  that  the  consideration  money  paid  was  greatly 
time  of  the  sale,  telow  the  value  of  the  premises  sold,  and  also  that  the 
Suoemau.  conveyance  was  obtained  by  fraud,  and  at  a  time  when  IT. 
Boothby  was  incapable  of  understanding  what  he  was  about. 

One  point  that  arose  in  the  course  of  the  argument  was, 
whether,  according  to  the  true  construction  of  the  will  of 
W.  Boothby  the  grandfather,  the  legacies  given  thereby  were 
charged  on  the  purchased  premises  in  aid  only  or  in  abso- 
lute exoneration  of  the  testator's  personal  estate.  It  was 
admitted  by  the  Defendant  in  her  answer,  that  W.  Boothby 
executed  the  conveyance  without  having  any  professional 
adviser  on  his  behalf;  and  it  was  also  stated  by  her  answer, 
that  the  unincumbered  fee  simple  of  the  premises,  not  in- 
cluding the  amount  of  legacies  alleged  by  her  to  be  absolute- 
ly charged  thereon,  was,  at  the  date  of  the  conveyance,  of  the 
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value  of  700Ly  but  that  such  value  had  been  in  great  part 
created  by  an  outlay  on  the  premises  by  C.  Boothby,  in  the 
erection  of  four  dwelling  houses.  The  Defendant  in  her 
answer  insisted  that  the  interest  of  W.  Boothby,  the  Plain- 
tiffs' father^  was  incapable  of  valuation.  One  of  the  Plain- 
tiffs' witnesses,  an  accountant,  deposed  to  the  market  value 
of  the  premises  at  the  date  of  the  conveyance  being  3352.,  if 
W.  Boothby's  interest  were  considered  in  the  nature  of  an 
absolute  and  not  a  contingent  reversionary  interest 
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At  the  hearing,  before  the  Vice-GhanceUor  ofEngland^ 
the  bill  was  dismissed  with  costs,  and  from  that  decision 
the  Plaintiffs  appealed. 

The  LoBD  Chancellor  having  expressed  his  opinion  at 
the  close  of  the  argument,  that  the  Plaintiffs' charge  of  fraud 
had  failed,  very  slight  notice  only  is  taken  in  the  report,  of 
the  observations  of  Counsel  or  the  evidence  on  that  part  of 
the  case. 


Mr.  Lloyd  and  Mr.  Nalder,  in  support  of  the  appeal,  con- 
tended, that  the  consideration  for  the  purchase,  viz.  2021 
(there  being  no  other  consideration,  either  averred  in  the 
answer  or  attempted  to  be  proved  by  the  Defendant),,  was 
grossly  under  the  value  of  the  premises,  and  that  that  fact 
appeared  from  the  evidence  adduced  for  the  Plaintiffs,  no 
evidence  having  been  entered  into  on  that  point  on  behalf 
of  the  Defendant;  that  Barnarddston  v.  Lingood(a),  Bowes 
V.  Heaps  (6),  and  Davies  v.  Cooper  (c),  were  authorities 
strongly  in  favour  of  the  Plaintiffs'  case;  that,  in  Baker  v. 
Bent  {d),  which  would  probably  be  relied  upon  on  behalf 
of  the  Defendant,  the  parties  to  the  transaction  had  set  an 
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actual  value  on  the  particular  contingency  that  existed 
there;  that  0.  BooihhyvrdA  substantially  a  purchaser  of  an 
absolute  interest  in  reversion,  dependant  simply  on  his  own 
life  estate;  and  that  the  circumstance  of  the  great  inade- 
quacy of  the  price  paid  for  the  property  might  be  fairly 
taken  into  consideration  by  the  Court,  in  connexion  with 
W.  Booihbjfs  ignorance  of  his  rights,  his  situation  in  the 
world,  (he  being  a  mere  marksman,  and  unable  to  sign  his 
name,)  and  the  undue  influence  that  had  been  exercised 
over  him- by  his  brother  C.  Boothby  and  his  connexions,  as 
appeared  from  the  evidence  in  the  causa 


[The  Lord  Chancellor  observed,  that  the  statement  of 
the  Master  of  the  Rolls,  in  the  case  of  Baker  v.  Bent  (a), 
could  not  have  been  intended  by  him  to  be,  nor  could  it 
be,  received  as  a  general  proposition.] 

Oowla/ndy.DeFar%a(b)y  void  Lord  AldboroughY.Trye{c), 
were  also  referred  to  by  Counsel  on  behalf  of  the  Plain- 
tiffs. 

Mr.  James  Parker  and  Mr.  Elmdey,  for  the  Respondent, 
contended  that  the  point  of  under-value  was  only  a  sub- 
ordinate part  of  the  Plaintiffs'  case,  and  that  the  appeal 
ought  to  be  decided  on  the  question  of  fraud,  which  was 
so  prominently  put  forward  by  the  bill,  and  on  which  so 
much  inconclusive  and  unsatisfactory  evidence  had  been 
adduced  on  the  part  of  the  Plaintiffs ;  that  the  Defendant's 
answer  contained  a  true  statement  of  all  the  material  facts 
of  the  case,  the  same  being  within  her  own  personal  know- 
ledge; that  the  reversionary  interest  in  the  present  case 
was  incapable  of  being  valued;  that,  in  Ooudand  v.  De 
Far%a(Jbt),  as  in  the  present  case,  the  evidence  had  reference 
only  to  tabular  value;  that  the  case  oiOowland  v.  DeFaria 


(a)  1  Rum.  A  My.  224.         (b)  17  Ves.  20.         (c)  7  C.  &  F.  437. 
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was  disapproved  of  by  Chief  Baron  Alexander,  in  Headen 
y.  Ro8her{<i)\  and  that,  whether  the  true  construction  of 
the  will  of  the  testator  W.  Boothby  was,  that  the  legacies 
given  by  his  will  were  charged  primarily  on  the  devised 
real  estate,  or  only  thereon  in  aid  of  the  personal  estate, 
(the  fair  inference  being  that  there  was  no  personal  estate,) 
the  consideration  actually  paid  was  not  an  inadequate  one. 

[The  other  cases  referred  to,  on  behalf  of  theRespondent, 
were  Twideton  v.  OriffvthQ)),  Peacock  v.  Evan8{c),  Bonner 
V.  Bonner(d)y  and  SmaU  v.  AUwood{e),'] 


1849. 


^fylMMMk 


Mr.  Lloydy  in  the  course  of  his  reply,  having  stated  the 
willingness  of  the  Plaintiffs  to  take  an  inquiry  as  to  the 
value  of  the  reversionary  interest. 

The  Lord  Chakoellob  said,  he  considered  that  the 
Plaintiffs^  case,  as  put  forward  on  the  ground  of  fraud, 
had  failed;  that  he  had  only  to  consider  the  charge,  alleged 
by  the  Plaintiffs,  of  under- value;  that,  as  imperfect  evi- 
dence only  had  been  adduced  on  that  point  on  the  part  of 
the  Plaintiffs,  and  no  evidence  at  all  had  been  given 
thereon  on  the  part  of  the  Defendant,  he  should  direct  a 
reference  to  the  Master,  to  inquire  and  state  the  value  of 
the  reversionary  interest  in  question  at  the  date  of  the 
sale,  such  inquiry  to  be  in  the  same  terms  as  the  re- 
ference in  Lord  Aldborough  v.  Trye.  And  his-  Lordship 
ordered  so  much  of  the  bill  as  had  reference  to  the  charge 
of  fraud  to  be  dismissed  with  costs;  the  payment  of  such 
costs,  however,  being  reserved  until  the  Master  should 
have  made  his  report,  in  pursuance  of  the  reference  di- 
rected to  him  as  to  the  value  of  the  reversionary  interest 


(a)  M'Cl.  &  Y.  89. 
(ft)  lP.WiM.3010. 
{c)  16  Y60.  512. 


(cQ  13  Yea.  379. 
(«)  Yoiinge,  407.. 
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Jan  mh.  SERGROVE  v.  MAYHEW. 

After  bill  filed  JL  HE  bill  was  filed  on  the  21st  of  February,  1849>  against 
Mi/appMraM  Mayhew  <k  Reynolds,  carrying  on  business  as  attomies  and 
*fth*Drf  *r*  solicitors  in  copartnership,  SLnd Robert Southee,  and  prayed 
anu,  who  were  an  account  and  injunction  against  Mayhew  A  Reynolds  as 
assoiiciton,one  such  partners.  After  the  Defendants  had  appeared  to  the 
Ae^i^efiTof  ^i^>  *^®  Defendant  Mayhew  filed  his  plea  to  the  bill,  stat- 
n  V^^^r^*  ing  an  order  of  the  Insolvent  Debtors  Court,  pronounced 
and  the  provi-  on  the  l7th  of  March,  1849,  whereby  Samuel  Sturgis,  the 
of  the  iSSvOTt  provisional  assignee  of  that  Court,  was  appointed  the  of- 
wa§*b"  ffl^  ficial  assignee  of  the  estate  and  effects  of  the  Defendant 
of  that  Court,  Reynolds;  that  all  the  estate  and  effects  o{  Reynolds  was 
official  asngnee  Vested  in  S,  SturffiSy  and  that  he  ought  to  be  made  a  party 
^'J^  to  the  suit.  On  the  10th  November,  1849,  the  Vice^fuxnr 
2*^u*^  ^-  ^^^^  of  England  overruled  the  plea>  but  gave  the  Defend- 
that  fiict,  and  ant  Mayhew  two  months'  time  to  answer.  From  his  Honor's 
■ionai  Mu^ee  order  the  Defendant  Mayhew  appealed. 

ought  to  Iw 
made  a  party 
to  the  fuit,  was 
allowed. 


Argumau.  Mr.  RoU  and  Mr.  Olasse,  in  support  of  the  appeal,  con- 
tended that  the  Defendant  had  a  right  to  plead  a  fact  hap- 
pening after  the  institution  of  the  suit,  which  would  get  rid 
of  the  suit,  and  render  an  answer  unnecessary;  and  they 
cited  Turner  r.  Robinson  (a)  and  Tarleton  v.  Hornby  (6). 

Mr.  Malins  and  Mr.  Chichester,  for  the  bill,  contended 
that  the  Defendant's  plea  amounted  in  reality  to  an  objec- 
tion that  the  Plaintiff  had  not  filed  a  supplemental  bill 
to  bring  the  proper  parties  before  the  Court,  which  was  an 
objection  to  be  taken  at  the  hearing  of  the  suit;  that  both 
the  Defendants  Mayhew  and  Reynolds  had  appeared,  and  if 

(a)  1  S.  &  S.  3.  {b)  I  Y.&  C.  333. 
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the  present  plea  were  allowed,  it  would  be  in  the  power  of       i860, 
any  Defendant  to  say  he  would  not  answer,  and  thus  the 
suit  could  not  be  brought  to  a  hearing. 

Mr.  RoU  was  not  heard  in  reply.  Argummt 


The  Lord  Chakcellob  observed,  that  the  present  case  Jvdgnmt. 
was  similar  in  principle  to  that  of  a  release  executed  by  a 
Defendant  after  bill  filed,  and  that  the  cases  cited  shewed 
the  present  to  be  the  legitimate  course  of  proceeding;  that 
a  Defendant  might  bring  forward  any  fact  that  incapaci- 
tated the  Plaintiff  from  effectually  proceeding  in  the  suit, 
and  if  it  were  shewn  that  the  suit  was  defective,  it  was 
no  objection  that  the  incapacity  to  proceed  arose  from  an 
event  occurring  subsequently  to  the  filing  of  the  bill. 


The  order  made  in  the  Court  below  was  discharged,  and 
the  usual  order  made  as  in  the  case  of  a  plea  allowed,  with 
liberty  for  the  Plaintiff  to  file  a  supplemental  bill. 
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Fd^,  12«A.  In  re  ROBERT  BISHOP. 

In  the  caM  of  JyiR  BAOSHA  WE  applied  for  an  order  that  the  Secre- 


pre^<^y*to  tary  of  his  Lordship  might  be  directed  to  attend  the  Court 

^Vict  c  IM  of  R*"i^ruptcy  inBasinghall-street,  with  the  petitioning  cre- 

and  in  which  ditor's  affidavit  and  petition  seeking  the  fiat  in  this  matter, 

had  not  been  and  permit  the  same  to  be  inrolled  and  sealed.     An  action 

S^(5Eaii^  had  been  commenced  and  was  to  be  immediately  tried  in 

tor  ordered  the  the  Court  of  Queen's  Bench,  in  which  the  validity  of  the 

petitioning  ere-  ^  , 

ditor'B  affidayit,  fiat  was  to  be  decided,  and  Counsel  had  advised  that  it 
ftr  the^fi^t,  to''  would  uot  be  safe  for  the  Defendants  to  proceed  to  a  trial 
Se^jJ^^^o?  '^t^o^*  having  the  petitioning  creditor's  affidavit  and  the 
being  inrolled     petition  for  the  fiat  inrolled  and  sealed,  in  Court 

and  sealed,  with 
a  view  to  their 

Sf^**^f  ^  The  4th  and  236th  sections  of  the  Bankrupt  Law  Con- 
^°^«».^^^^  solidation  Act  (12  &  13  Vict  c.  106),  were  referred  to. 

the  fiat  was  to 

be  decided.  


Judffmau,  The  LoED  CHANCELLOR  made  the  order,  on  the  ground 
that  the  fiat  had  issued  previously  to  the  passing  of  that 
Act,  and  that  the  proceedings  had  not  been  completed 
therein,  and  were  still  pending  (a). 

(fi)  Vide  In  re  Harwood,  1  Hall  &  T.  572. 
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In  re  THE  ST.  GEORGE'S  STEAM-PACKET  COM-    Fd.  23rrf. 
PANY,  Ex  parte  DOYLE. 

X  HE  Master  in  this  case  had  placed  William  Doyle  and  BjftCompAnjr's 
James  Doyle,  who  were  the  executors  of  John  Doyle,  de-  vided^thatev^ 
ceased,  in  the  list  of  contributories,  as  personally  respons-  '^'^eexeci^ 
ible  in  respect  of  six  shares  in  the  Company  which  belonged  ^^  ^  M>y  de- 

-  ,       -     .  .  .  _  _    ceased  propri- 

to  them  in  tneir  representative  capacity  only,  as  appeared  etor,  should 
firom  the  books  of  the  Company.    W.  Doyle,  as  one  of  such  of  Uie*8han^* 
executors,  with  the  assent  of  his  co-executor,  received  the  y««t«>«>nJ^ 

'in  Buch  capa- 

dividends  on  those  shares  and  applied  them  to  the  discharge  city,  be  a  lecog- 
of  the  claims  against  the  testator's  estate.  ^r  in  respect 

of  any  other 
shares,  should, 

By  the  1 6th  clause  of  the  Company's  deed,  it  was  declared,  as  to  all  duties, 
that  no  benefit  of  survivorship  should  take  place  between  upon  or^a^iiiut 
the  shareholders,  so  that  shares  of  a  deceased  shareholder  ^"Ju^^^^ 
vested  in  his  executor.    The  17th,  18th,  and  19ih  clauses  become  a  pny- 

pnetor  from  the 

regulated  the  mode  of  transfer  by  such  executor,  and  pro-  tune  of  the 
vided  for  contingencies  of  loss  of  certificates;  and  the  20th ^  i^g  J^  vest^  in 
clause  declared,  as  regarded  an  executor,  that,  before  he  ^^J^^^."  ^ 
should  transfer  shares,  or  become  a  proprietor,  or  receive  >ach  person 
dividends  in  respect  of  such  shares,  he  should  leave  for  in-  sidered  a  pro- 
spection,  at  the  office  of  the  Company,  the  probate  of  the  will  Jj^ofUilT 
under  which  he  should  claim  to  be  entitled  to  the  sharea  »«»«  ™<Ji  J»e 

should  have  ez- 

The  21st  clause  declared,  that  every  person  who,,  being  the  ecuted  or  aoced- 
executor,  administrator,  or  legatee  of  any  deceased  pro-  ^Hdd,  that 
prietor,  should  not,  at  the  time  of  the  shares  vesting  in  ^^^^^\y 
him  in  such  capacity,,  by  the  means  aforesaid,  be  a  recog-  ^®  executor  of 

a  deceased  pro- 

nised  proprietor  in  the  Company  in  respect  of  any  other  prietor  did  not 
shares  in  the  capital,  should,  as  to  all  duties,  obligations,  JJ^iSim^^ 
claims,  and  demands^  upon  or  against  him  in  respect  of  in  the  executor. 
such  shares,  be  considered  a  proprietor  in  the  Company 
from  the  time  of  the  shares  becoming  so  vested  in  him  as 
aforesaid;  but  as  to  all  profits,  rights,  privileges,  benefits, 
and  advantages,  to  arise  from  the  same  shares,,  no  such 
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person  should  be  considered  a  proprietor  in  respect  of  the 
same,  until  he  should  have  executed  or  otherwise  acceded 
to  the  deed. 

On  application  to  Vice-Chancellor  Knight  Bruce^  his 
Honor  ordered,  that  the  names  of  WiUiam  Doyle  and  James 
Doyle  should  be  included  in  the  list  of  contributories  in  re- 
spect of  the  six  shares,  as  the  executors  oiJohn  Doyle,  de- 
ceased, and  not  as  personally  responsible. 

From  that  order  the  official  managers  of  the  Company 
appealed. 


Arsnmeni.        Mr.  Bocon  and  Mr.  Priory  appeared  in  support  of  the  ap- 
peal. 

The  executors  having  complied  with  the  requisition 
enacted  in  the  20th  clause,  they  became  recognised  pro- 
prietors, and  the  receipt  of  dividends  in  respect  of  the  six 
shares  was  an  act  of  accession  under  the  21st  clause. 


[The  Lord  Chancellor. — You  must  shew  very  distinct 
terms  in  the  deed,  to  make  an  executor  personally  liable 
merely  because  he  has  received  dividends  due  in  respect  of 
shares  of  his  testator.] 

In  none  of  the  cases  that  have  come  before  this  Court 
has  there  been  found  a  clause  like  the  2l8t  of  this  Com- 
pany's deed:  the  words  ^^cUiimecund  demands,**  mentioned 
in  that  clause,  have  reference  to  the  demands  on  the  testa- 
tor's estate;  and  if  an  executor  chooses  to  become  an  ordi- 
nary partner  in-  the  concern,  he  may  take  on  himself  its  re- 
sponsibility at  any  time,  by  some  deed  of  accession,  such  as 
the  receipt  of  dividends  due  on  the  six  shares,  or  the  like. 
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The  Lord  Chancbllor: —  18^0. 

What  is  alleged  to  have  been  done  by  the  executor  does         ^«  ^ 
not  make  him  personally  responsible:  he  has  not  executed    St.  Gkorqk'b 
the  deed,  he  has  not  acceded  to  the  deed,  otherwise  than      *^"co.^^** 
can  be  inferred  from  the  fact  of  receiving  the  dividends;      ^^^ 
he  has  not  acted  in  his  own  name,  not  assumed  any  per- 
sonal right,  nor  interfered  at  all  with  the  Company;  and  he 
has  signed  a  receipt  as  representative  of  his  deceased  brother 
only,  and  the  Company  thought  fit  to  receive  him  in  that  . 
character;  he  has  not  received  the  dividends  as  a  share- 
holder.  Then  the  question  is,  whether,  doing  that,  and  no- 
thing more,  the  personal  representative  is  to  become  liable 
for  all  the  debts  of  his  testator.     [Here  his  Lordship  read 
the  21st  clause  of  the  deed.]  Now,  what  are  the  '^demands" 
against  the  personal  representative?  Not  a  personal  demand. 
Tou  cannot  say  that  any  demand  arising  out  of  the  pro- 
perty of  the  testator  is  a  demand  against  the  executor, 
otherwise  than  in  his  representative  character.    Here  the 
Company  have  dealt  with  him  in  his  representative  cha- 
racter.    He  has  asserted  no  right,  nor  has  he  done  any- 
thing, except  as  a  representative,  and  in  the  character  of  a 
representative.    Well,  then,  the  demands  against  him  as  a 
representative  are  perfectly  clear. 


Mr.  RoU  (with  whom  was  Mr.  Sekoyn),  for  the  Respond- 
ents, then  urged  that  the  appeal  must  be  dismissed,  with 
costs;  and  added,  that  his  Lordship  perhaps  would  deter- 
mine whether  the  official  managers  ought  to  have  their  costs 
out  of  the  estate.  In  In  re  The  Direct  London  a/nd  Exeter 
Railway  Compa/ny,  Ex  parte  HoUing8Worih{d),  the  costs 
were  ordered  to  be  paid  by  the  official  manager,  without 
prejudice  to  his  having  the  costs  out  of  the  estate.  It  was 
also  submitted,  that  this  case  was  one  in  which  the  costs 

(a)  1  HaU  (fe  T.  592. 
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1850.  ought  to  be  paid  by  the  official  managers  in  the  proper 

'  , '   "  ^  and  regular  way. 

In  re  °                "^ 
Thb 

StLx^aout  ^0  LoBD  Chancellob^  however,  said,  that  the  case  was 

JS^MTte  *  ^^^  fi^  ^^^'  ^^^  ^^^^  *^®  Court  never  granted  what 

DoTLi.  i^as  asked  by  the  Respondents  as  to  costs,  except  upon 

judgmmu,  wilful  misconduct. 


The  motion  was  accordingly  simply  refused,  with  costs. 


A'&lia.  COWELL  t;.  WATTa 

In  the  month  X  HE  Original  bill  in  this  case  was  filed  on  the  2l8t  of  An* 

a  parol  agree-'  g^^y  1845,  by  Thomos  OowM  against  Benjamin  Watts  and 

^^Sitobetween  ^^i^^*^  WoUs  the  youuger,  and  his  several  children ;  and 

A.  and  A  for  the  cross  bill  was  filed  by  J5.  Watts  the  elder  against  T.  Cotvdl, 

between  them,  as  the  solc  Defendant   The  original  bill  sou^t  the  specific 

hmd  intSd  performance  of  a  parol  agreement  entered  into  between  the 

to  he  nied  fop  Plaintiff  and  the  Defendant  Watts  the  elder,  in  the  spring 

ooildinff  pur-  ir       « 

poset,  and  a  of  1843,  to  share  the  profits  and  loss  in  a  joint  undertake 
afterward!  eze-  ing,  to  take  Certain  ground  at  a  place  called  the  Orange^  at 
Sw  to  Jr  Brampton,  in  the  county  of  Middlesex,  for  the  purpose  of 
maiy,  the  lesMr  preparing  the  same  for  building,  and  letting  the  same  on 
grantaiease to  improved  grouud-rents  upon  building  leases.  By  the  de- 
(^twnarta of  crc©  of  Vice-Chanccllor Knight  Bruce, made  on  the  hearing 
e^^VT  ^^*^®  e^VL%e&,  dated  the  30th  of  January,  1849,  it  was  or- 
•hortly  after  the  dered,  that  the  original  bill  should  stand  disDMssed,  with 

agreement  was 

enteied  into;      cost«,  oxccpt  SO  far  as  such  costs  had  been  increased  by  the 

hnt,  afterwards, 
A,  permitted  B, 

to  lay  out  his  money  in  the  erection  of  hnildiDgi  on  the  land,  withoat  interfering  dierewith.  After  a 
kpse  of  eighteen  months,  A*$  solicitor  applied  to  ^.  to  perform  the  agreement,  which  B.  repudiated; 
Kx  months  afterwsids,  A,  filed  his  hill  against  B.,  seeking  specific  performance  of  the  agreement:— 
Hdd,  that  the  circumstances  were  such  as  to  exdude  A,  from  mwaring  on  the  specific  peiformanoe 
of  the  agreenient  hy  B.;  hut,  in  the  order  dismissing  the  hiU  with  costs,  directions  were  given  to  the 
Master  to  diiallow  the  Defendant  the  costs  occasioned  by  his  setting  up  the  Statute  of  Frauds,  and 
disputing  the  pazol  agreement  and  part  performance  theieot 


OASES  IN  GHANGEBT.  225 

Defendants,  or  any  of  them,  setting  up  the  Statute  of  Frauds,  x850. 
and  disputing  the  fact  of  the  parol  agreement  in  the  plead- 
ings mentioned,  or  that  the  same  was  in  part  performed. 
And  a  reference  was  directed  to  the  Taxing  Master,  to  tax 
the  costs  of  the  Defendants  accordingly;  and  in  such  taxa- 
tion, the  Master  was  to  look  into  the  evidence,  and  to  dis- 
allow the  costs  of  so  much  thereof  as  he  should  consider  to 
have  been  unnecessarily  entered  inta  And  it  was  also  or- 
dered, that  the  costs  of  the  Defendants,  except  so  much 
thereof  as  should  be  so  disallowed  by  the  Master,  should  be 
paid  by  the  Plaintiff  7.  CowM  to  the  Defendants.  And  it 
was  ordered,  that  the  cross  bill  should  be  also  dismissed  out 
of  Court;  but  no  costs  of  that  suit  were  given  on  either 
side. 

Shortly  previously  to  the  month  of  May,  1843,  James 
Bonnin  agreed  with  the  trustees  of  Smith's  Charity  to  take 
from  them,  for  building  purposes,  a  lease  of  certain  meadow 
land  and  tenements  standing  thereon,  for  the  term  of 
eighty-four  years,  to  be  computed  from  the  24th  of  Jui^e, 
1843;  such  buildings  to  be  completed  by  the  25th  of  Octo- 
ber, 1848.  The  Plaintiff  T.  CoweU  and  the  Defendant  B. 
Watts  agreed,  through  the  medium  of  B.  WattSy  with  /. 
Bownin  {Bomim  preferring  to  have  one  rather  than  two  te- 
*nants  or  lessees),  to  take  from  Bonnin,  on  certain  terms, 
such  part  of  the  land  as  he  should  not  have  occasion  for. 
A  meeting  was  held  on  the  17th  of  May,  1843,  between 
JB.  Watts,  on  behalf  of  himself  and  CaweU,  and  Bonnin, 
when  an  agreement  of  that  date  was  entered  into,  and 
signed  by  JB.  Watts  and  Bonnin,  for  the  lease  of  a  portion 
of  the  land  to  B.  Watts,  as  soon  as  the  lease  of  the  whole 
of  the  land  should  have  been  granted  to  Bonnin  by  the 
trustees  of  Smith's  Charity.  Previously,  however,  to  that 
agreement  being  entered  into,  Bonnin  required  a  deposit  of 
lOOZ.,  as  a  security  for  the  due  execution  by  JB.  Watts  of 
the  last-mentioned  agreement;  but.B.  Watts,  not  having 
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that  sum  at  his  command,  Boimin  signed  a  promissoiy 
note  for  that  amount,  payable  to  the  order  of  B.  Watts,  six 
months  after  date,  which,  at  the  request  of  B.  WaUs,  vas 
immediately  discounted  by  Cowell,  who  gave  B.  Watts  the 
sum  of  lOOL,  less  the  amount  of  discount  thereon,  at  the 
rate  of  51.  per  cent,  per  annum,  which  was  immediately 
afterwards  paid  to  Bonnin;  and  thereupon  B.  Watts  signed 
and  gave  to  Cotudl  the  following  I.  0.  IT.,  viz.  "I.  0.  U. 
the  half  of  the  100^  now  advanced  for  Mr.  Bonnin,    May 
17,  1843.    Benjamin  Watts"    The  Defendant  A  TTatt^the 
younger  and  his  children  were  made  Defendants  to  the 
original  bill,  in  respect  of  an  angular  piece  of  ground,  to 
which  they  claimed  title,  and  which  Cowell  insisted  was 
part  of  the  land  agreed  to  be  leased  by  Bonnin  to  B.  Watts 
for  the  benefit  of  B,  Watts  and  Cowell,  as  aforesaid.    The 
arrangement  between  Bonnin  and  the  trustees  of  Smith's 
Charity  for  the  lease  was  completed  in  the  month  of  July, 
1843.    Articles  of  agreement,  dated  respectively  the  19th 
and  24th  of  August,  1 843,  were  afterwards  executed  by 
Bonnin  and  B.  Watts  for  the  lease  to  Watts  of  a  portion, 
previously  agreed  for,  of  the  land  leased  to  Bonnin  by  the 
trustees  of  Smith's  Charity.    The  evidence  of  several  per- 
sons was  in  favour  of  the  existence  of  the  partnership  be- 
tween Cowell  and  B.  Watts;  and  evidence  was  also  adduced 
on  behalf  of  the  Plaintiff,  of  the  recognition  by  the  Defend- ' 
ant  B,  Watts  of  his  interest  in  the  land,  by  the  sending  of 
portions  of  the  produce  of  the  land  to  Cowell,  and  Cowdl's 
use  of  the  stables,  and  grass  growing  on  the  land  for  some 
months  before  the  erection  of  the  new  houses  on  the  land 
by  Watts.     In  July,  1843,  however,  the  Plaintiff's  cattle 
were  removed  from  the  land  in  question,  on  which  they 
were  feeding,  by  the  Defendant's  orders.    The  Defendant 
B.  Watts'  intention  to  exclude  Cowell  from  the  benefit  of 
the  lease  granted  by  the  trustees  to  Bomiin,  was  first  shewn 
in  January,  1845,  when  he  reftised  to  sign  an  agreement 
admitting  Watts'  claim  to  a  share  in  the  land.    Norris 
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one  of  the  Defendant's  witnesses,  deposed  to  a  statement 
by  GaweUy  that  he  would  have  nothing  to  do  with  the  land. 


I860. 


Mr.  Sfvanston  and  Mr.  Metcaifey  in  support  of  the  appeal 
from  the  decision  of  Vice-chancellor  Knigkt  Bruce,  con- 
tended, that,  as  there  had  been  part  performance  by  A 
Watts  of  the  parol  agreement,  the  Statute  of  Frauds  would 
not  be  a  bar  to  the  Plaintiff's  bill;  that  the  existence  of  the 
partnership  between  the  parties,  as  well  as  the  agency, 
might  be  proved  by  parol,  and,  if  so,  the  particulars  there- 
of would  become  an  essential  ingredient  touching  the  title 
to  the  land;  that,  as  the  status  of  1843  must  be  consider- 
ed as  continued  down  to  1850,  there  had  been  no  acquies- 
cence on  the  part  of  Gowell;  that  the  onus  of  proof  was 
thrown  on  the  Defendant  B.  Watts;  and  that,  if  Cowdl  had 
been  the  Defendant  instead  of  Plaintiff,  he  would  clearly 
have  been  bound  by  any  loss  that  might  have  arisen  in  the 
transaction. 


AfffuntHtt 


Dale  V.  Hamilton  (a).  Coles  v.  Trecotidck  (6),  Lamas  v. 
Bayly(c\  Atkins  y.Rowe{d),  For3ter'v.Hale(e),  and  Lake  v. 
Craddock(/),  were  referred  to  on  the  part  of  the  Appellant. 

Mr.  Russea  and  Mr.  R,  W.  E.  Forster,  for  the  Defendant 
B.  Watts,  contended,  that,  independently  of  the  question 
arising  between  the  parties  on  the  Statute  of  Frauds,  an  al- 
leged agreement  must  be  clear  and  definite,  which  was  not 
the  case  here;  that  the  whole  matter  rested  in  anticipation, 
and  was  in  a  state  of  uncertainty,  until  Bonnin  obtained 
the  lease  from  the  trustees  in  July,  1843;  tliat  no  conclu- 
dve  arrangement  for  a  partnership  was  ever  come  to  be- 


(a)  5  Htire,  369;  &  (7.,  on  ap- 
peal, 2  Ph.  266. 
(h)  9  Ves.  250. 
(e)  2  Vem.  627. 

Vol.  IL 


(d)  Mob.  39. 
{e)  6  Yes,  308. 
(/)  3  P.  Wmfl.  168. 
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tween  the  parties;  that  the  evidence  adduced  on  behalf  of 
the  Defendant  proved  a  subsequent  abandonment  of  any 
previous  agreement  between  the  parties,  if  such  ever  exist- 
ed; and  that  the  cases  cited  for  the  Plaintiff  contained 
circumstances  which  distinguished  them  from  the  present 

3  Sugd.  V.  &  P.  262—254,  was  cited  on  behalf  of  the 
Defendant  B.  WaMs. 

Mr.  Bacon  and  Mr.  RoU,  for  the  Defendant  B.  Watts  the 
younger,  and  his  children,  contended,  that  the  transaction 
which  took  place  with  reference  to  the  1002  advanced  to^on- 
nin,  and  the  1. 0.  U.,  and  which  was  prior  to  any  agreement 
between Bonnin  and  Watts,  amounted  only  to  a  loan;  that 
Cowell  could  not  have  been  rendered  liable  to  Watts  for 
anything  connected  with  that  transaction,  even  if  Watts 
had  not  repudiated  any  interest  in  Cowell;  and  that  the 
long  interval  that  elapsed  between  the  date  of  the  agree- 
ment and  the  month  of  January,  1845,  had  been  left  wholly 
unaccounted  for. 


Mr.  SwanstoUy  in  reply,  having  had  his  attention  directed 
by  the  Lord  CluxnceUor  to  the  apparent  absence  of  any 
proceedings  on  the  part  of  his  client  between  August,  1843, 
and  January,  1845,  urged  that  there  was  no  evidence  of 
the  Plaintiff  having  omitted  any  duty  required  of  him; 
that,  where  a  clear  agreement  existed,  as  in  the  present 
case,  much  more  was  necessary  to  induce  the  Court  not  to 
interfere,  than  the  fact  of  the  Plaintiff  being  passive  during 
the  interval  referred  to  by  his  Lordship ;  that  it  was  not 
intended,  from  the  first,  that  the  Plaintiff  should  be  an 
active  partner;  and  that  the  Defendant  Watts  had  dealt 
unfairly  with  the  Plaintiff  from  the  very  commencement 
of  the  transaction. 
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The  LoBD  Changellob: —  i860. 

The  object  of  the  bill  is,  to  obtain  an  equal  share  from 
the  Defendant  of  the  land  leased  to  him  by  BonniUy  who 
was  a  lessee  under  the  trustees  of  Smith!  8  Charity,  and  j  'T~\. 
there  was  an  objection  by  Bonnin  to  make  a  lease  to  Cowell 
and  IFoM  jointly:  the  mere  form  of  the  lease  to  the  one 
party  would  make  no  difference  in  the  case.  The  Plaintiff 
is  represented  as  a  monied  man,  having  other  occupations, 
and  the  Defendant  was  to  be  the  active  partner  in  the 
transaction,  the  money  of  the  one  being  expected  to  be 
considered  a  set-off  against  the  skill  of  the  other.  It  seems 
singular,  that,  upon  application  being  made  by  the  Plain- 
tiff to  the  Defendant  Watts,  to  enter  into  a  written  agree- 
ment, the  latter  declined  to  comply  therewith ;  but  after 
the  lease  of  the  lands  was  executed  to  the  Defendant,  no 
further  application  was  made  by  the  Plaintiff  on  the  sub- 
ject There  was  an  original  agreement,  no  doubt,  be- 
tween the  Plaintiff  and  the  Defendant  Watts  the  elder. 
The  Plaintiff  carrying  on  the  business  of  a  butcher,  it 
is  highly  probable  that  he  would  turn  his  cattle  on  the 
land  in  question,  even  if  it  were  the  land  of  the  Defendant ; 
but  in  the  month  of  July,  1843,  orders  were  actually  given 
by  the  Defendant  to  remove  the  Plaintiff's  cattle,  and  they 
were  removed,  and  no  steps  were  taken  by  the  Plaintiff  to 
have  them  restored.  The  Defendant  also  mortgaged  the 
land  to  raise  money  for  the  purpose  of  building  thereon, 
and  he  afterwards  expended  such  money,  being  consider- 
able in  amount,  upon  the  land.  The  Plaintiff,  who  was  the 
monied  man,  rendered  the  Defendant  no  assistance,  and 
the  fact  of  no  application  having  been  made  to  the  Plain- 
tiff by  the  Defendant  with  reference  to  the  land,  subse- 
quently to  the  date  of  the  original  agreement,  is  consistent 
with  the  fact  that  the  Defendant  had  taken  on  himself  the 
whole  adventure.  All  the  parties  resided  in  the  same 
neighbourhood,  and  the  Plaintiff  permitted  the  Defendant 
WaUs  the  elder  to  lay  out  his  money  without  interfering 
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therewitL  The  Plaintiff  indeed  lies  by,  for  a  period  of 
eighteen  months,  and  the  land,  during  the  whole  of  the 
time,  is  in  the  exclusive  occupation  of  the  Defendant.  The 
Plaintiff  applies  through  his  solicitor,  in  the  month  of  Jan- 
uary, 1845,  to  the  Defendant  to  perform  the  agreement;  in 
February  following,  the  Defendant  declines  to  do  so,  and 
the  Plaintiff  takes  no  steps  to  compel  a  performance,  until 
the  month  of  August  following.  Such  a  course  of  conduct 
must  have  induced  the  Defendant  to  suppose  the  Plaintiff 
had  abandoned  all  interest  in  the  land,  and  that  the  De- 
fendant had  the  sole  right  thereto.  The  present  case  is 
stronger  against  the  Plaintiff  than  Norway  v.  Rowe  (a), 
where  the  parties  possessed  an  actual  interest  in  the  mina 
They  stood  by  a  considerable  time,  suffering  the  Defend- 
ants to  bear  the  burthen  and  risk  of  working  the  mine, 
which  became  productive,  but  their  <;laam  to  have  a  share 
of  the  mine  was  refused  by  the  Court.  My  opinion  is,  that 
the  circumstances  existing  in  the  present  case  are  suffi- 
cient to  exclude  the  Plaintiff  £rom  applying  to  the  Court  to 
have  decreed  him  any  share  of  the  benefit  to  be  derived 
from  the  lease  of  the  lands  in  question;  and  I  decide  the 
case  on  the  grounds  on  which  the  Court  below  proceeded, 
and  need  not  refer  to  the  other  argument  urged  on  be- 
half of  the  Defendant.  The  cases  cited,  of  an  agent  pur- 
chasing lands  in  his  own  name,  were  cases  of  fraud,  and 
have  no  application  hera  In  this  case  there  would  be 
merely  a  trust,  but  I  do  not  decide  the  case  on  that  point 
The  appeal  will  be  dismissed  with  costs. 


(a)  19  Ves.  144. 
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SHALLCROSS  v.  WEAVER.  Jan.  i7tL 


N  this  case  the  Master  of  the  Rolls  had  made  an  order  for  A  bm  wag  filed 
the  production  of  certain  deeds  and  documents  (a).     This  trun,  againit 
was  a  motion  that  the  order  of  the  Master  of  the  Rolls  might  SroTwuito 
be  discharged  or  varied  so  far  as  respected  the  several  deeds,  ^^*™^f^ 
documents,  abstracts,  and  writings  in  the  Defendant's  an-  conTeyanoe  on 
swer  and  schedule  mentioned,  relating  to  the  several  lots,  in^^*^  con- 
3, 4,  and  6,  of  the  messuages  and  premises  in  the  pleadings  JJ^^^J^iJ^* 
mentioned.  ^^^  *^»*  ^ 

oonndemtion 

By  the  will  of  Francis  Brooks,  who  died  in  November,  b^^  the  title 
1836,  he  devised  his  real  estates  to  Charles  Wright  and  ^^^^^^ 
WUlvam  Bishop,  in  trust  to  sell,  and  pay  certain  legacies,  "convey  the 

1  ,•         .  «       ,«  .  .  <•  1  •  .1        estate  on  repay- 

but  gave  no  directions  as  to  the  disposition  of  his  residu-  ment,  and  on 
ary  estate,  which  the  Plaintiff  claimed  as  his  heir-at-law.     ^^J^^hi  un" 

proTonentf  and 

This  bil)  was  filed  to  take  an  account  of  the  real  estate,  lid^duedthat 
and  to  obtam  a  re-conveyance  from  the  Defendant  Weaver  Jjon  rfSTSc 
of  part  of  the  testator's  estate  which  had  been  purchased  deedi:— iWd, 

that  he  waa 

by  him.  The  real  estate  consisted,  among  other  things,  bound  to  pro- 
of a  house  at  Stafford,  let  at  a  rent  of  45L,  and  another 
building,  worth  20Z.  per  annum,  which  were  subject  to  a 
mortgage  of  700Z.,  and  other  property  let  at  rents  of  351 
and  402.  These  parts  of  the  testator's  estate  formed  Lots 
3,  4,  and  6,  mentioned  in  the  notice  ef  motion.  They 
were  valued,  on  behalf  of  the  trustees,  at  llOOZ.,  200L, 
and  700Z.,  making  together  2000Z.;  but  on  their  being  put 
up  to  sale  by  public  auction  in  February,  1837,  the  high- 
est biddimgs  were,  for  Lot  3,  9S01,  for  Lot  4,  490Z.,  and  for 
Lot  6, 185L    They  were  therefore  bought  in.. 

In  November,   1837,  Weaver  contracted  to  buy  these 
lots  for  1200Z.,  and  they  were  shortly  afterwards  conveyed 
to  him.     He  had  acted  as  solicitor  ibr  the  trustees. 
(«)  l^Beav. 
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The  Defendant  Weaver  stated  in  his  answer,  that,  at  the 
time  of  the  auction,  there  was  no  good  title  to  the  property 
in  question;  and  that  it  was  afterwards  discovered  that 
the  premises  had  been  enjoyed  by  the  testator  as  of  lease- 
hold tenure  only.  That  there  was  nothing  to  shew  that 
he  had  any  title  to  the  freehold,  though  he  had  taken  a 
conveyance  in  fee  from  a  grantor,  who  took  upon  himself 
to  convey  the  same  premises  in  fee  simple,  without  (as  the 
Defendant  believed)  ever  making  out  any  valid  title  in 
himself  so  to  do;  and  that  the  Defendant  agreed  to  take 
the  title  as  it  was,  without  putting  the  sellers  to  any  ex- 
pense; and  that  he  was  now  unable  to  make  out  a  market- 
able title.  And  he  stated  that  he  was  and  had  always 
been  willing  to  reconvej  them  to  the  testator's  heir-at-law, 
and  to  account  for  the  rents  upon  being  repaid  the  pur- 
chase-money, and  what  he  had  expended  on  repairs  and 
lasting  improvements,  with  interest  The  answer  further 
stated,  that  the  Defendant  had  in  his  possession  all  the 
title  deeds,  evidences,  and  writings,  and  abstracts  of  title 
relating  to  the  said  hereditaments  and  premises;  and  he 
submitted,  that  the  Plaintiff  ought  not  to  be  permitted  to 
have  copies  of  or  inspect  any  of  the  title  deeds  unless  he 
would  consent  to  pay  to  the  Defendant  the  purchase-money 
which. he  paid,  together  with  the  sum  of  money  laid  out 
on  the  premises  in  substantial  repairs  and  lasting  improve- 
ments; and  that  the  exposure  of  his  title  would  enable  the 
Plaintiff  to  injure  him  if  he  abandoned  the  suit. 


Mr.  Wrightf  in  support  of  the  motion,  insisted  that  the 
deeds  were  not  material  to  the  Plaintiff's  case.  He  sought 
to  set  aside  a  deed,  but  the  production  of  that  deed  would 
not  assist  him,  and  the  earlier  title  deeds  could  not  furnish 
any  evidence  of  any  alleged  fraud  between  the  Defendant 
and  the  trustees.     In  Dendy  v.  Cross  (a)  the  Master  ofihe 


(a)  11  BeaT.  91. 
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RoUs  refused  to  order  the  production  of  a  deed  which  was 
impeached.  The  Plaintiff  ought  to  pay  the  Defendant 
what  he  had  expended,  or  undertake  to  do  so,  before  the 
Defendant  ought  to  be  required  to  produce  the  deeds. 

Mr.  IL  Palmer  and  Mr.  Elderton,  contrii. 
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The  LoBD  Chancelloe  said,  that  the  Plaintiff  contended 
that  the  Defendant  Weaver  ought  to  have  paid  the  full 
value  for  the  property  which  he  purchased,  but  had  not 
done  so.  The  Defendant  alleged  that  he  gave  a  full  con- 
sideration for  it,  because  the  title  was  defective,  and  the 
property  was  in  fact  leasehold  and  not  freehold.  There 
being  these  questions  between  the  parties,  the  title  deeds 
must  be  produced,  to  shew  whether  the  title  was  good  or 
defective;  and  the  decision  of  the  Master  of  ike  RoUs  was 
right 


Judgtnent, 


CROSS  t;.  SPRIGG. 


Feb.  Sth  <fe 
18M, 

TMay 
HIS  was  an  appeal  from  a  decision  of  the  Vice-Chan-  The  obligor  in 

cellor  WigrarHy  whose  judgment  is  reported  in  6  Hare,  552.  loooi.,  md  hii 

partner  in  bu- 
■iness,  became 

The  bill  was  filed  for  the  administration  of  the  estate  inMlrent,  and 
of  ThoTnas  Cross,  Cross  had  lent  a  sum  of  lOOOZ.  to  his  composition 
brother-in-law,  William  Gilbert,  for  the  purpose  of  establish-  JJ^^  wW^ 
ing  him  in  business,  in  copartnership.  John  Gilbert,  an-  ^  ?^^  "* 
other  brother-in-law  of  Cross,  and  JR.  West  Hyde,  were  ranteed,  and  ha 
sureties  in  the  bond,  each  for  a  sum  of  3331  6s,  Sd. ;  and  throbUgor  to 
there  was  a  condition  iri  it,  that  no  proceedings  should  be  5bbt onA^ 

bond.     The 
compromise  wiUi  the  creditors  could  not  have  been  carried  out  if  the  obligee  had  attempted  to  enforce 
his  bond:  — Held,  that  the  tnmsaction  between  the  obligor  and  obligee  amounted  to  such  a  contract 
as  would  hare  the  effect  of  giving  time  to  the  principal,  and  that,  consequently,  the  sareties  in  the 
bond  were  dischaiged. 
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from  Gross.  W,  OUbert  and  his  copartner  became  insol- 
vent in  the  year  1840,  and  they  entered  into  a  composition 
with  their  creditors,  who  consented  to  accept  lis,  in  the 
pound,  the  payment  of  which  amount  was  guaranteed  by 
Cross;  and  he  also  promised  W,  OUbert  that  the  bond  should 
be  cancelled.  If  Gross  had  enforced  the  bond,  W.  GUbert 
would  not  have  been  able  to  pay  the  composition;  but  the 
creditors  were  not  aware  of  the  existence  of  the  bond,  nor 
was  any  promise  made  to  them  respecting  it 

The  bond  was  never  destroyed,  and  was  stated  to  have 
been  mislaid;  and  in  the  will  of  the  testator,  which  was 
dated  in  September,  1840,  the  testator  mentioned  it  among 
other  debts,  which  he  treated  as  still  subsisting.  He  be- 
queathed a  legacy  of  3001.  to  W,  and  /.  OUbert,  and  died 
in  September,  1841.  It  appeared  from  the  evidence  ^ven 
by  a  clerk  of  Cross,  that  he  had  several  times  stated  that 
he  never  intended  W.  OUbert  to  pay  the  amount  of  the 
bond,  but  that  he  considered  it  as  a  gift;  and  also,  that  the 
widow  and  administratrix  of  Cross  had  stated  to  the  wit- 
ness that  GrosSj  when  ill  in  bed,  had  told  her  that  W.  OU- 
bert was  not  to  be  caUed  upon  for  any  of  the  money  secured 
by  the  bond.  The  Master  to  whom  the  cause  was  referred, 
to  take  the  usual  accounts  of  the  testator's  estate,  was  di- 
rected to  inquire  and  state  whether  the  Defendant  J.  OU- 
bert was  liable  to  pay  any  part  of  the  lOOOt  The  Master 
found  that  /.  OUbert  was  not  liable.  Several  exceptions 
were  taken  to  the  report,  which  were  brought  on  before 
the  Vice-Chancellor  Wigram,  who  allowed  them,  and  di- 
rected the  Master  to  review  his  report  J.  OUbert  appealed 
from  that  decision. 

Upon  the  appeal  being  opened,  it  appeared  that  J.  OUbert 
was  not  a  party  to  the  suit  as  surety  in  the  bond,  but 
merely  as  a  legatee  under  the  will  of  Gross,  and  therefore 
would  not  be  bound  by  any  decree  which  might  be  made 
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upon  this  point;  and  the  Lord  ChancMor,  consequently, 
refused  to  hear  the  case  further,  unless  J.OHbert  agreed  to 
paj  any  monies  which  the  Court  might  consider  him  bound 
to  pay.  The  case  stood  over  till  the  1 8th  of  February,  when 
J.  GHhert  agreed  to  submit  to  such  order  as  the  Court  might 
make. 


Mr.  Teed  and  Mr.  HaUeU,  in  support  of  the  appeal,  con-  Argumau. 
tended  that  the  agreement  which  was  shewn  to  have  been 
come  to  between  Cross  and  W,  OUberty  as  to  the  relinquish- 
ing of  the  bond  debt,  discharged  the  sureties  from  their 
liabilities:  Oregg  y.  Wells(a),  Eastabrook  \,  Scott  (b)y  BrU- 
ten  ▼.  Hughes  (c),  Mackenzie  y.  Mackem%e{d),  SamueU  v. 
Howarth(e),  Mayhew  v.  Crideett{/)r  and  that  the  circum- 
stance of  the  bond  not  having  becB  delivered  up  or  can- 
celled was  not  material  under  the  circumstances  of  this 
case:  Richards  v.  8yms(g),  Wekett  v.  Eaby(K),  Flower  v. 
Marten{%),  Eden  y.Smyth(k\  Aston  v.Pj^c®,  GUlbert  v. 
Wetherdl(m),  Moore  Y.Bofvmaker{n). 

The  Solicitor-Oeneral  and  Mr.  Qlasse,  in  support  of  the 
Vice-Chancdhr's  decision. 

The  composition  related  merely  to  partnership  debts, 
and  the  bond  could  only  be  enforced  against  the  separate 
property  of  W,  Oiibert  There  was  no  agreement  by  Cross 
with  the  creditors  of  the  partnership  to  give  up  hiis  bond 
debt;  he  only  advanced  more  money  for  the  benefit  of  the 
same  party,  who  was  his  debtor  under  the  bond.  If  Cross 
had  undertaken  not  to  sue  TT.  Oiibert,  that  would  not  <Es- 
charge  the  sureties.    He  engaged  to  enable  CKlbert  to  com- 

(a)  10  A.  A  E.  90.  (^)  2  Bio.  P.  0.  386. 

(b)  3  Yea.  460.  (i)  2  My.  <fe  Cr.  469. 

(c)  6  Bing.  460,  (k)  6  Ves.  341. 
(<0  16  Vea.  372.  (Q  6  Ves.  360,  n. 
(e)  3  Mer.  272.  (m)  2  S.  &  S.  264, 

(/)  2  Swanat.  185.  (»)  6  Taunt.  379;  and  2  Marsh. 

is)  Barnard.  90.  81,  392. 
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pound  with  his  creditora.  What  consideration  -was  that 
for  requiring  him  to  give  up  his  bond?  Daveyy.  Prender- 
grass  (a). 

Arffumeiu.         jfr,  j;  Baily  appeared  for  the  administratrix  of  Cross. 
Mr.  Teed  replied. 


Judffmmt.  The  Lord  Chancellor  said  he  would  read  the  affidavits 
before  he  decided  the  case;  and  in  the  month  of  May  he 
delivered  out  the  following  judgment: — 

The  Lord  Chancellor: — 

This  is  one  of  those  cases  in  which  an  unfortunate  de- 
parture from  the  regular  course  has  brought  into  discus- 
sion a  matter  not  in  issue  in  the  cause,  or  capable  of  being 
disposed  of  by  any  adverse  proceeding  in  it  requiring  a  de- 
cision. The  object  of  the  suit,  and  the  purport  of  the  de- 
cree, was  to  take  the  usual  accounts  of  the  estate  of  a  tes- 
tator, T.  Cross,  and,  as  incidental  thereto,  to  inquire  of 
what  his  personal  estate  ccmsisted.  The  Master  reported 
that  it  consisted,  amongst  other  things,  of  a  sum  of  1000/L, 
secured  by  a  bond  of  W.  GUberty  and  in  which  the  Appel- 
lant J,  Gilbert  and  R.  W.  Hyde  were  each  of  them  sureties 
as  to  one  third  of  the  lOOOi.  /.  Gilbert  happened  to  be  a 
party  to  the  cause  in  another  character,  but  not  as  connect- 
ed with  this  bond;  and  R,  W,  Hyde  was  not  a  party  to  the 
cause.  It  is  obvious,  that,  as  sureties  in  the  bond,  they  would 
not  have  been  proper  parties  to  the  suit,  and  that  the  Court 
had  no  jurisdiction  to  compel  payment  by  them  of  any  part 
of  the  lOOOi.  It  appears,  however,  by  the  Master's  report, 
of  the  3rd  of  August,  1848,  that  the  Counsel  for  the  Appel- 
lant J.  Gilbert  induced  the  Court  to  direct  the  Master  to 
inquire  whether  the  Appellant  was  liable  to  pay  any  part 
of  the  lOOOZ.  as  surety  for  W.  Gilbert,  the  obligor,  without 

(a)  6  B.  <fe  Ald.187. 
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any  undertaking  on  his  part  to  pay  what,  if  anything, 
should  be  so  due.     The  Master  fotmd  that  the  Appellant 
J,  OUbert  was  not  liable  for  any  part  of  the  10002. ;  and, 
in  answer  to  another  part  of  the  decree,  he  found  that  it 
was  not  expedient  that  any  proceeding  should  be  taken  for 
obtaining  payment  by  W.  OUbert  or  K,  W.  Hyde  of  the 
lOOOZ.      This  latter  inquiry  must  have  been  ordered  for 
the  purpose  of  enabling  the  Court  the  better  to  give  direc- 
tion for  the  administration  of  the  estate;  for,  although  a 
report  that  nothing  was  due  from  the  principal  debtor 
would  operate  in  favour  of  the  surety,  yet  the  principal 
might  still  remain  liable,  although  his  surety  had  been  dis- 
charged ;  and  the  whole  case,  so  far  as  it  might  affect  the 
surety,  was  open,  upon  the  inquiry  as  to  his  liability.    To 
this  report  the  Plaintiff  took  exceptions,  including  the 
findings  both  as  to  the  principal  and  the  surety,  and  the 
Court  having  allowed  the  exceptions,  the  effect  was  a  de- 
cision that  the  surety  was  liable  for  his  proportion  of  the 
debt,  for  paymentof  which  he  had  undertaken ;  and  the  siure- 
ty /.  Qilberty  having  alone  appealed  from  this  decretal  order, 
this  is  the  only  question  now  before  me.     The  argument, 
however,  before  Vice-Chancellor  Wigrwmy  and  his  Honor's 
judgment,  and  the  argument  before  me,  turned  principally 
upon  the  liability  of  W.  OUbert  the  principal   If  the  Court 
had  been  of  opinion  that  the  principal  had  been  discharg- 
ed, it  would  not  have  been  material  to  consider  the  pecu- 
liar case  of  the  surety;  but  having  come  to  a  contrary  con- 
clusion, the  question,  whether  the  circumstances  amounted 
to  a  dischai^  of  the  surety,  would  appear  to  have  called 
for  a  decision,  because,  if  that  were  answered  in  the  af- 
firmative, John  OUbert,  the  present  Appellant,  would  not 
have  had  any  interest  in  the  other  inquiry;  and  the  ex- 
ceptions raising  the  question  as  to  his  liability,  ought,  at 
all  events,  to  have  been  overruled,  although  no  practical  re- 
sult can  arise  from  the  finding,  either  way,  in  this  cause.    I 
do  not,  however,  think,  that,  after  what  has  taken  place, 


1850. 
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1860.  I  ought,  for  that  reason,  to  decline  expressing  my  opinion 
upon  that  point.  From  the  Master's  report,  and  the  evi- 
dence to  which  it  refers,  it  appears  that  the  testator  hav- 
ing advanced  lOOOZ.  to  W.  OHhert^  to  assist  him  in  a  part- 
nership business,  W,  Gilbert  executed  a  bond,  to  secure 
repayment  of  the  same,  J.  Oilbert  and  R.  W.  Hyde  becom- 
ing security,  each  for  one  third  of  that  sum.  The  partner- 
ship business  having  become  insolvent,  W,  Oilbert  agreed 
with  the  creditors  to  pay  a  composition  to  them  of  11&  in 
the  pound  upon  their  debts;  but  the  property  of  the  busi- 
ness being  insufficient  to  pay  such  composition,  if  the  tes- 
tator exacted  pajrment  of  his  lOOOZ.  bond  debt,  he  agreed 
not  to  require  payment,  but  to  give  it  up  altogether,  and 
to  guarantee  to  the  creditors  the  composition  of  11«.  in  the 
pound.  The  Master  found  that  the  surety  was  discharged, 
the  transaction  amounting  to  a  giving  of  time  to  the  prin- 
cipal; and  in  this  opinion  I  concur.  The  question  really 
is,  whether,  under  these  circumstances,  the  testator  could 
call  upon  W,  OHherty  and  compel  him  to  pay  the  lOOOL  He 
had  joined  in  representing  to  the  creditors  that  there  was 
property  equal  to  pay  1 J «.  in  the  pound,  but  such  would  not 
have  been  the  case  if  he  had  required  payment  of  the  10002.; 
and  he  therefore  promised  to  relinquish  that  claim.  Could  he 
afterwards  disappoint  the  expectations  he  had  raised,  and 
falsify  the  promise  he  had  made,  by  compelling  payment 
of  the  lOOOi.?  It  is  trucy.  that,  as  he  guaranteed  the  pay- 
ment of  the  composition,  the  creditors,  though  disappointed 
of  receiving  their  composition  from  the  property,  might 
obtain  it  from  the  testator;  but  under  the  arrangement 
they  had  the  double  security,  and  it  was  for  them  to  judge 
whether  they  would  take  the  personal  guarantee  of  the 
testator  in  lieu  of  the  actual  produce  of  the  estate.  I  think 
it  clear,  that  the  testator  could  not  have  withdrawn  him- 
self from  the  arrangement  to  which  he  had  become  a  party, 
and  have  demanded  payment  of  his  lOOOZ.  before  that  ar- 
rangement had  been  carried  into  effect;  and  consequently. 


JwigmokL 
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that  W.  OUberty  the  principal  debtor,  having  had  time  given 
to  him  by  the  obligor,  that  is  to  say,  a  new  obligation 
having  been  entered  into,  which  protected  him  against  pay- 
ment of  the  debt,  the  surety  was  discharged.  If  the  testa- 
tor could  have  called  upon  J.  QHhert  to  pay  his  proportion 
of  the  lOOOZ.,  he  might  have  required  repayment  of  it  from 
W.  Oilbert,  whereby  the  arrangement  between  W.  Gilbert, 
and  the  testator,  and  the  creditors,  would  have  been  de- 
feated. This  is  the  principle  upon  which  cases  of  this  kind 
depend ;  and  I  think  that  the  facts  bring  this  case  within 
that  principle,  and  that  the  Master's  finding,  that  J.GHlbert 
was  not  liable  to  pay  any  part  of  the  10002.,  was  correct, 
which  was  all  that  /.  OUberty  even  under  the  irregular  re- 
ference of  30th  July,  1847,  had  to  do  with  the  matter.  The 
Plaintiff,  however,  in  his  exceptions  to  the  Master's  report, 
controverts  all  the  findings,  both  as  to  his  own  liability 
and  as  to  the  liability  of  the  principal  debtor. 


WARING  t;.  THE  MANCHESTER,  SHEFFIELD,  AND     Feb.  13M. 
LINCOLNSHIRE  RAILWAY  COMPANY. 

X  HIS  was  an  appeal  from  a  decision  of  the  Vice-Chan-  Contractor! 
cellor  Wigram,  who  had  overruled  a  demurrer  which  the  fSmoaua^ 
Company  had  put  in  to  the  bill  for  want  of  equity  (a).  J^  ^"  * 

pony  within  a 

The  Statements  in  the  bill  were  to  the  following  effect:—  **^  ^' 

^  and  were  to  be 

paid  from  time 

By  an  agreement  between  the  Plaintiffs  and  the  Company,  l^oriTottSi^* 

by  the  Com- 
pany*! engineer  to  have  been  duly  performed.  In  defimlt,  the  Company  were  to  be  at  liberty  to  take 
poMetdon  of  the  works,  and  of  all  the  contractors*  plant  and  materials.  Some  deUy  in  performing 
the  works  was  occasioned  by  the  acts  of  the  engineer,  not  repudiated  by  the  Company,  and  the  rata 
of  proceeding  with  them  was  distinctly  varied  by  him.  The  Company  afterwards  gave  notice  to  the  con- 
tractors  that  they  were  not  proceeding  to  the  satisfiKtion  of  the  Company,  and  they  soon  afterwards  took 
ponession  of  the  plant  and  materials.  The  contractors  filed  a  bill,  alleging  that  certificates  had  been 
unjustly  withheld,  and  the  payments  had  improperly  fiiUen  into  arrear;  and  it  prayed  that  accounts 
might  be  taken  of  what  was  due  to  them,  and  for  an  injunction  to  restrain  the  Company  from  taking 
the  works  and  plant    A  demurrer,  for  want  of  equity,  was  overruled. 

(a)  7  Hare,  482. 
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18flO.        dated  the  2iid  of  March,  1847,  the  Plaintiffs  contracted  to 

construct  a  portion  of  the  railway,  comprising  a  space  of 

nearly  ten  miles.    The  works  were  to  be  completed  on  or 

before  the  1st  of  October,  1848,  time  being  admitted  to  be 

of  the  essence  of  the  contract;  and  the  Plaintiffs  were  to 

LnooLMSBtu  complete  all  the  works  which  were  specifically  mentioned 
Railway  Co.    ,  .        .  . 

in  the  contract,  or  could  be  fairly  inferred  from  it.     The 

works  were  to  be  completed  to  the  satisfaction  of  John 
Fatder,  the  engineer  of  the  Company,  who  might  require 
any  alteration,  addition,  or  omission;  and  the  amount  of 
extra  expense  or  of  saving  was  to  be  left  to  the  uncontroll- 
ed discretion  of  the  engineer,  and  the  Plaintiffs  were  not 
to  make  any  alterations,  additions,  or  omissions  whatsoever, 
without  the  express  direction  and  consent  of  the  engineer. 
If  the  works  were  not  completed  by  the  time  limited,  the 
Plaintiffs  were  to  pay  a  fixed  sum  per  diem  as  liquidated 
damages.  If  they  should  not  in  every  respect  abide  by 
every  stipulation  in  the  contract,  or  in  case  of  any  delay 
or  default,  or  if  they  should  not  complete  the  works  within 
the  limited  time,  and  to  the  entire  satisfaction  of  the  en- 
gineer, the  Company  were  to  be  at  liberty  to  take  posses- 
sion of  the  works,  and  provide  all  necessary  materials,  and 
engage  other  parties  to  prosecute  the  works,  and  to  use  all 
the  materials  and  plant  belonging  to  the  Plaintiff?  which 
should  then  be  on  the  works.  The  Company  were  to  pay 
112,000^.,  by  such  instalments  every  month  (less  5L  per 
cent.),  as  the  engineer  should,  at  the  end  of  any  month, 
certify  to  be  the  proportionate  value  of  the  materials  ac- 
tually used  and  worked  up,  and  of  the  work  actually  done 
by  the  Plaintiffs  within  the  said  month. 

From  the  time  when  the  Plaintiffs  commenced  the 
works,  down  to  about  the  12th  of  November,  1847,  they 
proceeded  in  the  execution  of  them  in  such  a  manner  as 
would  have  insured  their  completion  before  the  time  li- 
mited by  the  contract.     On  the  1st  of  November,  1847,  the 
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value  of  the  works  actually  done  by  the  Plaintiffs,  and  for        i8«). 
which  works  they  were  then  entitled  to  receive  payment      "wiuuiro 
from  the  Company,  subject  to  a  deduction  of  51  per  cent,  as  «• 

provided  by  the  agreement,  amounted  to  more  than  21,000Z.,  Mahchmtu, 
and  the  amount  actually  paid  to  the  Plaintiffs  by  the  Com-  ***"""*' 
pany,  up  to  the  1st  of  November,  1847,  amounted  only  to  ^SIS^^t"™ 
17,500JL;  and  although  they  had,  in  pursuance  of  the  agree- 
ment, regularly  furnished  the  Company  with  a  monthly 
statement  of  the  work  done,  they  were  unable  to  obtain 
from  the  Company  any  further  payment  Having  entered 
into  the  agreement  on  the  faith  of  the  Company  duly  ob- 
serving the  stipulations  on  their  part  contained,  and  rely- 
ing in  particular  on  the  payments  being  regularly  made,  the 
Plaintiffs  were  exposed  to  serious  loss  and  inconvenience, 
inasmuch  as  they  had  every  week  to  pay  very  large  sums 
in  wages  and  other  expenses;  and,  under  these  circum- 
stances, two  of  the  Plaintiffs,  Henry  Waring  and  Charles 
Waring,  had  an  interview  on  the  subject  with  J.  Fowler,  the 
engineer  of  the  Company.  That  interview  took  place  at 
Rotherham,  on  the  12th  of  November,  1847;  and  in  the 
course  of  it,  the  Plaintiff  H.  Waring  complained  that  the 
sums  paid  by  the  Company  had  been  inadequate  to  the 
work  done,  and  requested  Fowler  to  give  his  certificates, 
for  the  future,  on  a  more  just  and  liberal  scale.  Fowler 
did  not  deny  the  justice  of  the  complaints,  but  said  that 
he  would  see  what  could  be  done.  The  Plaintiffs  stated, 
that  it  was  impossible  they  could  afford  to  carry  on  the 
works  at  their  present  rate,  unless  the  Company  made  their 
payments  according  to  the  agreement,  and  asked  for  direc- 
tions as  to  the  rate  at  which  the  works  were  to  be  carried 
on.  Fowler  replied,  that  the  Company  did  not  require  the 
completion  of  the  works  within  the  contract  time;  and  he 
authorised  the  Plaintiffs  to  make  arrangements  for  proceed- 
ing more  slowly  in  the  execution  thereof,  and  gave  par- 
ticular orders  for  delay  as  to  certain  parts  of  the  works. 
Notwithstanding  such  diminished  rate  of  progress,  the 
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1850.        sums  actually  paid  by  the  Company,  from  time  to  time,  ia 
"wabiho"     respect  of  the  works,  fell  very  far  short  of  what  was  actually 
«•  due  to  the  Plaintiffs  in  respect  thereof;  and,  in  the  month  of 

Mahohmtu,  October,  184?8,  the  Company  were  very  much  embarrassed, 
"*j[J[5f  **'  and  unable  to  provide  money  for  the  payments  falling  dua 
l^ooLHSHM  In  compliance  with  a  written  request  fix)m  the  secretary 
of  the  Company,  the  Plaintiffs  attended  a  meeting  of  the- 
directors  on  the  24th  of  October,  1848,  and,  at  the  request 
of  the  directors,  consented  to  receive  certain  bills  of  ex- 
change and  debentures,  not  in  satisfaction,  but  by  way  of 
security  for  part  of  the  sums  falling  due  to  them  from  the 
Company.  No  complaint  whatever  was  made  by  the  di- 
rectors as  to  the  delay  which  had  taken  place,  or  as  to  the 
rate  at  which  the  works  were  then  proceeding. 

In  January,  1849,  the  Plaintiffs  received  a  letter  from 
the  engineer,  urging  the  more  rapid  completion  of  the 
works,  and  stating  that  the  directors  were  anxious  to  have 
the  government  inspectors  on  the  15th  of  June,  1849. 
Three  or  four  other  letters  of  a  similar  description  were 
sent  by  the  engineer  to  the  Plaintiffs,  pressing  them  to 
complete  by  the  1st  of  June,  which  they  informed  him  they 
considered  impossible  They  employed  as  many  men  and 
horses  as  the  nature  of  the  works  allowed  to  be  advanta- 
geously employed;  but  on  the  21st  of  May,  1849,  the  soli- 
citors of  the  Company  gave  notice  to  the  Plaintiffs,  that,  in 
consequence  of  their  default,  the  Company  would,  at  the 
expiration  of  fourteen  days,  take  the  works  into  their  own 
hands,  and  they  required  the  Plaintiffs  not  to  remove  any 
of  their  plant  or  materials. 

The  bill  alleged,  Uiat  the  Plaintiffs  had  done  certain  ex- 
tra works,  for  which  they  had  not  been  paid  by  the  Com- 
pany;  and  that,  on  the  1st  of  May,  1849,  the  value  of  the 
works  executed  by  the  Plaintiffs  for  the  Company  amount- 
ed to  102,7867.  Os.  2d.,  subject,  according  to  the  contract,  to 
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a  deduction  of  52.  per  cent,  and  the  value  of  the  extra        iq^q. 

work,  to  the  sum  of  89322.  15a  3d,  and  that  the  Plaintiffi 

had  received  on  account  of  such  works  the  following  sum 

and  securities  only,  namely,  20002.  in  debentures  of  the 

Company,  and  98,8002.,  or  thereabouts;  and  that  a  large 

sum,  amounting  to  more  than  10,0002.,  was  then  due  to  the   ^oohssBnm 

Plainti£fs,  but  Fotder  unjustly  and  unreasonably  withheld 

his  certificates  in  respect  thereof. 

The  bill  charged,  that,  under  the  circumstances  therein 
stated,  the  Plaintiffs,  in  consequence  of  such  waiver  as 
aforesaid,  were  only  bound  to  carry  on  and  complete  the 
works  at  a  reasonable  rate,  and  within  a  reasonable  time, 
such  time  being  computed  on  the  footing  of  the  original 
contract,  but  modified  by  the  delay  which  had  taken  place 
at  the  instance  and  with  the  assent  of  the  Company;  and 
that  the  Plaintiffs  were  only  bound  to  proceed  with  the 
works  at  such  a  rate  of  progress  as  would  have  sufficed,  if 
adopted  from  the  commencement,  for  the  entire  completion 
of  the  works  within  the  contract  time.  That,  at  the  time 
when  the  Company  gave  the  notice,  the  Plaintiffs  had  not 
made  any  default  in  carrying  on  the  works;  and  that,  until 
the  8th  of  January,  1849,  the  Plaintiffs  had  not  received 
any  instructions  to  expedite  the  same,  but  the  same  had 
been,  ever  since  the  8th  of  January,  1849,  carried  on  at  a 
rate  of  progress  considerably  exceeding  what  would  have 
been  necessary  for  ih&i  completion  within  the  contract 
time,  if  adopted  from  the  commencement;  that  the  Plain- 
tiffs had  always  had  on  the  works  an  ample  supply  of  plant 
and  materials;  that  a  large  sum  was  due  to  the  Plaintiffs 
in  respect  of  the  works  already  executed  by  the  Plaintiffs ; 
and  that  the  Company  was  unwilling  or  unable  to  pay 
the  same,  and  in  order  to  defraud  the  Plaintiffs  thereof, 
Fitu^,  by  the  order  of  the  directors,  had  unjustly  and  un- 
reasonably withheld  the  certificates  in  respect  thereof, 
and  had  wilfully  and  knowingly  given  certificates  for 
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smaller  sums  than  were  really  due  to  the  Plaintift;  and  he 
had,  by  such  odrers  as  aforesaid,  unjustly  withheld  the  cer- 
tificates, and  given  such  insufficient  certificates,  for  the  pur- 
pose of  compelling  and  inducing  the  Plaintiff  to  complete 
the  works  within  an  unreasonable  time,  and  to  carry  on  the 
same  at  a  greater  rate  than  the  rate  at  which  the  Plaintifb 
were  bound  to  carry  on  the  same,  regard  being  had  to  the 
circumstances  thereinbefore  mentioned 


The  bill  prayed  that  it  might  be  declared  that  the  Plain- 
tiffs were  not  bound  by  the  stipulations  contained  in  the 
contract  of  the  2nd  of  March,  1847,  as  to  the  completion 
of  the  works  therein  mentioned,  within  the  time  thereby 
limited;  and  that  the  Company  had  waived  all  right  to 
insist  on  any  penalty,  or  forfeiture,  or  damages,  by  reason 
of  the  non-completion  of  the  works  within  the  time  limited 
by  the  contract;  and  for  an  account  of  what  was  due  to  the 
Plaintiffs  fix)m  the  Company,  in  respect  of  the  works  in- 
cluded in  the  contract  and  extra  works;  and  that  the 
Company  might  be  restrained  by  injunction  from  removing 
the  Plaintiffs  from  the  works  or  hindering  them  in  the 
execution  of  them;  and  from  taking  possession  of  the 
Plaintiffs'  plant  and  materials,  and  from  going  on  with  the 
works ;  and  from  insisting  on  any  rights  of  forfeiture  or  pe- 
nalties under  the  agreement,  by  reason  of  the  non-comple- 
tion of  the  works  within  the  time  limited  by  the  contract; 
and  from  commencing  or  prosecuting  any  action  or  suit 
against  the  Plaintiffs  or  any  of  them,  for  the  purpose  of 
enforcing  any  such  forfeitures  or  penalty,  or  of  recovering 
any  damages  on  account  of  the  non-completion  of  the  works 
within  the  time  limited  by  the  contract 


AfffumenL  The  SoKcitar-Oenerol  and  Mr.  Osborne  appeared  for  the 
Company,  in  support  of  the  appeal,  and  contended,  that 
this  was  not  a  case  in  which  this  Court  would  interfere, 
but  would  leave  the  contractors  to  any  remedy  which  they 
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might  have  at  law.  If  the  Court  could  not  compel  specific  1850. 

performance  of  the  agreement,  it  would  not  interfere  nega-  wamho" 

tively  hj  granting  an  injunction.     The  Plaintiffs  might  ^*' 

bring  an  action  for  work  done  and  performed,  but  there  was  Hahchbstbb, 

no  reason  for  their  coming  into  a  Court  of  equity.    With  ^p    ' 

r^ard  to  the  extra  works,  there  was  no  allegation  that  r]J~^*/cS! 
they  had  been  done  by  the  direction  of  the  Company  or 
their  engineer. 

The  cases  of  Morris  v.  Caiman  (a),  Clarke  v.  Price  (6), 
Dietrichsen  y.  Cahbwm  (c),  and  The  Taff  Vale  Railwaj/ 
Campanjf  y.  Nixon  (d)  were  referred  to. 

Mr.  Wood  and  Mr.  Erakine  appeared  for  the  Plaintiffs, 
but  were  not  called  upon. 


ArgwMHii, 


The  Lord  Chakcbllob: — 

It  appears  to  me  that  there  is  an  ample  allegation  of  Ji*dgm£iu. 
equity  in  this  case,  whatever  may  be  the  result  Assum- 
ing the  facts,  which  I  must  do  for  the  purpose  of  this  de- 
murrer, to  be  as  they  are  alleged,  there  is  as  great  a  fraud 
practised  on  individuals  as  could  have  been  alleged,  the 
transaction  being,  that  the  Plaintiffs  undertake  works  for 
the  Defendants  to  a  very  great  extent,— of  course,  exhaust- 
ing very  much  the  means  of  any  man,  from  the  magnitude 
of  the  works  to  be  undertaken, — on  which  100,000Z.  are  to 
be  expended;  and  they  enter  into  a  contract,  putting  them- 
selves entirely  at  the  mercy  of  the  Company,  or  the  Com- 
pany's agent,  Mr.  Fowler.  Of  course,  this  may  be  all  fic- 
tion. I  am  only  stating  now  what  the  bill  alleges.  The 
works  are  to  be  done,  and  certificates  are  to  be  granted. 
The  result  of  all  this  is,  that,  from  time  to  time,  the  con- 
tractors are  to  be  paid  for  works  which  are  actually  done, 

(a)  18  Ves.  437.  (c)  2  Ph.  52. 

(h)  2  Wila.  C.  C.  157.  (<0  1  H.  L.  Ca.  111. 

S2 
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1860.  ^^'  Fowler  being  the  party  who  is  to  ascertain  their  being 
done,  and  on  whose  certificates  the  Company  are  to  be  liable 
to  pay.  The  Plaintiffs  are  to  do  the  works  within  a  certain 
time;  and,  if  they  fail  in  the  performance  of  the  contract, 
most  severe  penalties  are  imposed  upon  them,  and  there  are 
LmoouraniEi  mast  stringent  means  for  the  Company  to  be  reimbursed  any 

'    loss  they  may  sustain.    There  is  not  only  61  per  cent  re- 

**^^"'*^  tained  out  of  the  monies  which  the  contractors  woidd  have 
to  receive,  but  the  Company  have  power  to  enter  on  the 
works  done,  and  take  whatever  property  they  may  find  be- 
longing to  the  contractors, — ^all  the  plant,  carriages,  and 
whatever  there  may  be  upon  the  premises  they  ha^e  a  right 
to  take.  The  works  go  on,  and,  owing  to  their  own  pecu* 
niary  embarrassments,  they  are  unwilling  to  permit  them 
to  be  proceeded  with  at  the  rate  specified;  and  the  bill  al- 
leges that  the  Company,  or  Fowler,  who  was  their  agent 
for  the  purpose, — whether  mentioned  in  the  contract  or 
itt>t,  he  acts  for  them,  and  they  do  not  repudiate  his  acts, 
—occasionally,  and  at  different  times,  desired  them  not  to 
proceed  so  rapidly,  and  stated,  as  the  reason,  that  there 
was  not  sufficient  money  coming  to  pay  for  the  expense  of 
so  rapid  an  execution  of  the  works.  The  Plaintiffs  relax, 
according  to  his  directiona  However,  he  asks  them  to 
go  on  with  a  particular  portion  at  a  much  quicker  rate  than 
they  ever  intended  to  do.  Everybody  knows  that  a  work 
of  this  sort,  where  it  is  accelerated,  and  to  be  done  within 
a  limited  period,  is  much  more  expensive  and  much  more 
inconvenient  to  the  contractor  than  where  a  long  time  is 
allowed.  The  result  of  all  this  is,  that,  according  to  the 
terms  of  the  contract,  the  Plaintiffs  get  involved  in  forfei- 
turea  Time  passes  by,  and  the  work  is  not  done.  They 
say  the  certificates  are  withheld, — ^improperly  withheld, 
according  to  their  allegation;  they  are  therefore  deprived 
of  the  means  of  paying  the  expenses  of  the  worka  They 
have  not  received  the  money  from  the  Company  which 
they  were  entitled  to  receive;  and  the  delay  was  occasion- 
ed, not  by  their  acts,  but  by  the  acts  of  the  Company  or 
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their  agent  Mr.  Finder^  who  directs  them  not  to  proceed        1850. 

80  rapidly,  on  account  of  the  pecuniary  difficulties  of  the       Wabutq 

Company.    Then,  without  any  apparent  reason,  and,  whe-         ^^ 

ther  with  reason  or  not, — according  to  the  bill,  without  any    Mamohmm*, 

Bhsfvisld, 
reason,  and  merely  for  the  purpose  of  getting  an  advan-         asb 

tage  oyer  the  Plaintiffs,  and  appropriating  their  money  to  bauwat'co? 
the  future  operations  of  the  Company, — ^they  take  a  step  j^iogmau. 
which  would  have  the  effect,  if  supported,  not  only  of  for- 
feiture, depriying  them  of  52.  per  cent,  on  the  whole  sum, 
but  also  depriving  them  of  the  benefit  of  the  property 
which  they  had  on.  the  premises,  which,  in  that  case,  they 
would  forfeit  and  lose.  They  give  them  suddenly  notice  to 
determine  the  contract,  wUch,  if  justi^able,  would  expose 
the  Plaintiffs  to  the  enormous  loss  which,  under  the  con- 
tract, must  arise  firom  that  course  of  proceeding. 

In  the  present  case,  the  Plaintiffs  positively  allege, 
that  there  is  money  due  to  them  to  a  considerable  amount. 
The  extra  works,  it  is  said,  are  not  alleged  to  be  done  by 
order  of  Mr.  Fowler.  That  is  perfectly  immaterial  Extra 
works  are  alleged  to  have  been  done  to  »  certain  amount, 
and  the  bill  positively  aUeges  that  the  Plaintiffs  are  en- 
titled to  payment  of  a  certain  sum  in  respect  of  such  ex- 
tra worka  That  allegation  necessarily  comprises  within 
itself  everything  which  is  essential  to  make  it  true.  They 
would  not  be  so  entitled  unless  they  followed  the  course 
prescribed  by  the  contract.  They  were  not  bound  to  allege 
every  particular  fact  which  would  possibly  be  a  defence  to 
their  claim.  They  say,  we  did  the  work.  They  are  not 
bound  to  allege  that  all  these  works  were  done  in  a  work- 
manlike manner,  and  make  other  allegations  which  are  ne- 
cessarily implied.  Where  a  party  undertakes  to  do  works 
in  a  particular  mode,  he  undertakes  to  do  them  in  a  work- 
manlike manner.  If  they  are  to  be  done  under  the  super- 
intendence and  direction  of  an  agent,  and  if  the  contractor 
says  he  is  entitled  to  a  certain  amount  from  the  Company 
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for  those  works,  the  consent  of  the  Company's  agent  mast 
be  assumed,  otherwise  the  contractor  would  not  be  justi- 
fied in  the  charge  which  he  makes.  That  is  an  all^ation 
upon  the  face  of  the  bill,  which  the  Defendants  demurring 
are  bound  to  admit.  To  tell  the  Plaintiffs,  that^  if  these 
facts  be  true,  they  are  not  entitled  to  come  here,  is  to  tell 
them  that  they  must  give  up  the  5L  per  cent,  and  give 
up  the  plant,  which  is  their's  unless  that  ground  of  for- 
feiture insisted  on  by  the  Defendants  is  made  out  They 
say,  '^  Protect  this  property ;  we  have  stated  such  a  case  on 
the  face  of  this  bill  as  entitles  us  to  the  protection  of  this 
property,  which  is  ours,  until,  at  least,  the  matters  are  in- 
vestigated which  are  put  in  issue  by  this  bilL"  If  these 
facts  are  proved  as  they  are  alleged, — ^if  it  is  proved,  that^ 
instead  of  Mr.  Fowler  exercising  a  proper  discretion  as  be- 
tween the  Company  and  the  contractors,  he  lends  himself 
to  the  Company,  and  withholds  certificates,  in  order  to  in- 
volve the  Plaintiffs  in  difficulty  and  distress, — ^if  he  has  im- 
properly called  on  them  to  do  works  which,  owing  to  the 
previous  directions,  they  had  been  relieved  firom  doing 
as  to  time, — ^if  he  has  done  all  this  for  the  purpose  of  de- 
priving the  Plaintiffs  of  the  right  which  they  had,  under 
the  contract,  for  the  work  they  have  done,  then,  beyond 
all  doubt,  the  Court  will  protect  them  against  the  loss 
of  that  property,  which  is  threatened  against  them  by  the 
notice  which  has  been  given;  and  that  is  the  only  question 
to  be  considered,  viz.  whether  all  the  facts,  put  together  as 
they  stand  upon  the  bill,  do  not  entitle  the  Plaintiffs  to 
the  interposition  of  this  Court  I  am  confining  it  to  this 
particular  point  merely  for  the  injunction  to  protect  the 
property  the  Defendants  have  seized,  or  have  threatened 
to  seize.  It  is  clear  the  Plaintiffs  would  be  entitled  to  the 
interposition  of  this  Court  for  the  purpose  of  protectiifg 
that  property. 


Some  allusion  was  made  to  some  case  before  me  at  the 
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B0II&  I  have  no  recollection  of  it:  but  this  I  know,  that 
this  Court  does  exercise  a  very  wholesome  jurisdiction  in 
preventing  the  violation  of  negative  covenants;  and  I  do 
not  understand  how  it  can  be  matter  of  novelty  in  thisCourt, 
that  this  Court  will  interpose,  by  injunction,  to  prevent  a 
party  firom  violating  a  n^ative  covenant  Take  the  case 
of  landlord  and  tenant  How  and  why  does  the  Court 
interpose  to  prevent  a  tenant  doing  that  which  he  has  con- 
tracted not  to  do?  Only  because  he  has  contracted  not  to 
do  it,  and  the  Court  interposes  for  the  purpose  of  prevent- 
ing a  violation  of  the  covenant  The  party  may  ultimately 
have  his  remedy  at  law.  However,  on  the  present  occa- 
sion, here  ia  an  allegation  of  fraud,  which  is  quite  ample 
to  enable  the  parties  to  bring  the  case  within  the  jurisdic- 
tion of  this  Court.  Without  going  more  into  the  case,  it 
appears  to  me,  that  the  fact  being  confined  simply  to  the 
protection  of  that  property,  the  forfeiture  of  which  is  sought 
to  be  enforced  by  the  notice  given,  and,  according  to  the 
allegations  of  the  bill,  fraudulently  attempted  to  be  appro- 
priated by  the  Company  and  taken  firom  the  Plaintiffs, 
there  is  quite  enough  in  this  case  to  give  the  Court  juris- 
diction upon  a  part  at  least  of  the  relief  prayed,  which  is 
all  that  is  necessary  for  the  purpose  of  a  demurrer. 
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The  appeal  will  be  dismissed  with  costs. 
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Jan,  19rA, 
21««,  k.  22ni. 

A  contnicfop 
agreed  with  a 
Railway  Com- 
pany to  execnto 
certain  worksy 
for  which  he 
waa  tobepaid 
from  time  to 
time  by  instal- 
ments, and  no 
works  were  to 
be  considered 
as  completed 
unless  done  to 
the  satiifaction 
of  the  engineer 
of  the  Com- 
pany, and  cer- 
tified by  him. 
Vhe  contractor 
filed  a  bill,  al- 
leging that  he 
had  executed 
the  work  pro- 
perly, and  had 
performed  his 
part  of  the  con- 
tract, but  that 
the  engineer 
improperly  and 
firandolently 
withheld  his 
certificates,  and 
that  he  did  so 
by  the  direction 
of  the  Company. 
A  demurer  to 
the  bill  was 
OTeiTuIed. 

iStofemenf. 


MINTOSH  v.  THE  GREAT  WESTERN  RAILWAY 
COMPANY. 

X  HE  PlaintifiB  in  this  suit  were  the  executors  of  Hvgk 
M'Intosh,  and  the  Defendants  were  the  Oreat  Western  Rait- 
way  OompcmT/y  their  secretary  TSr.  Saunders,  and  their  engi- 
neer Mr.  Brunei. 

In  November,  1836,  M'Iniosh  entered  into  a  contract 
with  the  Oretxt  Western  Railway  Company,  for  the  execu- 
tion of  a  portion  of  the  railway.  The  contract  contained 
all  the  usual  provisions,  and  those  which  were  more  par^ 
ticularly  referred  to  were  to  the  effect  that  the  works  were 
to  be  done  to  the  satisfaction  of  the  engineer  of  the  Com- 
pany, within  a  specified  time;  and  if,  from  any  proceedings 
on  the  part  of  the  Company,  the  contractor  should  be  de- 
layed in  the  prosecution  of  the  works,  the  engineer  was  to 
decide  what  extension  of  time  ought  to  be  allowed.  The 
Company  covenanted  to  pay  the  contractor  27,9502.,  by  in- 
stalments at  fixed  periods,  upon  a  certificate  being  given 
by  the  engineer  of  the  value  of  the  works  which  should 
then  have  been  performed,  th^Company  retaining  one-fifth 
until  the  reserve  amounted  to  2000Z.,  which  was  not  to  be 
paid  until  the  contract  was  completely  performed;  and  it 
was  agreed,  that,  upon  receiving  notice  firom  the  contract- 
or, the  engineer  should,  without  delay,  examine  the  works, 
and  certify  as  to  their  value.  No  work  was  to  be  consi- 
dered as  completed,  unless  completed  within  the  time  fixed, 
and  acccHrding  to  all  the  terms  of  the  contract;  and  the 
works  were  to  be  kept  in  repair  by  the  contractor  for  one 
year  after  their  completion,  the  same  to  be  certified  by  the 
engineer  in  the  same  manner  as  the  completion  of  the 
works. 


The  bill  alleged,  that  the  Company  had  prevented  the 
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contractor  from  proceeding  with  the  work  with  the  neces-        i860. 

aary  degree  of  rapidity,  by  failing  to  give  him  possession      ||*lMToeH 

of  seyeral  portions  of  the  land  through  or  over  which  the     .     *• 

*  Th«  Qua* 

railway  was  to  be  constructed;  that  the  contractor  duly      Wismur 

performed  his  part  of  the  contract;  but  that  the  engineer  t^ 
of  the  Company  issued  his  certificates  at  irregular  periods, 
and  that  they  did  not  include  all  the  works  which  ought 
to  have  been  included  in  them,  and  that  they  were,  in 
many  instances,  for  less  sums  of  money  than  were  properly 
payable,  and  that  a  balance,  exceeding  13,7882.  I5s.  8<i, 
was  still  due  from  the  Company ;  that  the  directors  of  the 
Company  had  directed  Brwnd  not  to  adyance  any  more 
money  to  the  contractor  until  the  accounts  of  another  con- 
tract, which  he  had  undertaken,  were  delivered;  that  the 
Plaintiffs  had  no  means  of  compelling  Brund  to  issue  any 
such  certificate,  and  that  the  want  thereof  prevented  the 
Plaintiffs  from  recovering  the  amount  due  to  the  estate  of 
M'Intash  at  law;  that  the  transactions  were  so  complicat- 
ed, intricate,  and  voluminous,  that  they  could  not  properly 
be  dealt  with  or  disposed  of  in  any  action  at  law. 

The  works  were  not  completed  within  the  time  limited 
by  the  contract;  but  the  Plaintiffs  insisted  that  the  con- 
tractor was  entitled  to  further  time,  on  account  of  the  de- 
lays and  hindrances  occasioned  by  the  acts  and  defaults  of 
the  Company  and  their  agents,  and  that  they  were  com- 
pleted within  the  time  which  he  was  entitled  to  have  al- 
lowed him;  that  Brtmel  was  recognised  by  the  directors 
as  the  authorised  agent  of  the  Company,  and  that  all  his 
agreements  and  directions  were  adopted  by  them.  They 
also  charged  that  the  certificates  were  withheld  by  Brunei, 
acting  under  the  directions  of  the  said  Company. 

The  bill  prayed  a  declaration  that  the  withholding  of 
the  certificates  of  completion  and  repair  was  a  fraud  on 
the  contractor,  and  that  the  Plaintiffs  were  entitled  to  re- 
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I860.  ceive  all  such  sums  of  money  as  they  would  have  been  en- 
M'Ihtosb  titled  to  if  such  certificates  had  been  duly  granted ;  and  also 
Th  G  ^  declaration,  that  the  Plaintiffs  were  entitled  to  charge  the 

WmiBH  Company  in  respect  of  all  the  extra,  additional,  and  alter- 
ed works;  and  it  also  prayed  to  have  all  necessary  accounts 
taken  of  all  the  works  done  by  M'lrUosh,  either  as  contract 
works  or  as  extra,  additional,  or  altered  works,  and  of  the 
monies  due  in  respect  thereof. 

To  this  bill  the  Company,  Saunders,  and  Brund,  put 
in  several  demurrers  for  want  of  equity.  They  were  heard 
before  the  Vice-Chancellor  Knight  Bruce,  who  held  that 
the  demurrers  ought  to  be  overruled(a).  The  case  now 
came  before  the  Lord  Chancellor,  by  way  of  appeal  from  his 
Honor's  decision. 


Arffimenu  Mr.  BcOieU,  Mr.  Bacon,  and  Mr.  Stevens,  for  the  Company, 
contended,  that  the  case  of  the  Plaintiffs  rested  upon  two 
grounds:  first,  that  the  accounts  were  so  complicated  that 
a  Court  of  equity  alone  could  investigate  them  satisfac- 
torily; and,  secondly,  that  the  fraud,  which  was  alleged 
to  exist  in  the  withholding  of  the  certificates,  entitled  the 
Plaintiffs  to  the  assistance  of  this  Court.  But,  with  re- 
gard to  the  first  ground,  the  general  accounts  between  the 
parties  were  not  in  litigation :  the  bill  merely  stated  some 
points  of  dispute  between  the  parties,  which  might  be  set- 
tled as  well  at  law  as  in  equity.  And,  as  to  the  second 
ground,  if  there  was  any  fraud,  the  Plaintiffs  could  take 
advantage  of  it  as  effectually  at  law  as  in  this  Court.  If 
the  Company  prevented  the  certificates  from  being  given, 
they  could  not  set  up  the  absence  of  them  as  a  defence  to 
the  action.  And,  even  if  they  could,  the  Plaintiffs  could 
still  recover  in  an  action  of  damages. 

(a)   See  the  judgment  of  the      tions  in  the  bill,  fully  stated  in 
Vice'Chaiicdlor,  and  the  allega-      3  De  G.  dr  S. 
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Sir  jP.  KOtf,  Hr.  J.RuaaM,  Mr.  Lhydy  and  Mr.  Hethervng- 
km,  for  the  Plaintifffl,  insisted^  that  if  the  Plaintiffs  at- 
tempted to  enforce  their  demands  in  an  action  at  law,  it 
would  be  necessary  to  go  into  all  the  accounts,  and  that  a 
Court  of  law  was  unable  to  take  such  accounts  effectually. 
But  the  Plaintiflii  could  not  succeed  in  any  action  at  law, 
because  they  were  unable  to  produce  the  certificates  of  the 
engineer.  They  were  only  entitled  to  demand  such  sums 
as  those  certificates  should  state  that  they  were  entitled  to. 
Whether  the  procuring  of  the  certificates  was  or  not  a  kind 
of  condition  precedent,  if  they  were  withheld  firaudulent- 
ly,  this  Court  would  counteract  that  fraud. 


1850. 
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Mr.  BeikeU  replied. 

The  following  authorities  were  referred  to: — Heath  v. 
Chadufiek(a)y  Pirn  v.  Wib(m(b),  Kirk  y.  The  Bromley 
Union(p)y  Jachan  y.  The  IforthWaleeBailway  Gomp(my(d), 
Haffuimy.TheSctd India G&mpany(e)y  Holmeyr.Ovppy(/), 
The  Taff  Vale  Bailway  Company  y.  Nixon  (ff),  Ambrose  y. 
The  Dfmmow  Union  (h\  Weet  y.  Blakeway  (i),  Doughty  y. 
Neal(k);  Baa  Abr.,  tit.  "  Conditions;''  Com.  Dig.,  tit  "Con- 
dition," (L),  6;  Vin.  Abr.,  tit  "  Condition,"  (T). 


The  Lord  Chanobllob: — 

I  haye  examined  with  great  care  the  statements  in  the 
yery  yoluminous  bill  in  this  case,  and  haye  come  to  the 
conclusion  that  the  Vice-Chancellor  Knight  Brace's  judg- 
ment is  correct;  and  in  affirming  it  I  do  not  think  that 


June  4M. 


(a)  2  Ph.  649. 

{h)  Id.  653. 

(c)  Id.  640. 

(iQ  1  HaU  A  T.  76. 

{e)  1  T.  B.  638. 


(/)  3  M.  &  W.  3e7, 
{g)  1  H.  L.  Caa.  111. 
(A)  9  Beav.  508. 
(t)  2  Man.  k  Or.  750. 
{k)  1  Saund.  215. 


V, 

ThbGbbat 


254  OASES  IN  CHANCEBT. 

any  of  the  decisions  upon  similar  subjects  are  in  the  least 
disturbed.  It  will  probably  be  extremely  difficult  for  a 
Court  of  equity  to  do  justice  to  the  Plaintiffs,  according  to 

Wbbtkbh  the  case  made  by  the  bill ;  but  there  does  not  appear  to  be 
any  possibility  of  a  Court  of  law  doing  so.    What  might  be 

Judgment,  ^j^q  effect  of  such  a  state  of  things  if  this  impossibility  had 
arisen  from  the  act  or  conduct  of  the  Plaintiffs  it  is  not  ne- 
cessary to  consider,  because  it  is,  I  think,  sufficiently  stated 
and  shewn  that  it  not  only  exists  in  this  case,  but  that  it 
has  arisen  from  the  conduct  of  the  Defendants, — ^not  adopt- 
ed, probably,  from  any  fraudulent  intention  or  schemes,  but 
now  made  the  instrument  of  fraud,  if  it  should  prevail,  to 
prevent  the  Plaintiffs  from  recovering  payment  of  what  is 
justly  due  to  them. 

The  subject-matters  upon  which  the  Plaintiffs  seek  the 
assistance  of  equity  are  various,  but  in  most  of  these  the 
same  ground  exists;  and,  as  it  is  sufficient  for  the  present 
purpose  to  see  that  a  case  is  made  for  some  relief,  I  purpose 
confining  myself  ta  that  point  which  is  common  to  many 
of  the  subject-matters  of  the  bill,  and  as  to  which,  the  facts 
stated,  if  true,  are,  I  think,  sufficient  to  entitle  the  Plain- 
tiffs to  the  assistance  of  this  Court 

It  is  true  thatthe  specification  and  contractconstitutea  re- 
lationship between  the  Plaintiffs  and  the  Defendants,  which, 
if  correctly  acted  upon,  would  have  given  to  the  Plaintiffs 
a  legal  right,  and  a  legalright  only,  to  the  benefits  they  claim- 
ed by  this  bill  But  if  the  facts  stated  in  the  bill  are  such  as, 
if  true,  deprive  the  Plaintiffs  of  the  means  of  enforcing  such 
legal  rights,  and  if  those  facts  have  arisen  from  the  conduct 
of  the  Defendants  or  of  their  agent,  so  recognised  by  the 
specification  and  contract,  and  now  used  for  the  fraudulent 
purpose  of  defeating  the  Plaintiffs'  claim  altogether,  the 
Defendants  cannot  resist  the  Plaintiffs'  claim  in  equity, 
upon  the  ground  that  their  remedy  is  only  at  law;  nor  is  it 
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any  answer  to  shew,  that,  if  the  Plaintiffs  cannot  get  at  law 
what  they  contracted  for,  they  may  obtain  compensation 
in  damages.  It  is  no  answer  to  a  bill  for  specific  perform- 
ance, that  the  Plaintiff  may  bring  an  action  for  damages 
for  a  breach  of  the  contract,  or  in  a  proper  case  for  the  re- 
covery of  some  specific  chattels,  tliat  damages  may  be  re- 
covered in  trover, — ^the  language  of  pleading  is  not  that  the 
Plaintiff  has  no  remedy,  but  no  adequate  remedy  save  in  a 
Court  of  equity.  It  is,  therefore,  no  answer,  in  the  present 
case,  for  the  Defendants  to  ^iige,  that,  if  they  or  their  agent 
have  been  neglectful  of  what  they  undertook  to  do,  by  which 
the  Plaintiffs  have  suffered,  they  may  be  liable  in  damages 
to  the  Plaintiffa  They  contracted  for  a  specific  thing,  and 
are  not  bound  to  take  that  or  something  in  lieu  of  it,  if  such 
other  thing  be  not  what  this  Court  considers  as  a  fair  equi- 
valent I  do  not,  therefore,  consider  that  any  answer  is 
given  to  the  Plaintiffs'  right  to  file  a  bill  in  this  Court,  by 
shewing  that  the  ground  upon  which  they  seek  their  right 
so  to  do,  namely,  the  being  barred  of  their  legal  remedy  by 
the  conduct  of  the  Defendants,  may  subject  them  to  dam- 
ages at  law.  It  was,  indeed,  urged,  that  the  Plaintiffs' 
remedy  at  law  was  not  affected  by  the  facts  alleged  in  the 
bill,  because  it  was  contended,  that  a  condition  precedent, 
the  performance  of  which  was  rendered  impossible  by  the 
conduct  of  the  Defendants,  could  not  affect  the  Plaintiffs' 
right,  upon  the  authority  ofHoiham  v.  The  East  India  Com- 
pany  (a) ;  but  the  present  is  not  a  contract  dependant  upon 
a  condition  precedent,  but  the  matter  to  be  performed,  and 
the  performance  of  which  has  been  prevented  by  the  con- 
duct of  the  Defendants,  is  part  of  and  of  the  essence  of  the 
contract  itself,  and  without  the  performance  of  which  it  is 
provided  that  no  right  under  the  contract  shall  arise.  The 
case  made  by  the  bill  in  this  respect  varies  according  to 
the  fact;  but  the  principle  is  included  in  all  extra  work. 


Th«  Geba* 

Wianu 

Bailwat  Co. 
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for  instance,  the  payment  of  which  was  to  be  r^golated  by 
periodical  admeasurements ;  and  a  fixed  rate  of  charge  can- 
not now  be  so  regulated,  being  covered  and  concealed  by 
other  works  made  under  the  directions  of  the  agent  of  the 
Defendants.  The  contract,  therefore,  though  capable  oi 
being  performed  after  a  due  investigation,  cannot  be  the 
subject  of  an  action  upon  the  terms  of  it  Similar  obeemir 
tions  apply  as  to  other  parts  of  the  case,  such  as  the  works 
not  being  completed  within  the  prescribed  time,  and  the 
causes  which  led  to  that  omission. 


It  appears  to  me,  therefore,  that  this  is  clearly  a  case  in 
which  the  Plaintifis  cannot  obtain  what  they  are  entitled  to 
at  law,  and  that  their  inability  to  do  so  has  arisen  from  the 
acts  of  the  Defendants  or  their  agent;  and  whether  such  acts 
arose  originally  from  any  fraudulent  motive  or  not,  I  think, 
that,  to  use  them  for  the  purpose  of  defeating  the  Plaintiflb* 
remedy  would  constitute  a  fraud  which  tlus  Court  will  not 
permit  the  Defendants  to  avail  themselves  of;  and  that  they 
are,  therefore,  precluded,  according  to  the  statements  in  the 
bill,  from  raising  the  objections  they  rely  upon  to  the  Plain- 
tiffs' equity;  and  that  there  is  sufficient  allegation  of  that 
of  which  the  fraud  consists.  The  demurrer  was,  therefore, 
I  think  properly  overruled,  and  this  appeal  must  be  dis- 
missed, with  costs. 
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THE   SHREWSBURY  AND  BIRMINGHAM    RAIL-     F^.ldth, 
WAY  COMPANY  v.  THE  LONDON  AND  NORTH  ^^^^^* 
WESTERN  RAILWAY  COMPANY,  THE  SHROP- 
SHIRE UNION  RAILWAYS  AND  CANAL  COM- 
PANY, GEORGE  CARR  GLYN,  AND  WILLIAM 
COWAN. 

X  HIS  was  a  bill  filed  by  the  Shrewsbury  and  Birming-  The  &  and  B. 
ham  Railway  Company  against  the  above-mentioned  seve-  |^i^roughl^to 
nJ  parties,  praying,  amongst  other  things,  that  the  Defend-  ?*^^?'°*^5/ 
ants  might  be  decreed  to  keep  distinct  accounts  of  the  pas-   TT.iZ.  Co-^seek- 
sengers,  traflSc,  &c.,  "which  the  London  and  North  Western  JJ'fea^^to  tSt** 
Railway  Company  and  the  Shropshire  Union  Railways  and  ^^^JJ^j^^^jJ. 
Canal  Company  should  carry  or  convey  from  Shrewsbury^  ceMbythciS:  U. 
Wellington,  or  from  any  part  between  those  places,  to  Rug-  n^n  im  igree- 
6y,  or  to  any  place  to  the  south  of,  or  on  the  London  side  of  ^gl^  ^e 
Rugby,  on  the  line  of  the  London  and  North  Western  Rail-  ^^^^^  ^ 
way  Company;  and  of  all  passengers,  traffic,  &c.,  which  that,  in  consi- 
such  Companies,  or  either  of  them,  should  carry  or  convey  withdrawal  of 
from  Rugby,  or  from  any  place  to  the  south  of,  or  on  the  ^y^^^^ 
London  side  o{ Rugby,  on  the  line  of  the  London  and  North  -fi-  ^-  C'o.,  an 

^  ^  account  should 

Western  Railway  Company,  to  Wellington  or  Shrewsbury,  be  kept  of  the 
or  to  any  part  between  those  two  last-named  places;  and  ^m^uw^iSfic 

on  the  lines 
8,  and  B,  R.  and  S,  U,  R.,  and  that  the  profits  to  be  received  in  respect  of  the  traffic  should  bo 
drrided  between  them,  in  certain  proportions.     By  reason  of  the  withdrawal  of  the  opposition,  the 
bill  was  paased : — Edd^  that  the  agreement  was  not  a  firaud  on  Farliamenti  or  ill^gaL 

Sdd,  also,  that  an  agreement  entered  into  by  two  Companies,  by  which  one  of  those  Companies 
sgreed  that  it  would  not  prejudice,  or,  by  an  indirect  and  circuitous  course,  interfere  with  the  traffic 
passiqg  on  the  direct  Hue  of  the  other  Company,  was  not  iUegal 

An  Act  of  Parliament  recited  three  other  Acts,  one  only  of  which  had  relation  to  an  agree- 
ment entered  into  between  the  Plaintifis  and  Defendants.  By  the  1st  sect.,  on  the  completion  of  the 
works  of  the  three  lines  of  railways,  by  the  recited  Acts  authorised  to  be  made,  so  as  to  be  opened 
fat  public  traffic,  or  at  such  other  period  as  might  be  agreed  upon,  the  8,  U.  R.  Co,  were  empowered 
to  grant  to  the  Z.  and  N,  W,  R,  Co.  b,  lease  in  perpetuity  of  the  undertaking.  By  the  11th  sect. 
of  the  same  Act  it  was  enacted,  that,  as  each  of  the  Hues  of  railway  should  be  completed,  the  same 
should  be  worked  and  used  by  the  L.  and  N.  W,  R  Co.,  and  for  the  purposes  of  such  working,  the 
L,  and  N.  W.  R,  Co,  were  to  exercise  the  powers  before  given  by  the  Act  to  the  8,  U.  R.  Co.,  in 
relation  to  every  such  completed  railway.  Other  sections  of  the  Act  spoke  of  the  "  lease  of  the  iatd 
raiUwatf$  "  and  the  "  mahng  ofmuik  Uate ;" — Htld,  that,  according  to  the  true  construction  of  the 
Act,  there  was  no  postponement  of  the  rights  of  the  psurties  to  the  benefit  of  the  provisions  of  the  lease, 
untfl  the  whole  of  the  three  lines  had  been  completed. 
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also,  a  like  separate  account  of  all  sums  receiyed  by  them 
in  respect  of  such  passengers,  traffic,  &c.,  in  accordance  with 
the  articles  of  agreement  hereinafter  set  forth ;  and  that  the 
Defendants  might  be  decreed  to  supply  the  Plaintiffs  with 
half-yearly  accounts  of  all  matters  comprised  in  the  first 
clause  of  the  articles  of  agreement;  and  that  the  amount 
due  to  the  Plaintiffs,  on  the  taking  of  the  necessary  ac- 
counts, might  be  decreed  to  be  paid  to  them  by  the  De- 
fendants; and  that  the  Defendants  might  be  enjoined  from 
conveying  or  carrying  any  passengers,  cattle,  goods,  &c., 
from  Shrewsbury  or  Wellington,  or  from  any  point  between 
those  places,  to  any  point  or  place  on  the  line  of  the  Plain- 
tiffs, or  the  Birmingham^  Wolverhampton  and  Stour  Val- 
ley Railway,  or  using  the  line  of  the  Shropshire  Union  JRaH- 
way  Company,  by  Onoscd  or  Stafford,  to  compete  for  any 
traffic  which  properly  belonged  to  the  Plaintiffs.  The 
transactions  between  the  parties  are  briefly,  but  sufficiently 
stated  by  the  Lord  Chancellor  in  his  judgment.  The  arti- 
cles of  agreement,  which  were  dated  the  12th  of  October, 
1847,  and  made  between  the  Plaintiffs  of  the  one  part,  and 
the  Defendants,  the  two  other  Companies,  of  the  other, 
were  as  follows,  viz.: — 


"  Whereas  the  line  of  railway  in  course  of  formation  be- 
tween Shrewsbury  and  Wellington  is  common  to  the  Shrews- 
bury cmd  Birmingham  Railway  Company  and  the  Shrop- 
shire  Undon  Railways  and  Canal  Company,  and  is  under 
the  direction  and  control  of  the  joint  committee  of  manage- 
ment And  whereas  a  bill  was  introduced  into  Parlia- 
ment, during  the  last  session,  for  authorising  a  lease  in 
perpetuity  of  the  undertaking  of  the  said  Shropshire  Union 
Railways  and  Canal  Company  to  the  said  London  amd 
North  Western  Railway  Company,  and  the  same  was  op- 
posed by  the  said  Shrewsbury  and  Birmingham  Railway 
Company.  And  whereas  the  said  Shrewsbury  cmd  Birming- 
ham  Raiktfay  Company  agreed  to  withdraw  their  opposi- 
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tion  to  the  said  bill,  on  its  being  mutually  arranged  and  ,      1550. 
agreed  between  the  said  several  Companies  that  the  cove-  .  ^"T"^ — * 
nants  and  agreements  hereinafter  contained  should  be  mu-      bv&t  aits 
tually  entered  into  by  them,  on  an  Act  of  Parliament  be-   iuilwa^Oo. 
ing  obtained  for  authorising  such  lease  as  aforesaid,  or  a    ^hi^vdoh 
lease,  between  the  said  parties,  of  any  part  of  the  said  un-     fj©  North 
dertaking  between  ShrewAv/ry  and  Stafford.    And  where-   Railway  Co. 
as  such  Act  was  obtained  during  the  last  session  of  Parlia-     BMtmmt. 
ment:   Now,  therefore,  these  presents  witness,  and  it  is 
hereby  mutually  covenanted,  declared,  and  agreed,  by  and 
between  the  said  several  Companies  parties  hereto,  the 
said  London  and  North  Western  EaUway  Company  and 
Shropehire  Union  Railways  and  Canal  Company  covenant- 
ing and  agreeing  for  themselves,  for  and  in  respect  of  their 
own  acts  and  deeds  only,  and  the  BaidShrewabury  and  Bir- 
mingham Railway  Company  covenanting  and  agreeing  for 
themselves,  for  and  in  respect  of  their  own  acts  and  deeds 
only,  and  not  the  one  contracting  party  for  the  acts  and 
deeds  of  the  other  contracting  party;  first,  that  the  said 
Shropshire  Union  Railways  and  Ca/nal  Company,  or  the 
London  and  North  Western  Railnvay  Company,  shall  and 
will  from  time  to  time,  and  at  all  times  hereafter  during  the 
continuance  of  any  such  lease  authorised  to  be  granted  by 
the  said  Act,  make  and  keep  a  separate  and  distinct  ac- 
count of  all  passengers,  cattle,  luggage,  goods,  and  other 
matters  and  things,  which  such  Companies,  or  either  of 
them,  shall  carry  or  convey  from  ShrewAury  or  Welling- 
ton,  or  from  any  point  between  these  two  places,  to  Ru^, 
or  to  any  place  to  the  south  of,  or  on  the  London  side  of 
Rugby,  on  the  line  of  the  London  and  North  Western  Rail- 
way Company,  and  also  of  all  passengers,  cattle,  luggage, 
goodsy  and  other  matters  and  things,  which  such  Com- 
panies, or  either  of  them,  shall  cany  or  convey  from  Rug- 
by, or  firom  any  place  to  the  south  of,  or  on  the  London  side 
oi  Rugby,  on  the  line  of  the  London  and  North  Western 
Railway  Company,  to  Wdlington  or  ShrewAury,  or  to  any 
Vol  II.  T  L.  C. 
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Bailwat  Co.   should  receive  for  the  canning  or  conveying  of  all  passen- 
Teb  Lovdov   e^^9  cattle,  luggage,  goods,  and  other  matters  and  things 
^Wmmw?     whatsoever,  of  or  respecting  which  they  are  to  keep  sudi 
Railway  Go.   separate  and  distinct  accounts  as  aforesaid;  and  the  said 
Staiement.     Shreumbury  a/nd  Birmingham  Railway  Company  shall  and 
will,  in  like  manner,  and  during  the  like  period,  make  and 
keep  a  separate  and  distinct  account  of  all  passengers,  cattle, 
lugg^®)  goods,  and  other  matters  and  things,  which  such 
last-mentioned  Company  shall  convey  or  carry  firom  Shrews* 
bury  or  WellingUm^  or  from  any  point  between  these  two 
places,  to  JRtybyy  or  any  place  to  the  south  of,  or  on  the 
London  side  oiRtLghyy  upon  the  line  of  the  said  London  amd 
North  Western  Railway  Company y  or  to  London^  either  upon 
the  said  last-mentioned  line,  or  upon  that  of  any  other 
Company;  and  a  like  separate  and  distinct  account  of  all 
sum  and  sums  of  money  which  the  said  Shrewsbury  cvnd 
Birmingham  Railway  Company  shall  receive  for  the  cany- 
ing  or  conveyance  of  such  passengers,  cattle,  luggage,  goods, 
and  other  matters  and  things  of  or  respecting  which  they 
are  to  keep  such  separate  and  distinct  accounts  as  afore- 
said.     Secondly,  that  the  said  Shropshire   Union  RaH- 
ways  and  Cwnal  Company,  or  the  said  London  and  North 
Western  RaH/ivay  Compa/ny,  on  the  one  part,  and  the  said 
ShrewAury  and  Birmingham  Radhvay  Compa/ny  on  the 
other  part,  shall  respectively,  from  time  to  time,  make  out 
and  supply  to  the  other  of  them  a  half-yearly  account,  in 
abstract,  of  all  the  matters  mentioned  and  comprised  in 
the  said  first  article  or  clause,  which  accounts  shall  be  sub- 
ject to  be  audited  by  the  respective  auditors  for  the  time 
being  of  the  said  hereby  contracting  Company;  and  aU  the 
accounts  mentioned  in  the  second  schedule  or  clause  shall 
be  open  at  all  times  to  the  inspection  of  the  directors  of 
either  of  the  said  contracting  Companies,  or  of  any  persons 
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duly  authorised  hy  them;  and  it  shall  from  time  to  time 
be  ascertained  and  determined  by  the  auditors  of  the  said 
contracting  Companies,  how  much  of  the  monies,  by  such 
accounts  appearing  to  have  been  receiyed,  shall  have  been 
received  for  and  in  respect  of  the  distance  from  Shrewsbury 
to  Wdlington,  or  from  any  point  between  those  two  places 
to  Stafford  or  Wolverhampixmy  to  Shrewsbury  or  Wdlington, 
or  to  any  point  between  those  two  places;  and  such  sum, 
when  so  ascertained,  shall  be  divided  between  the  said 
Shropdiire  Union  Railways  and  Canal  Company  and  Lon- 
don and  North  Western  Railway  Company,  as  one  party, 
and  the  said  Shrewsbury  and  Birmingham  Railway  Conv- 
pany  as  the  other  party,  in  the  following  proportions;  that 
is  to  say,  6-13th  equal  parts  to  the  Shropshire  Union  Rail- 
ways  and  Canal  Company  and  London  and  North  Western 
Railway  Company,  and  the  remaining  7-1 3th  equal  parts 
to  the  Shrewdmry  and  Birmingham  Railway  Company, 
those  proportions  being  considered  as  substantially  corres- 
ponding with  the  relative  lengths  of  the  line  of  the  Shrop- 
shire Union  Railways  and  Canal  Company  from  Wdling- 
ton  to  Stafford,  and  the  line  of  the  ShrewAury  and  Bir- 
mingham Railway  Company  from  Wdlington  to  Wolver- 
hampton. Thirdly,  that,  during  the  continuance  of  any 
such  lease  as  aforesaid,  the  said  Shropshire  Union  Railways 
and  Canal  Company  and  London  and  North  Western  Rail- 
way Company,  or  either  of  them,  shall  not  nor  will  convey 
or  carry  any  passengers,  cattle,  luggage,  goods,  or  other  mat- 
ten  or  things,  from  Shrewsbury  or  Wdlington,  or  from  any 
point  between  those  places,  to  any  point  or  place  on  the 
line  of  the  Shreuftbury  and  Birmingham  Railway  or  the  Bir- 
mingham, Wolverhampton,  and  Stowt  Valley  Railway,  nor 
use  the  line  of  the  Shropshire  Union  Railway  by  Onoscd  or 
otherwise  tocompete  for  any  traffic  which  properly  belongsto 
the  Shrewsbury  and  Birmingham  Company,  Fourthly,  that 
the  agreement  hereby  come  to  shall  not  in  any  manner 
be  evaded  or  eluded  by  either  of  the  contracting  parties/' 

T2 


1850. 
Tax  Shkbwb- 

BURT  AND 
BiRMIXOHAM 

Railway  Co. 

V. 

Thii  Londoh 

AND  NOUH 
WUTSXV 

Railway  Co. 
SiatemeHt, 
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1850. 


Thi  Shuws- 

BV&T  AHD 

Bi&MuraEAM 
Railway  Go. 

V. 
1?HI  LOVDOH 

and  nobth 

Wbstxbx 

Railway  Go. 


The  4th  clause  also  contained  an  agreement  for  reference 
to  the  arbitration  of  Mr.  Mobert  Stephenson,  in  case  of  any 
dispute  arising  between  the  parties  as  to  the  import  or  con- 
struction of  the  articles  of  agreement 

B7  the  1st  sect,  of  the  Act  10  &  11  Vict  c.  cxzi,  it 
was  enacted,  amongst  other  things,  ''  That,  on  the  comple- 
tion of  the  works  of  the  railways  by  the  said  recited  Acts 
authorised  to  be  made,  so  as  to  be  opened  for  public  traffic, 
or  at  such  earlier  period  as  may  be  agreed  upon  between 
the  said  Companies,  the  Shropshire  Union  RaHwaya  cmd 
Ccmal  Company  shall,  and  they  are  hereby  empowered  and 
required,  to  grant,  and  the  London  and  North  Western 
Railway  Company  shall,  and  they  are  hereby  empowered 
and  required  to  accept,  a  }ease  in  perpetuity  of  the  under- 
taking of  the  said  Shropshire  Union  Railways  and  Canal 
Company,  at  a  rent  which  shall  be  equal  to  interest,  after 
such  respective  rates  as  hereinafter  mentioned,  on  the  ag- 
gregate amount  of  the  canal  capital  of  the  said  Shropshire 
Union  Railways  and  Canal  Company,  and  of  the  share 
capital  which  shall  have  been  raised  and  expended  for  the 
formation  of  the  said  railways  authorised  by  the  said  re- 
cited Acts,  and  also  on  the  canal  debt  of  such  Company, 
and  on  the  money  which  shall  be  borrowed  under  the  pro- 
visions of  the  said  recited  Acts;  the  interest  on  the  aggre- 
gate amount  of  the  said  canal  capital  and  share  capital, 
which  shall  have  been  raised  and  expended  as  aforesaid, 
to  be  computed  at  a  rate  equal  to  half  the  rate  per  cent 
per  annum  of  the  dividend  which  shall  from  time  to  time 
be  payable  on  the  capital  stock  of  the  London  and  North 
Western  Railway  Company;  and  the  interest  on  the  said 
canal  debt,  and  the  money  to  be  borrowed  as  aforesaid,  to 
be  computed  after  the  rate  which  the  securities  or  the  sub- 
stituted securities  for  the  same,  for  the  time  being,  shall 
actually  cany,  and  such  rent  to  be  subject  to  variation 
accordingly:  and  by  such  lease  there  shall  be  also  re- 
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served  and  made  payable  to  the  said  Shropshire  Union        i850. 

RaOwayB  and  Canal  Company,  such  part  as  hereinafter  t^Tshmw^ 

provided  of  the  surplus  profits,  estimated  as  hereinafter  J^^^^  ^^^ 

provided,  of  the  said  undertaking,  after  payment  of  the  Bailwat  Co. 

said  rent."  Th«  Lohdoh 

AND  North 

The  2nd  sect  of  that  Act  was  as  follows,  viz.: — "  That,  bailwItCo. 
from  and  aftier  the  passing  of  this  Act,  the  undertaking  of 
the  Shropshire  Union  Railways  and  Canal  Compa/ny  shall, 
(subject  to  the  provisions  herein  contained,)  be  managed 
by  a  joint  committee,  to  consist  of  eight  of  the  directors  of 
the  Shropshire  Union  BaHwaya  and  Canal  Compa/ny  and 
eight  of  the  directors  of  the  London  a/nd  North  Western 
RaHuxty  Compamy" 

By  the  11th  sect  it  was  enacted,  "That  when  and  as 
each  of  the  said  raflways  shall  be  completed  and  opened, 
the  same  shall  be  worked  and  used  by  the  London  and 
North  Western  Railway  Company,  who  shall  observe  all 
such  directions  in  relation  thereto  as  the  said  joint  com- 
mittee shall  make,  consistently  with  the  provisions  of  this 
Act  and  of  the  lease  to  be  granted  in  pursuance  thereof; 
and,  for  the  purposes  of  such  working  and  use,  the  said 
London  and  North  Western  Railway  Company,  and  their 
officers,  agents,  and  servants,  shall  have,  use,  and  exercise 
all  such  powers  and  privileges  in  relation  to  every  such 
completed  railway  as  were  granted  to  the  Shropshire  Union 
Railways  and  Canal  Company,  and  their  officers,  agents, 
and  servants,  by  the  Act  authorising  them  to  maintain 
and  work  and  use  such  railway,  and  as  if  the  name  of  the 
London  and  North  Western  Railway  Company  had  been 
inserted  in  such  Act  in  lieu  of  the  name  of  the  Shropshire 
Union  Railways  and  Canal  Company,  and  so  from  time  to 
time,  as  each  of  the  said  railways  shall  be  completed." 

The  12th  sect,  was  as  follows,  viz. : — "  That  the  Lon- 
don and  North  Western  Railway  Company  shall  provide 
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1850. 


Thi  Shkews- 
bubt  ajvd 

Bl&XaiOHAM 
BA.ILWAT  Co. 

V. 

Thi  Londoh 

AHD  North 

WisTiaH 

Bailwat  Co. 

'SUUemciU, 


all  engines,  carriages,  and  other  locomotive  establishment, 
necessary  to  work  the  railways  hereby  authorised  to  be 
leased." 

And  by  the  19th  sect,  it  was  enacted,  "That,  when 
any  one  of  the  said  railways  shall  have  been  completed, 
before  the  completion  of  all  such  railways,  then  and  in 
each  such  case  the  amount  of  the  share  capital  which  shall 
have  been  raised  and  expended  for  the  formation  of  such 
railway  shall  be  ascertained;  and  thenceforth,  until  the 
completion  of  all  the  said  railways,  a  rent  shall  be  payable 
by  the  London  and  North  Western  Eaihvay  Company  to 
the  Shropshire  Union  Railways  and  Cwnal  Company y  equal 
to  interest  after  the  rate  hereinbefore  stipulated,  on  the 
share  capital  which  shall  have  been  so  raised  and  expended 
for  the  formation  of  such  completed  railway,  and  on  the 
money,  if  any,  borrowed  for  such  formation,  and  on  the 
whole  of  the  canal  capital  of  the  said  Shropshire  Union 
Railways  and  Canal  Company;  and  when  another  of  the 
said  railways  shall  be  subsequently  completed,  such  rent 
shall  be  increased  by  interest,  after  the  stipulated  rates, 
on  the  share  capital  raised  and  expended,  and  the  money 
borrowed,  if  any,  for  the  formation  of  such  other  railway, 
and  by  one  moiety  of  the  interest  payable  upon  the  canal 
-debt;  such  rent  and  increased  rent  respectively  to  be  con- 
sidered as  commencing  and  to  be  computed  from  and  after 
the  30th  day  of  June  or  31st  day  of  December,  which  shall 
first  happen  after  the  completion  of  such  first  or  other 
railway  respectively;  the  first  half-yearly  payment  to  be 
made  on  the  1st  day  of  March  or  the  1st  day  of  September 
which  shall  first  happen  after  the  expiration  of  six  months 
from  such  commencement ;  and  such  rent  or  increased  rent 
respectively  to  continue  until  the  rent  to  be  reserved  on 
such  lease  shall  become  payable."' 


The  early  part  of  the  24th  sect,  was  as  follows: — "  That, 
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until  the  lease  of  the  said  railways  hereby  authorised  1650. 

shall  be  completed,  all  the  profits  derived  from  so  much  th,bhmw». 

of  the  canals,  and  the  works  and  property  connected  there-  ■''*^  ^"* 

with,  of  the  Shropakire  Union  RaUwaya  and  Oa/nal  Conv-  JUilwat  Co. 

panjfy  as  shall  not  have  been  conyerted  into  or  used  for  thi  Lovdov 

the  purposes  of  the  said  railways,  shall  be  applied,  in  ^^H^ 

the  first  place,  in  payment  of  the  interest  on  the  canal  debt  K^I'Wat  Co. 
of  the  said  Company,  or  so  much  thereof  as  shall  not  be 
payable  by  the  London  and  North  Western  Railway  Comr 
pany"  &a,  &c 

And  by  the  25th  sect,  it  was  enacted,  "  That,  after 
making  the  lease  hereby  authorised  to  be  made,  and  not- 
withstanding such  lease,  so  much  of  the  canals,  and  works 
and  property  connected  therewith,  of  the  Shropshire  Union 
BaHways  and  Canal  Company^  or  so  much  of  such  canals, 
works,  and  property  as  shall  not  be  conyerted  into  or  used 
for  the  purposes  of  the  said  railways  or  any  of  them,  shall 
continue  to  be  managed  and  worked  under  the  direction  of 
the  said  joint  committee,  in  the  name  of  the  Shropthire 
Union  Baibvaye  and  Canal  Company." 

The  Defendants,  the  two  Companies,  and  George  Carr 
Otyn,  on  the  12th  of  January,  1850,  filed  three  distinct  de- 
murrers to  the  bill,  for  want  of  equity,  which  the  Ftce-CAan- 
cdlor  of  England^  on  the  81  st  of  that  month,  after  argument 
allowed.  The  grounds  of  his  Honor's  decision  will  be  found 
stated  in  the  judgment  of  the  Lord  Chancellor.  The  Plain- 
tiffs presented  a  petition  of  appeal  against  that  decision. 


Mr.  RoUy  Mr.  Maline,  and  Mr.  Hardy,  appeared  in  sup-     Argument, 
port  of  the  appeal. 

Mr.  BetheU,  Mr.  WUlcock,  and  Mr.  FoUett,  for  the  seyeral 
Bespoudents,  contended,  that  the  Companies  were  not  ca- 
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I860.        pable  of  being  partners  inter  se;  that,  even  if  the  agreement 

Thi  Shuws-   ^®'®  *  valid  one,  it  was  wholly  prospective,  and  was  not  in- 

BTJRT  AHD     tended  to  enure  to  the  benefit  of  the  London  and  North  Wes^ 

Bl&XIKOHAM 

Bailwat  Go.  em  Railway  Company,  until  the  whole  of  the  contemplated 
Turn  LoFDOH  liiios  had  been  completed;  that  the  otdj  lease  intended  hj 
^WmtwuT  *^®  parties^  was  a  lease  of  the  entirety  of  the  undertaking; 
Eailway  Co.  and  that  the  liabilities  of  the  London  wnd  North  Western 
Argumeiu.  RailuHiy  Company  were  to  commence,  only  when  they 
should  have  actually  obtained  such  lease;  that,  if  such  were 
not  to  be  the  construction  by  the  Court,  the  advantages 
to  be  reaped  from  the  atrangement  would  be  altogether 
in  favour  of  the  Plaintiffs;  that  one  rent  only  was  reserved 
and  made  payable  by  the  Act  10  &  11  Vict  c.  cxxi,  and 
that  could  only  be  ascertained  after  the  completion  of  the 
whole  undertaking;  that  the  24«th  and  25th  sects.,  whidi 
spoke  only  of  one  lease,  contained  one  destination  of  the  pro- 
fits under  such  lease,  when  granted,  and  another  destination 
of  the  profits  previously  to  such  lease  being  granted;  that 
the  partnership  entered  into  between  the  Companies  was 
illegal;  that  one  Railway  Company  could  not  alien  its  un- 
dertaking to  another  Railway  Company,  except  under  some 
power  comprised  in  an  Act  of  Parliament;  Natuech  v.  Ir- 
ving  (a) ;  that,  if  such  a  course  of  proceeding  were  permitted 
to  be  practised,  the  interests  of  the  public  would  be  event- 
ually sacrificed;  that  the  circumstances  in  the  present  case 
were  of  a  much  graver  character  than  those  in  Simpson  v. 
Lord  HowdenQ>)\  that  the  present  was  not  a  case  of  vendor 
and  purchaser,  as  in  the  case  of  Ths  Great  Western  Rail- 
way Company  v.  The  Birmingham  and  Oxford  Jwnction 
Railway  Compa/ny(c),  but  of  partnership,  in  which,  if  any 
portion  of  the  agreement  could  not  be  performed,  the  whole 
was  void;  and  that,  if  the  Court  entertained  any  doubt 
as  to  the  proper  construction  of  the  articles  of  agree- 


(a)  Qow  on  Partnenhip,  Appendix,      {h)  3  My.  &  Cr.  97. 
p.  407.  (c)  2  Ph.  597. 
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menty  the  matter  should  be  sent  to  a  Court  of  law  for  its        isfio. 
opinion.  TmBhwiw«- 

BUST  AHD 
BlBMINQHAX 

Mr.  Molina  was  heard  in  reply  Bailwat  Go. 

Ths  Lohdoh 
AVD  North 

WlRSBH 

Kailwat  Co. 


^  f^^lNHtfNS. 


The  LoBD  CHisroELiiOB : — 


These  were  demurrers  bj  the  London  amd  North  Wedem  Jndgmau. 
Bailufay  Company  and  the  Shropshire  Union  JRaUways  and 
Canal  Company,  to  a  bill  filed  by  the  Shrowdwry  and  Bir^ 
vnngham  BaUway  Company,  seeking  the  performance  of 
an  agreement  entered  into  between  the  three;  Companies. 
The  Vioo-Chancellor  allowed  the  demurrers^  upon  the 
ground,  as  he  stated,  that  the  time  was  not  come  at  which 
the  Plaintifis  had  a  right  ta  raise  the  question  on  that 
agreement;  that  is  to  sirfr,  that  the  time  had  not  arrived 
when  the  agreement  was  to  come  into  operaticm. 

Several  other  grounds,  however,  were  raised  on  the  ar^ 
gument  of  these  demurrers  before  me,  on  which  it  was  conr 
tended  that  the  demurrers  might  properly  be  allowed,  even 
if  the  objection  on  which  the  Vice-ChanceUor  proceeded 
was  not  considered  satisfactory.  It  was  contended,  that 
the  contract  was  a  fraud  on  Parliament;  that  the  London 
and  North  Western  Railway  Company  lisA  no  power  to  do 
that  which  they  have  agreed  to  do;  and  that  the  arrange- 
ment was  inconsistent  with  the  duty  which  that  Company 
owed  to  the  public  and  to  their  own  subscribers:  in  short, 
that  it  was  an  undertaking  to  do  that  which  they  had  no 
right  to  do,  and,  therefore,  a  contract  which  the  Court 
would  not  cany  into  effect. 

Now,  the  short  history  of  the  transactions  which  led  to 
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1850.  this  agreement  was  simply  this: — ^The  railway  which  the 
THiTsHRiwt-  Pl^iiiti^  have  made,  and  which  was  the  foundation  of  the 
BTOTAWD  agreement,  was  a  railway  from  Shrew Aury  to  Wolwr' 
Kailwat  Co.  hompton;  the  other  Company,  viz.  the  Shropshire  Union 
Ths  Lovdov  Railways  a/nd  Canal  Compa/ny,  had  also  a  railway  to  make 
^W^'ST  ^^^  Shrewsbury  to  Stafford.  The  first  part  of  the  line. 
Railway  Co.  namely,  from  Shrewsbury  to  Wellington,  is  a  line  common 
Judgmeiu.  to  the  two.  At  Wdlington  the  two  lines  diverged,  the 
Plaintiffs'  line  proceeding  to  Wolverhampton,  the  line  pro- 
jected hy  the  other  Company  proceeding  to  Stafford,  and 
there  joining  the  London  and  North  Western  Railway. 
There  was  also  a  line  from  Rugby  to  Birmingham  con- 
structed, but  there  was  no  regular  direct  line  of  railway 
from  Birmingham  to  Wolverhampton.  That  line  had  been 
projected;  and  it  is  sufficient  for  the  present  purpose  that 
the  London  and  North  Western  Railway  Company,  accord^ 
ing  to  the  allegation  contained  in  the  bill,  have,  by  a  lease 
obtained  from  the  parties  who  had  projected  that  railway, 
become  liable  to  perfect  that  railway  and  to  use  it  That 
was  part,  therefore,  by  derivation  of  title  from  others,  of 
their  property,  and  part  of  the  duty  which  they  had  under- 
taken  to  perform ;  and  the  bill  alleges,  that  ihey  might  and 
ought  to  have  completed  that  line.  If  that  line  had  been 
completed,  there  would  be  a  continuous  railway  fit)m 
Shrewsbury  to  Rugby,  and  shorter  than  the  line  from 
Shrew  Awry  to  Wdlington  by  Stafford  to  JBii^.  Conse- 
quently, if  other  matters  were  equal,  and  the  fares  charged 
were  in  proportion  to  the  distance,  there  would  be  a  strong 
inducement  to  the  public  travelling  frt)m  ShrewAury  to 
Rugby  to  proceed  by  that  line  of  which  the  Plaintifb'  rail- 
way formed  part,  instead  of  going  round  by  Stafford,  which 
would  bring  them  to  the  same  point,  after  passing  over  a 
greater  distance,  and  describing  a  large  curva  The  Lon- 
don and  North  Western  Railway  Company  were  desirous 
of  obtaining  a  lease  from  the  Shropshire  Union  Railway 
Company  of  several  schemes  which  that  Company  had  in 
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contemplation)  and  for  the  construction  of  which  they  had        I80O. 
obtained  Actsof  Parliament ;  and  it  must  be  recollected,  that   thTsbmws- 
the  line  between  Shrmoabury  and  WMington  was  a  part  of   ^^^^  ^'^ 
their  adventure,  but  part  also  of  their  adventure  which    Railway  Co. 
they  had  in  common  with  the  Plaintiffs'  railway^  and    thbLoittov 
which  for  that  distance,  under  arrangements,  was  made  and     ^^^^ 
worked  by  those  two  Companies  in  common.    The  project    Bailwat  Co. 
of  the  Lmdon  cmd  North  Western  BaUioay  Compcmyy  for     Judgm0iu, 
obtaining  a  lease  of  the  scheme  in  progress  by  the  Shrop- 
Aire  Union  RaHwaya  cmd  Ocmci  Oompa/ny  was  opposed, 
and  naturally  enough,  by  the  Plaintiffs  in  Parliament,  be- 
cause it  was  conceived  that  opening  the  line  from  Shrewe- 
bury  to  Stafford  would  obviously  be  a  means  of  carrying 
passengers  and  goods  from  ShrewAury  to  Rugby,  though 
not  by  the  shortest  route,  yet  by  a  way  which,  being  under 
the  control  of  so  powerful  a  Company  as  the  London  and 
North  Western  Railway  Oompa/ny^  would  be  very  likely  to 
interfere  with  the  business  of  the  Plaintiffs'  railway.    They 
therefore  opposed  this  bill  in  Parliament    An  arrange- 
ment was  thereupon  come  to  between  the  parties.    I  am 
now  speaking  of  the  language  of  the  articles  of  agreement 
set  out  in  the  bill;  it  was  to  this  effect,  viz.  that,  in  con- 
sideration of  the  withdrawal  of  the  Plaintiffs'  opposition, 
and,  therefore,  permitting  the  London  and  North  Western 
Railway  Company  to  obtain  a  bill  enabling  them  to  take  a 
lease  of  the  schemes  of  the  Shropshire  Union  Railways 
and  Oa/nal  Company,  they  should  come  under  certain  ar- 
rangements between  the  London  a/nd  North  Western  RaUr 
way  Company,  and  that  other  Company,  and  the  Plaintiffs' 
Company.    The  agreement  for  that  purpose,  which  is  the 
agreement  sought  to  be  performed  by  the  bill,  the  bill 
also  seeking  to  restrain  any  acts  inconsistent  with  the  un- 
dertakings and  duties  which  the  London  and  NorthWestem 
Railway  Company  and  that  other  Company  have  imposed 
on  themselves  by  this  contract,  recites,  that  a  line  of  railway 
was  in  the  course  of  formation  between  Shrewsbury  and 
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Wellington  in  common,  for  the  use  of  the  Shrewabury  and 
Birmingham  Railway^  which  is  the  Plaintifis'  railway,  and 
the  Shropshire  Union  Railwaye  and  Canal  Company,  and 
under  the  direction  and  control  of  a  joint  committee  of 
management  It  then  recites,  ''That  a  bill  was  introduced 
into  Parliament,  during  the  last  session,  for  authorising  a 
lease  in  perpetuity  of  the  undertaking  of  the  said  Shrop- 
shire Union  Railways  a/nd  Canal  Company  to  the  said  Lonr 
don  and  North  Western  Railway  Company,  and  that  the 
same  was  opposed  by  the  Shrewsbury  and  Birmingham 
Railway  Company*'  It  then  recites,  '' That  the  Shrews 
hwry  and  Birmingham  Railway  Company  agreed  to  with- 
draw their  opposition  to  the  said  bill,  on  its  being  mutually 
arranged  and  agreed  between  the  said  several  Companies, 
that  the  covenants  and  agreements  hereinafter  contained 
should  be  mutually  entered  into  by  them,  on  an  Act  of 
Parliament  being  obtained  for  authorising  such  lease  as 
aforesaid,  or  a  lease  between  the  said  parties  of  any  part 
of  the  said  undertaking  "  (in  the  singular  number  again), 
"between  Shrewsbury  and  Stafford,"  It  then  recites  the 
Act  that  had  passed  in  the  last  session  of  Parliament^  and 
then  there  come  the  covenants  and  agreements,  to  which  I 
shall  have  occasion  presently  to  refer. 


Now,  adverting  in  the  first  instance  to  the  objection 
which  was  felt  by  the  Vice-Cham^cdlor,  and  on  which  he 
allowed  the  demurrers^  viz.  that  the  Act  of  Parliament 
(10  &  11  Vict  e.  cxxi)  contained  provisions  indeed  for  a 
lease,  but  that  the  time  had  not  arrived  at  which  that 
lease  was  to  be  granted:  that  Act  recites  three  other  Acts, 
the  three  other  Acts  being  schemes  of  the  Shropshire  Union 
Railways  and  Canal  Company.  It  recites  the  Acts  of  9  &? 
10  Vict  chapters  cccxxii,  cccxxiii,  and  ccczxiv;  chapters 
cccxxii  and  cccxxiv  relate  to  matters  not  immediately  con- 
nected with  this  arrangement  between  the  PlaintifiB'  rail- 
way and  the  London  and  North  Western  Railway;  but 
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chapter  cocxxiii  does,  inasmuch  as  that  is  the  Act  under        i860, 
which  the  line  was  to  be  completed  from  Shrewabury  to   t^  Shuws. 
Stafford.    The  other  two  chapters  relate  to  other  schemes    ^^^^  ^» 
and  other  places  not  immediately  affecting  this  transac-   Railway  Go. 
tion,— one  indeed  totally  unconnected  with  it, — ^but  neither    tm  Lovdov 
of  them  directly  interfering  with  that  which  was  in  con-     ^wbotiwT 
templation  between  these  two  raUwaya    The  question  is,    R^ii^wat  Co. 
according  to  the  point  on  which  the  Vice-ChancMor  de-     jitdgmmL 
cided,  whether  a  lease  was  to  be  granted  by  the  Shrop- 
Mre  Union  Railways  and  Canal  Company  to  the  London 
and  North  Western  Railway  Company^  of  any  portion  of 
any  one  of  these  works,  before  the  whole  had  been  com- 
pleted?   The  Vice-ChanceUor  was  of  opinion  that  there 
was  no  intention,  no  contract,  between  these  parties  for 
a  lease  of  any  one  of  these  railways,  but  that  all  was  in 
abeyance  until  the  whole  of  these  works  were  completed, 
and  then,  that  there  was  to  be  a  joint  lease  of  the  whole; 
and  there  being  no  proof  that  any  one  of  these  three  pro- 
jects had  been  completed,  excepting  the  one  from  Shrews- 
bury to  Stafford,  he  was  of  opinion,  the  time  had  not  ar- 
rived at  which  the  Plaintiffs  were  entitled  to  put  this 
contract  in  forca 

Now  certainly,  looking  through  this  Act  of  Parliament, 
there  is  great  confusion  of  language  and  expressions  found 
in  it,  well  calculated  to  raise  doubts  and  difficulties;  but 
my  construction  of  that  Act  is,  (whether  the  actual  lease 
could  or  could  not  be  granted,  is  not  material,)  that  all  the 
rights  and  liabilities  arise  on  each  of  those  railways,  as 
soon  as  each  particular  railway  was  completed;  and  that 
there  was  no  suspension  of  the  right  of  the  lessors  or  lessees 
till  the  whole  was  completed.  It  would  indeed  be  a  very 
strange  thing  if  that  had  been  the  intention,  because  the 
undertaking  being  totally  and  entirely  distinct,  it  would 
be  extremely  inconvenient  to  make  the  obligations  upon 
each  particular  railway  depend  on  the  completion  of  ano- 
ther railway,  which  had  no  connection  with  the  one  pro- 
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as  if  there  was  to  be  one  lease,  and  in  many  parts  of  the 

busVImd"    Act  it  would  appear  that  onlj  one  lease  was  to  be  made 
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^Wmmmt"  ^^  *^®  '^  ^^  *^®  ^^  provides,  [Here  his  Lordship 
BailwatGo.  read  the  Ist  sect.]  Then  it  proceeds  to  describe  the 
Judffmeiu.  terms  on  which  the  payments  were  to  be  made,  on  which  ob- 
servations were  made,  which,  in  the  view  I  take  of  the  case, 
I  do  not  think  it  necessary  to  inquire  into.  Here,  then,  are 
three  distinct  works;  a  lease  in  the  plural  number  is  propos* 
ed  to  be  made  ''on  the  completion  of  the  works  of  the  daid 
railways,''  and  then  it  is  to  be  ''a  lease  in  perpetuity  of 
the  undertaking."  That  of  itself  is  sufficient,  in  starting, 
in  the  1st  sect  of  an  Act  of  Parliament,  to  raise  a  con- 
siderable difficulty  in  putting  a  construction  on  its  mean- 
ing. But  there  are  subsequent  clauses,  which  appear  to 
me  to  leave  no  doubt  that  the  rights  and  liabilities  of  the 
parties  were  to  arise  upon  the  completion  of  each  of  those 
works,  so  far  as  the  particular  work  was  concerned.  And 
the  11th  clause  is  very  strong  for  that  purpose.  There 
are  several  clauses  which  I  do  not  think  it  necessary  par- 
ticularly to  advert  to;  but  those  that  are  the  strongest  I 
will  shortly  state.  By  the  11th  sect  it  is  enacted,  [His 
Lordship  here  read  the  11th  sect.]  Now,  here  is  a  pro- 
vision which  makes  the  relative  situation  of  landlord  and 
tenant  arise  as  to  each  railway,  upon  each  railway  being 
completed;  and,  on  looking  at  that  section  alone,  the  con- 
struction would  be,  that,  although  the  actual  lease  was  to 
be  postponed  till  the  railway  was  completed,  yet  that  the 
relative  situation  of  these  particular  parties,  quoad  that 
particular  railway  so  completed,  was  to  commence  on  that 
particular  railway  being  finished,  the  directors^  who  were 
to  have  the  management,  being  directed  to  conduct  the 
management  "consistently  with  the  provisions  of  the  Act, 
and  of  the  lease  to  be  granted  in  pursuance  thereof;"  so 
that  they  are  to  look  at  the  lease,  whatever  effect  the  pro- 
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viBions  of  that  intended  lease  are  to  have  with  respect  to 
that  particular  railway  so  completed,  the  London  and 
North  Western  Railway  Company  are  to  have  possession 
of  it;  they  are  to  work  it ;  and^  if  they  are  to  work  it,  they 
are  to  pay  the  consideration  which  they  undertook  to  pay  to 
those  from  whom  they  took  it  in  respect  of  that  particular 
railway  so  completed  And  the  terms  are,  that  it  shall  be 
done  "consistently  with  the  provisions  of  the  Act,  and  of  the 
lease  to  be  granted  in  pursuance  thereof"  It  is  obvious, 
either  that  there  was  to  be  or  might  be  a  separate  lease 
for  that  particular  railway,  or  that  the  whole  was  intended 
to  be  comprised  in  one  lease.  It  is  singular  .enough,  be* 
cause  the  matters  are  totally  and  entirely  distinct,  and  have 
no  connexion  with  each  other;  but  it  might  be  that  the 
parties  might  have  thought  proper  to  have  matters  so  un- 
connected included  in  one  lease.  But,  be  that  as  it  may, 
whether  the  lease  was  to  be  granted  immediately,  or  post- 
poned till  the  whole  was  effected,  the  London  a/nd  North 
Western  Railway  Oompa/ny  was  to  have  possession.  They 
were  to  have  the  working  of  it  Of  course,  they  were  to 
receive  the  profits  of  it,  and  the  management  of  it  was  in 
the  meantime  to  be  according  to  the  provisions  of  the  lease 
to  be  granted.  The  relative  position,  therefore,  of  landlord 
and  tenant,  was  clearly  and  distinctly  established.  Whe« 
ther  the  lease  was  executed  or  not  could  not  in  this  Court 
make  the  slightest  difference. 
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Then,  there  are  several  other  sects.,  which  it  is  scarcely 
worth  commenting  on.  They  were  mentioned  in  the 
course  of  the  argument,  but  they  all  tend  to  the  same  con* 
stmction. 


The  31st  sect,  is  as  follows,  viz.: — ''  That  it  shall  not  be 
lawful  for  the  said  Shropshire  Union  Railways  and  Carnal 
Company^  by  virtue  of  the  powers  hereinbefore  contained, 
to  demise  or  lease,  nor  for  the  said  London  and  North 
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Western  Railway  Compcmy  to  enter  into  or  accept,  snch 
lease  of  the  undertaking  of  the  first-mentioned  Company, 
unless  it  shall  have  been  proved  to  the  satisfaction  of  the 
Oommissioners  of  Railways,'"  &c.  There  are  several  other 
similar  instances. 

The  result,  therefore,  of  the  Act  appears  to  me  to  be, 
that  there  was  no  postponement  of  the  rights  of  the  par- 
ties to  the  benefit  of  the  provisions  of  the  lease,  until  the 
whole  was  completed;  and,  if  there  be  any  doubt  on  the 
construction  of  that  Act  at  all,  it  would  be  merely  that 
the  lease  itself  was  not  to  be  executed,  but  that,  for  all 
beneficial  purposes  between  the  parties,  it  was  to  come 
into  operation  as  to  each  railway,  on  that  particular  rail- 
way  being  completed. 

That  being  the  view  I  take  of  the  construction  of  the 
Act,  it  would  of  course  dispose  of  the  ground  on  which 
theVice-ChanceUor  determined  this  case;  because,  it  being 
a  fact  stated,  and,  therefore,  admitted,  that  that  particular 
line,  namely,  from  Shrewabury  to  Stafford^  had  been  com- 
pleted, the  efiect  is,  that  the  intended  lease  would  come 
into  operation  as  to  that  line,  from  the  moment  that  that 
line  of  railway  was  opened. 


Then  comes  the  contract  made  between  the  Plaintiffs 
knd  The  Ltmdon  cmd  North  Western  Railway  Company, 
which  was  in  consideration  of  their  not  opposing  that  bill. 
It  is  singular  enough  to  observe  the  language  in  which  it 
takes  notice  of  that  bill,  and  the  object  of  that  bilL  Sup- 
pose the  effect  of  that  agreement  is  adjourned  till  all  the 
three  adventures,  stated  in  the  preamble  of  the  leasing  bill, 
have  been  completed.  But  what  does  this  agreement  recite? 
Why,  it  naturally  enough  takes  no  notice  of  that  part  of 
the  leasing  power  with  which  the  Plaintiffs  were  totally 
unconnected  and  had  nothing  to  do.    But  it  does  take 
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notice,  and  takes  notice  only,  of  that  portion  of  the  leasing        ig/yo. 
power  hj  which  they  were  to  be  affected;  for  it  says,   m^"^'' — ' 
"Whereas  the  line  of  railway  in  course  of  formation      burtavd 
between  Shrewsbury  and  Wdlingtan  is  common  to  the   RijLWArCk>. 
Shrewdlmnf  and  Birmingham  Railway  Company  and  the    i^^j^^fj^^ 
Shropddre  Union  Railways  a/nd  Canal  Company^  and  is     ^^  North 
under  the  direction  and  control  of  a  joint  committee  of  IUilwat  Go. 
management;  and  whereas  a  bill  was  introduced  into  Par-     /«^j^ 
liament  during  the  last  session,  for  authorising  a  lease  in 
perpetuity  of  the  undertaking  of  the  said  Shropshire  Union 
RaihuaysandCanaiCompany  to  the  sstid  London  cmd North 
Western  Railway  Company^  and  the  same  was  opposed  by 
the  said  Shrewsbury  and  Birmingham  Railway  Company.** 
It  takes  notice,  therefore,  only  of  that  one  line,  viz.  that 
line  which,  if  completed,  would  come  into  competition 
with  the  Plaintiffs'  line:  it  takes  no  notice  at  all  of  the 
other  two  lines,  but  proceeds  in  the  singular  number,  re- 
ferring, first  of  all,  to  that  particular  and  single  line  that 
was  to  affect  them,  and  speaks  of  authorising  a  lease  in 
perpetuity  of  the  undertaking.    There  were  three  under- 
takings in  the  leasing  power,  but  there  was  only  one  that 
affected  the  Plaintiffs;  and  that  one  is  the  only  one  re- 
ferred to  in  these  articles  of  agreement    It  was  for  not 
opposing  the  bill  quoad  that  line  that  this  agreement  was 
entered  into.     The  parties  confined  themselYes  to  that 
which  concerned  themselves  mutually,  and  the  contract, 
therefore,  never  could  be  supposed  to  be  postponed  till  a 
lease  was  obtained  of  other  lines  totally  unconnected  and 
not  at  all  referred  to  in  that  contract,  but  merely  that 
line  which  did  affect  them  both,  and  which  is  in  terms  re- 
ferred to  by  this  contract 

Then  it  proceeds  to  recite,  as  I  before  mentioned,  the  "Act 
of  Parliament  being  obtained  for  authorising  such  lease 
as  aforesaid.'^  The  only  lease  referred  to  as  aforesaid  was 
the  lease  of  the  Shrewsbury  and  Stafford  line,  "  or  a  lease 
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between  the  same  parties  of  any  part  of  the  said  under- 
taking between  Shrewdmry  and  Stafford,"  There  you 
have  it  in  worda  It  is  a  lease  of  the  whole  of  the  line 
between  Shrewsbury  and  Stafford,  but  it  is  not  connected 
at  all  with  other  lines,  although  other  lines  are  contained 
in  the  leasing  Act;  and  therefore,  as  between  the  parties, 
that  Act,  no  doubt,  formed  a  bond  of  union  between  them. 
But  it  is  not  referred  to  in  the  agreement  which  was 
the  consideration  for  which  the  parties  entered  into  this 
contract.  Then  it  is  agreed  that  the  following  covenants 
shall  form  the  consideration  for  withdrawing  the  opposi- 
tion, and  the  bill  having  been  accordingly  passed,  the 
contract  is  entered  into;  and  the  first  article  of  that  con- 
tract is,  *^  that  the  Shropshire  Union  Railways  and  Canal 
Company,  or  the  London  and  North  Western  Railway 
Company,  shall  and  will,  from  time  to  time  and  at  all 
times  hereafter  during  the  continuance  of  any  such  lease,*' 
^^  such  lease"  being,  as  I  before  stated,  the  lease  relating 
to  the  Shrewsbury  and  Stafford  line,  and  no  other — "  au- 
thorised to  be  granted  by  such  Act"  The  contract  then 
is  (I  need  not  read  it  in  detail),  that,  inasmuch  as  there 
would  be  those  two  lines,  which  might  be  competing 
lines,  and  might  give  rise,  and  would  give  rise,  to  a  strug- 
gle for  custom,  the  one  carrying  passengers  from  Wdling- 
ton  or  Shrewdmry  to  Rugby,  by  Stafford,  (the  London  and 
North  Western  Compoftiy  having  that  line  by  virtue  of  the 
contract  with  the  lessors,  of  whom  they  were  to  take  part 
of  that  line,)  the  other  line  being  from  WdlingUyn  by  Bir- 
mingham  to  Rugby,  there  would  be  those  two  lines  open 
from  Wdlington  to  Rugby,  and  a  natural  consequence  would 
be  a  competition  for  the  purpose  of  obtaining  traffic  for 
those  two  lines.  Both  Companies  were  most  anxious  to 
avoid  that  which  might  be  injurious  to  both;  and,  there- 
fore, they  entered  into  this  contract,  namely,  that  accounts 
should  be  kept  of  the  traffic — so  that  there  should  be  no 
fltruggle  about  going  by  one  or  the  other — ^but  that  ac- 
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counts  should  be  kept  of  the  through  traffic  which  might        ig^Q, 

pass  by  the  one  line  or  the  other;  and  then,  having  ascer-  ^  v     * 
tained  what  that  traffic  had  been,  and  how  far  they  had      bukt  avi> 

travelled  upon  each  of  these  lines,  they  agree  to  divide  the  rISJwaiT^ 

profits  arising  from  such  traffic,  in  certain  proportions  be-  m^  /^ 

t^een  themselves,  7-13ths  to  be  appropriated  to  the  one,  ^^  Nosth 

and  6-13ths  to  the  other.  Railway  Go. 


That  is  objected  to  on  the  ground  (I  will  come  to  that 
presently)  of  its  being  adverse  to  the  intention  of  Parlia* 
ment,  and  inconsistent  with  the  duties  which  the  directors 
of  those  two  Companies,  or  one  of  them,  owed  to  the  public 
and  their  constituents.  The  L(mdixyn,  and  North  Western 
Bathvay  Company  had  the  means,  to  a  certain  extent,  of 
bringing  passengers  down  to  WolverhaTnpton  and  Birming- 
ham^ not  by  means  of  their  line  which  I  have  before  ad- 
verted to,  but  by  means  of  another  line  coming  down  to 
Portobelloj  which  is  near  to  Wolverhampton,  or  coming  very 
near  indeed  to  Wolverhampton,  and  running  into  Birming- 
ham. They  had  the  means  of  carrying  passengers  so  as  to 
deposit  their  passengers  and  goods  on  the  line  between 
Wellington  and  Rugby.  Therefore,  that  was  not  through 
traffic,  but  it  was  the  traffic  of  persons  who  were  desirous  of 
travelling  on  part  of  the  distance  covered  by  these  two  lines. 
The  contract,  therefore,  is,  that,  with  regard  to-  this  through 
traffic,  there  shall  be  these  two  accounts  taken,  and  a  pro- 
hibition of  the  London  and  North  Western  Railway  Comr 
pany  from  carrying  passengers  and  goods,  and  depositing 
them  on  any  portion  of  the  Plaintiffs'  line,  the  Plaintiffs' 
line  terminating  at  Wolverhampton,  But,  beyond  all  doubt, 
though  the  line  from  Wolverhampton  to  Birmingham  had 
not  been  completed,  that  from  Rugby  to  Birmingham  had, 
and  that  from  Birmingham  to  Wolverhampton  was  in  pro- 
gress ;  and  therefore,  they  ultimately  looked  for  a  clear  open 
line  from  Wellington  to  Rugby.  No  doubt,  if  that  had  not 
been  provided  for,  theZoTzcion  and  North  Western  Railway 
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18/50.        Company  might  have  considerably  interfered  with  the 
Th»  Shmws-  t'^ffic  on  their  proper  line,  though  it  would  hare  been  a 
BUBT  AHD     considerable  deviation  from  the  shortest  line  of  carrying 
RjlilwatCo.    passengers  and  goods  from  Wdlington  up  to  Gnosai  or 
Thb  Lohdov    Stafford,  and  then  down  again  to  Wolverhampton  and  A'r- 
^■OTEwT     ^*^A«^j  which  might  or  might  not  have  succeeded.    It 
Eailwat  Co*    was  a  danger  at  least,  which  the  Plaintiffs'  Company  were 
JudifmmL     anxious  to  guard  against;  and  therefore,  provisions  were 
introduced,  prohibiting  the  London  and  North  Wedem 
Railway  Company  from  doing  that  which  might  be  so  in- 
jurious to  the  Plaintiffs'  line. 

Having  disposed  of  the  ground  on  which  the  Vice-Chan- 
ceUor  allowed  these  demurrers,  I  will  advert  to  the  other 
objections  which  were  referred  to  in  the  argument  before 
ma  The  first  was,  that  this  was  a  fraud  on  Parliament 
Now,  I  cannot  see  how  such  can  be  at  all  a  fraud  on  Par- 
liament The  matter  was  in  progress  before  Parliament; 
and  therefore,  the  only  fraud  practised  on  Parliament,  so 
far  as  the  parties  were  concerned  in  passing  the  leasing 
bill,  had  no  reference  to  this  arrangement  It  was  a 
consideration  for  withdrawing  the  opposition  to  the  bill, 
for  their  benefit  It  cannot  be  said  that  parties  cannot 
come  to  a  private  arrangement  between  themselves,  as  a 
ground  for  not  opposing  a  bilL  The  opposition  to  a  bill 
must  be  supposed  to  be  for  the  purpose  of  guarding  the 
particular  interest  of  the  parties  opposing.  If  these  objects 
be  obtained  by  any  private  arrangement,  it  is  no  fraud  on 
Parliament  Parliament  has  no  longer  the  duty  of  pro- 
tecting the  particular  interests  which  are  not  brought  un- 
der its  consideration ;  therefore,  there  is  no  fraud  on  Par- 
liament by  the  party  withdrawing  his  opposition,  upon  be- 
ing satisfied,  that,  by  other  means,  his  rights  are  suffi- 
ciently protected.  Every  land-owner,  with  whom  arrange- 
ments are  made  before  parties  go  to  Parliament  (which  em- 
braces a  large  proportion  of  the  whole),  havetheiropposition 
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to  the  bill  nentralisedy  or  destroyed,  or  withdrawn,  in  consi-  i860. 
deration  of  the  arrangements  preyiously  made  Therefore,  tm  Sbbbw» 
80  far  as  it  relates  to  the  particular  transaction  then  in  ^'^^^  ^' 
progress,  namely,  the  leasing  bill,  it  does  not  appear  to  me  Bailwat  Cow 
to  be  any  violation  at  all  of  any  duty  which  the  parties  fnLoHDov 
owe  to  Parliament  Still,  it  may  be  a  breach  of  contract  ^^J^ 
with  the  Parliament  which  passed  the  earlier  bill  and  Eailvat  Co. 
granted  these  powers.  Speaking  now  of  the  through  traf- 
fic, what  is  the  effect  of  this  through  traffic?  That  applies 
as  well  to  the  objection  made  ofits  being  inconsistent  with 
the  duties  which  the  parties  owed  to  Parliament,  a  fraud 
on^Parliament,  as  to  any  supposed  iQegality  arising  from 
a  breach  of  duty  towards  their  constituents,  or  towards  the 
public.  Why,  the  Plaintiffs,  having  a  railway  which  it 
was  their  duty  to  protect,  for  the  benefit  of  their  constitu- 
ents, had  a  very  natural  anxiety,  a  very  natural  dread,  that 
they  might  be  very  much  injured  by  so  powerful  a  Com- 
pany as  the  London  and  North  Western  Railway  Company 
having  a  line  in  competition  with  themselves,  though  not, 
in  point  of  distance,  so  convenient;  yet,  having  the  power 
which  so  large  a  Company  must  have  (having  so  great  a 
number  of  people  travelling  upon  it,  and  being  so  much 
better  known)  against  a  minor  Company,  they  had  a  fear 
that  a  great  portion  of  the  traffic  which  they  relied  on  for 
supplying  their  line  would  be  withdrawn  by  another  line 
being  opened,  having  the  same  termini  Now,  their  duty 
to  their  constituents,  that  is  to  say,  to  their  subscribers, 
was,  as  far  as  possible,  to  secure  to  themselves,  by  all  law« 
ful  means,  the  largest  traffic  they  could  obtain.  They  were 
apprehensive  that  they  should  lose  their  traffic;  they 
thought  that  what  they  had  before  calculated  on  they  would 
be  deprived  of;  but,  at  all  events,  if  it  was  a  means  by 
which,  according  to  their  opinion,  the  greatest  security  was 
preserved  to  their  subscribers  of  getting  a  fair  and  reason- 
able share  of  that  traffic,  how  can  it  be  a  violation  of  that 
duty?    It  is  merely  a  different  mode  by  which  that  object 
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is  seciired  and  obtained.  They  had  a  right,  and  they  were 
bound,  to  collect  all  they  reasonably  could  of  the  fares  pay- 
able by  that  traffic  between  WdUngton  and  Rugby,  that  be- 
ing the  line  of  their  railway.  They  are  a&aid  of  being  de- 
priyed  of  such  traffic,  and  they  therefore  enter  into  the 
arrangement  with  the  London  and  North  Western  Railway 
Company y  and  say,  ''We  wUl  not  compete  with  each  other, 
which  generally  ends  in  the  injury  of  both,  but  people 
may  travel  by  which  route  they  please,  and  we  will  not  in- 
terfere to  persuade  them  to  go  one  way  or  the  other.  When 
we  have  ascertained  how  many  have  travelled  one  way, 
and  how  many  the  other,  then  we  will  divide  the  profits 
arising  from  that  travelling  in  certain  proportions  between 
ourselves.''  That  was  a  beneficial  arrangement  for  their 
own  subscribers.  Their  subscribers  cannot  complain,  the 
duty  of  the  directors  being  to  obtain  the  laigest  traffic  they 
could.  Certainly,  that  must  have  appeared  to  them,  as  it 
appears  to  me,  and  must  appear  to  everybody,  a  most  ad- 
vantageous arrangement  for  the  minor  Company.  In  point 
of  fact,  it  is  obvious  that  it  was  intended  as  a  benefit  to 
them  in  respect  of  the  consideration  emanating  from  them. 
They  paid  for  it — ^they  object  to  the  bill  passing — ^they  ob- 
ject to  the  leasing  power  being  vested  in  the  London  and 
Iforth  Western  Railway  Compa/ny;  and  then  the  London  and 
North  Western  Railway  Company  say,  "We  will  buy  you  off 
— we  wUl  purchase  off  your  opposition;"  and,  of  course,  if 
they  do  that,  it  must  be  supposed  that  they  meant,  and  in- 
tended to  give,  and  that  the  other  Company  intended  to  re- 
ceive, some  benefit  for  the  consideration  so  given.  It  can- 
not be  doubted,  therefore,  that  the  Plaintiffs'  railway  obtain- 
ed a  benefit,  in  point  of  amount,  beyond  what  they  could 
naturally  reckon  on  if  they  had  merely  taken  what  fares  they 
might  obtain  by  passengers  travelling  from  Wellington  to 
Wolverhampton  on  their  small  and  limited  line  of  railway. 
Now,  if  there  be  no  illegality  in  this  course  of  proceeding,  and 
if  the  time  have  arrived  at  which  the  contract  is  to  come  in- 
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to  operation,  the  difficulty  will  be  to  find  the  objection  to       1650. 
its  legality.  ThiShuw*- 

BUBT  AJID 
Bz&MIHaBAM 

The  other  part  of  the  contract  is,  that  they  shall  not  Eaxiwat  Co. 
carry  passengers— not  on  their  direct  line,  but  that  they    TnLovsoa 
shall  not  carry  passengers  £rom  Shrewsbury  to  Qnosai  or    ^jg^wf 
to  8taff(yrdy  there  being  from  Stafford  and  from  Or^oaal  a   Railway  Co. 
line  actually  existing,  and  there  being  another  line  in  con*     Jud^mmu. 
templation,  which  might  bring  the  passengers  down  to  W6U 
verhamptony  or  might  bring  them  on  to  Birmingham.   That 
would  be  very  inconvenient,  and  a  great  detour  in  point  of 
distance,  and  a  much  greater  extent  of  line  would  be  tra« 
versed  than  the  parties  who  would  have  to  pass  along  from 
WMingixm  to  Wolverhampton;  but  still  it  is  possible  they 
might  do  it   Therefore,  it  is  said,  ''You  shall  not  do  that," 
not  interfering  with  their  own  direct  traffic,  but  only  in^ 
terfering  with  that  indirect  traffic  which  can  only  be  re^ 
sorted  to  for  the  purpose  of  obtaining  from  the  Plaintiffs 
that  which  the  Plaintiffs  anticipated  as  the  natural  result 
of  the  line  they  established.    I  see  no  illegality  in  that 
They  were  under  no  obligation  to  carry  passengers  in  that 
way.    They  might  or  might  not  choose  to  have  an  estab^ 
lishment  for  carrying  passengers  on  that  line;  but,  if  it  was 
optional  in  them,  whether  they  would  or  would  not  have 
the  communication,  it  is  quite  obvious  there  would  be  no 
illegality  in  making  an  arrangement  with  another  Com- 
pany, by  which  they  abstained  from  exercising  that  power. 

Then  it  is  said,  there  is  another  objection,  vi2.  that  this 
was  all  in  contemplation  of  that  line  being  continuous  and 
open  from  Wdiington  to  Rugby;  and  no  doubt,  until  the 
line  is  entirely  open,  the  contract  will  operate  altogether, 
or  nearly  altogether,  for  the  benefit  of  the  Plaintiffs;  be^* 
cause,  until  that  line  is  entirely  open,  it  will  of  course  very 
much  interfere  with  any  traffic  from  Wellington  to  Mugbyt 
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1800.        which  the  Plaintiffs  must  have  calculated  on.    If  the  Plam- 
^  o'     ^      tiffs  reckoned  on  that  line  being  open,  then  they,  supplying 
BURT  AVD      the  railway  part  of  that  distance,  would  of  course  partake 
§JJJ^7t  ^.    ^^  ^^  benefit  of  that  traffic.    Then  there  is  a  break,  and 
^         there  can  be  no  means  of  going  by  railway  on  the  direct 
▲vdNokth     line  from  ITo^verAafnjpton  to  Birminghanu     There  is  a 
IUi^A?Co.   means  of  getting  on  that  line  by  going,  not  to  Wolverhamp- 
Judamiu.     **^>  ^^^  ^  ^  station  not  far  from  WolverhamptofL    There 
is  intended  to  be  a  Woherhampton  station,  because  the 
Plaintiffs'  line  now  runs  into  Wolverhampton,  and  when 
the  line  is  completed  from  Wolverhampton  to  Birming' 
ham,  there  will  be  a  continuous  line  from  Wdlington  to 
JttAgby,  that  being  of  course  the  line  which  the  Plaintiffii 
reckoned  on  when  they  commenced  their  proceedings  to 
make  the  line,  and  when  they  entered  into  this  arrange*- 
ment  with  the  London  and  North  Western  Railway  Com- 
pany.   Then,  hare  the  parties  provided  for  that  state  of 
things?    They  have  not.    They  have  not  said,  ''This  con- 
tract shall  not  take  effect  till  that  line  is  completed;'"  and 
for  a  very  good  reason,  because,  if  it  be  not  completed,  it  is 
not  the  fault  of  the  Plaintiffs,  but  the  fault  of  the  Defend- 
ants, who  had  the  control  over  the  line.    The  Defendants 
have  undertaken  the  completion  of  that  line,  and  it  is 
their  duty  to  complete  it   The  bill  alleges,  that  they  might 
have  done  it  or  ought  to  have  done  it   Whether  they  ought 
to  have  done  it  is  not  material;  but>  beyond  all  doubt,  they 
might  have  completed  the  line,  and  it  is  now  stated  to  be 
nearly  in  a  state  of  completion.    However,  I  do  not  proceed 
on  that  point;  there  is  no  such  all^ation  in  the  bill:  but, 
at  all  events,  it  is  under  their  control    It  is  that  which 
they  have  undertaken  to  do;  and  they  cannot  be  aUowed 
to  say,  '^  We  have  not  completed  that  which  we  undertook  to 
complete,  and  therefore  your  (the  Plaintiffs')  contract  shall 
not  commence  or  be  in  operation  until  we  have  performed 
our  duty/'    This  appears  to  me,  therefore,  an  attempt  to 
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exclude  the  Plaintiffs  from  the  benefit  of  the  contract  en-  18IH). 

tered  into  after  the  Defendants  had  obtained  a  considera-  TaBSHmimi^ 

tion  which  cannot  be  retomed;  for  it  is  impossible  to  re-  BnumwHjui 

store  the  parties  to  the  situation  thej  were  in  before  the  ^^^wat  Co. 


V. 


contract  was  entered  into,  because  the  Act  has  passed,  and    Tob  Lokkw 
it  has  now  become  the  law  of  the  land,  and  they  have  a    ^«J^" 
competing  line  established  on  certain  conditions  specified,    ^^^^^^^  ^ 
not  objectionable,  according  to  mjyiew  of  the  case,  nothing     JwigmmL 
of  illegalitj  or  impropriety  on  the  part  of  either  of  the 
Companies,  but  a  consideration  is  expressed,  of  which  it 
is  the  attempt  of  the  London  and  North  Western  RaUway 
Company  to  depriye  their  opponents,  with  whom  they  have 
entered  into  that  contract 

Then,  if  anything  be  wanting  to  bring  the  case  with- 
in the  3rd  provision,  that  the  other  Companies  shall  do 
nothing  to  the  prejudice  of  the  traffic  properly  belonging 
to  the  Plaintifis'  railway,  the  bill  alleges,  that  they  have 
actually  so  lowered  the  tolls  for  the  purpose  of  benefit- 
ing themselves,  (for  if  they  had  not  that  competing  line, 
the  tolls  would  not  have  been  lowered)  that  the  Defend- 
ants are  charging  a  smaller  sum  for  the  longer  distance 
than  they  charge  for  the  shorter  distance.  For  what  pur- 
pose is  that  done?  Why,  for  the  purpose  of  bringing  on 
the  Defendants'  line  passengers  who  would  otherwise  tra- 
vel on  the  Plaintiffs';  and,  consequently,  the  Defendants 
must  necessarily  interfere,  on  account  of  the  lowness  of 
their  tolls,  with  any  traffic  that  might  otherwise  flow  on 
to  the  line  of  the  Plaintiffs.  That  circumstance  shews, 
therefore,  a  studious,  and  anxious,  and  certainly  an  inten- 
tional injury  inflicted  on  the  Plaintiffs'  line,  to  the  preju- 
dice of  the  contract  the  Defendants  had  entered  into,  and 
obviously  for  the  purpose  of  creating  an  injury  to  the  Plain- 
tiffs' line,  and  by  creating  an  injury,  destroying  this  minor 
Company,  and  increasing  their  own  profits.    It  falls,  there- 
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fore,  mofit  distinctly  within  the  prohibition  in  the  contract 
which  the  parties  have  entered  into,  of  not  doing  anything 
to  interfere  with  the  traffic  properly  belonging  to  the  Plain- 
tiffs^ line. 

Those  are  the  objections  made.  The  breach  of  the  con^ 
tract  is  perfectly  well  established;  for,  though  WoJverAamp' 
ton  being  on  the  line,  that  is  to  say,  the  Plaintiffs'  line 
runs  to  Woherhampton^  and  the  intended  line,  which  is 
not  yet  completed,  runs  from  Wclverhampton  to  Birming- 
ham^ it  is  quite  obvious  those  two  towns  are  on  the  line 
projected  for  the  benefit  of  the  Plaintiffs.  What  has  been 
done,  therefore,  is  an  injury  studiously  arranged  for  the 
purpose  of  damaging  that  line.  It  is  in  direct  violation  of 
the  contract  which  the  parties  have  entered  into.  The  bill 
alleges,  that  the  Defendants  have  not  kept  any  account, 
which  it  was  their  duty  to  do,  and  that  they  have  carried 
passengers  on  the  Plaintiffs'  line,  specifying  the  fares, 
which  shews  the  animus  with  which  that  is  done.  It  ap- 
pears to  me  (whatever  may  become  of  this  case  at  the  hear- 
ing),  if  these  facts  be  established  which  appear  on  the  face 
of  the  bill,  that,  upon  the  allegations  contained  in  it,  there 
is  a  clear  case  oh  which  the  demurrers  must  be  overruled. 
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1850. 

ADAMS  V.  THE  LONDON  AND  BLACKWALL  RAIL-    /«  13^. 
WAY  COMPANY.  JidyAOi. 

X  HIS  case  came  before  the  Lord  Chancellor  u^n  an  ap-  A  lUflway 
peal  from  the  decision  of  the  Vice-Chancellor  Figrram,  who  gjJ^^Jce 
had  overruled  a  demurrer  which  the  Company  had  put  in  «^^«r  "j^n- 
to  the  PlaintiflFs'  bill,  for  want  of  equity.  land,  and  a 

daim  was  lent 
in  which  wu 

From  the  statements  in  the  bill  it  appeared,  that  the  >Aerwardi 
Plaintiffs  were  the  lessees  of  some  lands  at  Stratford-le-  repudiated  by 
JBow,  at  a  yearly  rent  of  136Z.,  for  a  term  of  sixty-one  years  ^^^^y 
from  1845.     Part  of  those  lands  was  required  by  the  Com-  ^  P^**!!jf? 

^  •^  under  the  68th 

pany  for  the  purposes  of  their  railway;  and  on  the  19th  and 86th 
of  July,  1847,  they  gaye  notice  to  the  Plaintiffs  of  their  LandaClanaei 
intention  to  take  that  part  of  their  premises.    On  the  9th  ^JJ^to  toke" 
of  August  the  Plaintiffs  sent  in  their  claim  for  compen-  C"^*®"^ 

,  The  owner  of 

sation.  The  Company  afterwards  ascertained  that  the  the  land  might 
premises  which  were  mentioned  in  that  notice  would  not  amaLSSito 
be  required,  and  they  abandoned  it;  but  on  the  8th  of  «m»P^^Coni. 

*  "  pany  to  take 

November,  1847,  they  gave  a  second  notice  to  the  Plain-  •tepato«uni- 
tiffs  of  their  intention  to  take  another  part  of  their  pre-  might  send  in 
mises.    On  the  30th  of  November,  the  Pkintiffs  sent  in  ^a^^thrwih 
their  claim  for  compensation,  upon  the  footing  of  the  se-  *^>  *^* 

CJompanT  moat 

cond  notice,  by  which  they  claimed  a  sum  of  766£,  and  a  either  pay,  or 

deduction  of  86Z.  a  year  from  the  rent  of  1362.  After  some  within  twra'^ 

negotiation  between  the  parties,  an  agreement  was  come  to  a^wutteatinff 

in  February,  1848,  by  which  it  was  arranged  that  74t  per  ^  fint  notice 

as  Gonstitnting 

annum  should  be  deducted  from  the  rent  payable  by  the  a  contract,  and 
Plaintiffs  under  their  lease,  in  respect  of  the  premises  which  ^SSfperfbrm- 
were  to  be  taken  from  them  by  the  Company,  and  that  9661  ^^\^ 
should  be  paid  to  them  for  compensation.    Afterwards  miiRer,not 

to  be  sustain* 

the  Company  became  desirous  of  taking  the  remainder  able. 

of  the  Plaintiffs'  premises,  which  it  was  agreed  they  should     Whether  the 

merenKt  of  a 
Company  gir- 
tng  notice  of  their  intention  to  take  Uuids,  such  notice  not  being  followed  np  hr  any  agreement  be- 
tween them  and  the  owner,  and  no  dahn  being  sent  in  by  the  owner,  giTes  the  Ck>nrt  jurisdiction 
to  compel  specific  performance  of  such  a  contract,  although  it  fixes  the  Isnds  which  the  Gompany 
are  to  take,-— guars. 
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1860.        do  upon  procuring  for  the  Plaintiffs  other  suitable  accom- 
^.^  modation.    This  arrangement  was  not  carried  into  effect; 

V.  and  in  June,  1848,  the  Company  repudiated  the  allied 

▲HD  Black-  agreement  of  February,  1848,  and  gave  to  the  Plaintiffs 
^iriT^!^  a  formal  notice  of  their  intention  to  enter  upon  and  take 
permanent  possession  of  the  lands  comprised  in  the  second 
notice  to  the  Plaintift,  for  the  purposes  of  their  undertak- 
ing. The  Company,  in  pursuance  of  the  Lands  Clauses 
Consolidation  Act,  1845,  sect.  85,  procured  a  surveyor  to 
be  appointed  to  determine  the  value  of  the  Plaintiffs'  in- 
terest; and  he  estimated  the  value  at  lOOL,  which  the 
Company  paid  into  the  Bank  of  England  on  the  20th  of 
July,  1848,  and  gave  to  the  Plaintiffs  a  bond  as  provided 
by  the  Act,  and  on  the  same  day  they  entered  into  posses- 
sion of  the  premises.  The  Plaintiffs  insisted  that  this 
valuation  was  founded  in  error;  and  that,  in  consequence 
of  the  injury  they  had  sustained,  they  were  entitled  to  a 
larger  amount  of  compensation  than  they  had  agreed  to 
take  in  February,  1848.  After  some  further  negotiation, 
the  Plaintiffs'  solicitor  wrote  to  the  Company  in  October, 

1848,  requesting  them  to  take  the  necessary  steps  for  con- 
vening a  jury  to  decide  the  value  of  the  premises.  The  di- 
rectors came  to  a  resolution,  that  the  proper  course  in  the 
present  case  was  to  refer  the  matter  to  an  arbitrator  se- 
lected by  both  parties,  or  if  they  could  not  agree  upon  an 
arbitrator,  then  that  application  should  be  made  to  the 
Board  of  Trade  to  have  an  arbitrator  appointed  by  the 
Crown.  This  resolution  was  communicated  by  the  Com- 
pany to  the  Plaintiffs'  solicitor  on  the  24th  of  January, 

1 849.  On  the  2nd  of  April,  1849,  the  Plaintiffs  filed  this 
bill  It  prayed  for  a  declaration  that  the  Company  ought 
forthwith  to  complete  the  purchase  of  the  Plaintiffs'  estate 
and  interest  in  the  premises  comprised  in  the  notice  of 
the  8th  of  November,  1847,  and  for  a  decree  that  the 
Company  should  forthwith  take  all  fit  and  proper  pro- 
ceedings to  determine  and  settle,  according  to  the  provi- 
sions of  the  Lands  Clauses  Consolidation  Act,  1845,  the 
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amount  of  the  purchase-money  and  compensation  to  which        1600. 
the  Plaintiffs  were  entitled;  and  that  all  necessary  direc-      ^Ahjlms' 
tions  might  be  riven  for  that  purpose ;  and  that  the  amount    „     5* 

.11  .  1    .  ^  T"»  LOHDOH 

might  be  paid  mto  Court  *  ahd  Blaok- 

villRaiit 

VATCk). 


Mr.  Wood  and  Mr.  Bigg,  for  the  Company,  in  support     Argwmmi. 
of  the  appeal. 

The  Lands  Clauses  Consolidation  Act  provides  a  clear 
and  sufficient  remedy  for  the  Plaintiffs.  The  usual  pro- 
cess of  this  Court  in  enforcing  specific  performance  is  not 
adapted  for  such  a  case  as  this;  but  the  Plaintiffs  may  at 
once  obtain  a  mandamus  to  compel  the  Company  to  sum- 
mon a  jury.  There  are  not  any  circumstances  which  would 
prevent  the  Plaintiffs  from  obtaining  ample  justice  under 
the  provisions  of  the  Act:  The  Midland  Counties  Raihvay 
Company  v.  Oswin  (a).  In  WaUcer  v.  The  Eastern  Counties 
Railway  Company  (b),  the  Court  sustained  a  bill  for  specific 
performance;  but  there  the  Plaintiff  had  sent  in  a  claim, 
and  the  Company  had  done  nothing  further.  In  this  case, 
however,  the  claim  sent  in  by  the  Plaintiffs  was  afterwards 
repudiated  by  both  sides.  The  case  must  therefore  be  de- 
cided as  if  no  claim  had  been  sent  in  at  all;  and  the  ques- 
tion is,  whether,  in  consequence  of  the  giving  of  the  notice 
by  the  Company,  this  Court  can  have  any  original  juris- 
diction to  make  such  a  decree  as  is  asked  for  by  this  bill, 
while  the  treaty  between  the  parties  is  in  its  present  im- 
perfect position.  If  the  Plaintiffs  wish  to  have  a  jury 
summoned,  a  mandamus  is  the  proper  remedy,  and  this 
Court  will  not  compel  the  Defendants  to  adopt  any  other 
mode  of  proceeding:  Agar  v.  Maddew(p),  Milnesr.(jferg(d)y 
Gourlay  v.  The  Duke  of  Somerset  (e),  WUks  v.  Davis  (/). 
The  Plaintiffs  might  also  be  completely  indemnified  by  an 

(a)  \  Coll.  74.  (d)  14  Ve«.  400. 

(6)  6  Hare,  594.  (e)  19  Yes.  429. 

(c)  2  8.  &  S.  418.  (/)  3  Mer.  607. 
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action  of  damages;  and  upon  that  ground  the  Court  would 
not  interfere  to  compel  specific  performance:  Doddey  v. 
Kwnerdey  (a). 

The  SoUcUor-Oenercd  and  Mr.  Law,  control. 

The  notice  given  by  the  Company  of  their  intention  to 
take  the  land,  placed  the  parties  in  the  relative  position  of 
vendor  and  purchaser:  Stone  v.  The  Commercial  Railway 
Company  (b);  and  one  of  the  incidents  to  that  position,  as 
a  general  rule,  is,  that  this  Court  will  interfere  to  enforce 
specific  performance  of  the  contract :  Rex  v.  TheHungerford 
Market  Company  (c).  Ex  parte  Hawkins  (d).  In  Walker  v. 
The  Eastern  Cownties  Railway  Company,  it  was  decided  that 
a  party  who  had  received  a  notice  from  a  Company  was  en< 
titled  to  file  a  bill  to  compel  the  purchase  of  the  land  com- 
prised in  the  notice.  The  Lands  Clauses  Consolidation  Act 
gives  power  to  the  Company  to  summon  a  jury,  but  it  does 
not  give  any  such  authority  to  the  owner  of  the  land;  and, 
therefore,  when  the  position  of  vendor  and  purchaser  is 
once  established  between  the  parties,  the  ordinary  jurisdic- 
tion of  this  Court,  in  such  cases,  ought  to  be  applicable. 
Any  new  remedy  is  additional,  but  will  not  interfere  with 
the  other  remedies  provided  by  this  Court:  Jones  v.  Lord 
Charlemont  (e). 


July  4th.     The  LoED  Chancblloe: — 

Judgment,  If,  from  the  terms  of  the  prayer  of  the  bill,  and  the  fact 
that  a  demurrer  to  it  has  been  overruled,  it  should  be  in- 
ferred that  this  Court  will  generally  lend  its  assistance  to 
compel  the  performance  of  the  provisions  of  the  Acts  un- 
der which  railways  are  formed  and  maintained,  a  proposi- 
tion would  be  raised  which,  if  established,  would  lead  to 


(a)  Amb.  403. 

(b)  4  My.  &  Cr.  122. 
(<?)  4  B.  &  Ad.  327. 


(d)  13  Sim.  669. 
{e)  16  Sim.  271. 
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consequences  of  the  most  serious  importance.  I  do  not, 
however,  think  that  any  such  inference  can  fairly  be  drawn 
from  the  decision  of  Vice-Chancellor  Wigram  in  this  case, 
because,  on  an  examination  of  what  fell  from  his  Honor  in 
giving  judgment,  it  will,  I  think,  be  found  that  it  turned 
much  upon  the  special  allegations  in  the  bill,  constituting, 
in  his  Honor's  opinion,  a  statement  of  fact  different  fi^m 
what  appears  to  me  to  be  the  true  construction  of  such 
all^ations.  His  Honor  considered  the  case  stated  in  the 
bill  to  amount  to  this:  that  the  Company  had  given  the 
second  notice,  and  had  not  proceeded  to  summon  a  jury 
under  the  Act;  in  which  case  his  Honor  thought  that  this 
Court  had  jurisdiction  to  enforce  the  further  proceedings, 
resting  upon  the  case  of  Walker  v.  The  Eaetem  Counties 
Railway  Company  (a).  As  I  do  not  consider  this  to  be  the 
true  construction  of  the  facts  as  stated  in  the  bill,  I  shall  ab- 
stain from  any  observations  upon  the  supposed  rule  of  law 
or  the  case  referred  to,  and  purpose,  first,  to  examine  the 
various  allegations  of  the  bill  shewing  the  relative  situa- 
tion of  the  parties,  and  then  to  consider  the  provisions  of 
the  Act  of  1845  as  applicable  to  the  facts  so  stated. 
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The  bill  states  the  first  notice  and  the  claim  of  the 
Plaintiffs;  but  that  notice  was  abandoned,  and  the  second 
notice,  of  the  8th  of  November,  1847,  substituted  for  it,  up- 
on which  the  Plaintiffs,  according  to  the  provisions  of  the 
Act,  put  in  a  claim,  dated  the  30th  of  November,  1847, 
claiming  7662.  and  a  deduction  of  86/.  from  the  rent  of 
1362.,  which  led  to  a  negotiation  terminating  in  an  agree- 
ment, under  which  the  Plaintiffs  were  to  receive  956Z.  com- 
pensation, and  have  a  deduction  of  742.  from  the  rent  But 
this  agreement  having  been  afterwards  repudiated  by  both 
parties,  and  the  bill  not  praying  any  relief  under  it,  but 
adversely  to  it,  it  forms  no  part  of  the  case  now  existing 


Vol.  II. 


(a)  6  Hare,  6d4. 
X 
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between  the  partie&  The  bill  then,  after  stating  that  a 
negotiation  had  taken  place  for  the  purchase  ^bj  the  Com* 
pany  of  other  premises,  and  that  they  never  agreed  to  an 
arbitration,  and  that  they  repudiated  their  former  claim 
and  were  not  bound  by  it,  further  injury  having  been  sus- 
tained, and  that  the  Company  had  done  the  same,  proceed- 
ed to  state  fruitless  negotiation  for  a  settlement  by  arbi- 
tration; that  the  Plaintiffs  ultimately  abandoned  that 
course  of  proceeding,  and  called  upon  the  Company  to  take 
the  necessary  steps  within  one  month  to  summon  a  jury, 
in  order  that  the  question  at  issue  might  be  decided  by 
them.  The  bill,  having  stated  a  notice  dated  the  SOth  of 
June,  1848,  given  by  the  Company  for  taking  possession 
before  payment,  under  the  85th  sect  of  the  Lands  Clauses 
Consolidation  Act,  and  proceedings  accordingly,  and  pos- 
session taken,  alleged  that  the  estimated  amount  of  com- 
pensation and  damage  under  that  proceeding  was  founded 
in  error,  and  that  the  Plaintiffs  were  entitled  to  much  more, 
and  to  a  larger  amount  than  their  former  claims. 


From  this  short  abstract  it  will  be  seen  that  the  only 
facts  subsisting  between  the  parties,  which  can  affect  their 
rights,  are  the  second  notice  of  the  8th  of  November,  1847, 
the  notice  of  the  20th  of  June,  1848,  and  the  proceed- 
ings which  followed  under  the  85th  sect,  of  the  Lands 
Clauses  Consolidation  Act, — ^the  claim  of  the  Plaintiffs  un- 
der the  second  notice,  and  the  agreement  which  followed  it, 
having,  as  the  bill  alleged,  been  repudiated  and  abandoned 
by  both  parties,  and  forming  no  part  of  the  Plaintiffs'  case; 
Such,  therefore,  are  the  facts  to  which  the  law,  which  is  to 
be  found  in  the  Lands  Clauses  Consolidation  Act,  is  to  be 
applied.  That  Act,  after  providing  the  means  by  which 
the  value  of  the  land  required  by  the  Company  is  to  be  as- 
certained, by  sect.  84  prohibits  the  Company  from  taking 
possession  until  such  value  shall  have  been  paid  or  secured 
as  thereby  provided,  and  by  the  89th  sect  imposes  se- 
vere penalties  for  their  taking  possession;  but  by  sect.  85, 
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when  a  Company  are  desirous  of  obtaining  possession  before 
any  agreement  has  been  entered  into,  or  award  made,  or 
Terdict  given,  they  are  authorised  so  to  take  possession  upon 
payment  into  the  Bank  of  the  sum  claimed  or  fixed  by  a  sur- 
reyor  appointed  by  two  Justices  as  the  value  of  the  pro- 
perty, and  giving  a  bond  with  sureties  for  payment  of  the 
purchase-money  and  compensation,  to  be  ascertained  un* 
der  the  provisions  of  the  Act;  and  by  the  68th  sect,  any 
party  entitled  to  land  taken  or  injured  by  the  Company, 
for  which  they  have  not  made  satisfaction,  is  to  give  no- 
tice to  the  Company,  stating  his  interest  in  the  land,  and 
the  compensation  he  claims,  and  whether  he  wishes  to  pro- 
ceed by  arbitration  or  before  a  jury;  and,  if  the  latter,  the 
Company  are  to  pay  the  sums  claimed,  and  ent^r  into  an 
agreement  for  the  purpose,  or  issue  their  warrant  for  a  jury, 
within  twenty-one  days  after  the  notice,  and  in  default  are 
made  liable  to  pay  the  compensation  claimed,  which  the 
party  is  to  recover  by  action  in  one  of  the  superior  Courts, 
with  costs. 
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The  Vice-ChanceUor  seems  to  have  considered,  that,  not- 
withstanding the  provisions  of  the  68th  sect.,  and  the  tak- 
ing possession  under  the  85th  sect.,  the  relative  positions 
of  the  parties  is  to  be  considered  as  if  nothing  had  taken 
place  beyond  the  notice  of  the  8th  of  November,  1847; 
and  that  such  notice,  having  constituted  the  relation  of 
vendor  and  purchaser,  this  Court  could  enforce  the  per- 
formance of  all  the  incidents  to  that  relationship.  It  is, 
I  think,  quite  true,  that,  to  a  certain  extent,  and  for  certain 
purposes,  the  compulsory  taking  of  lands  under  the  Rail- 
way Acts  places  the  Companies  and  the  owners  in  the  re- 
lative situation  of  purchasers  and  vendors;  such  as  fixing, 
as  between  them,  the  lands  to  be  taken,  which  was  all  that 
was  decided  in  Stone  v.  The  Commercial  Railway  Com- 
pany (a).     But  it  by  no  means  follows,  that  this  Court  will 


(a)  4  My.  t  Cr.  122. 
X2 


292 


CASES  IN  OHANOERT. 


1850. 
Adams 

V. 

The  Lohdov 
▲KB  Blaok- 

VALL  RaIIt 
WAT  Co. 

JudgmenL 


therefore  take  on  itself  the  specific  performance  of  such 
If,  indeed,  the  proceedings  lead  to  an  agreement, 
this  Court  might  do  so;  for  then,  although  originating  in 
the  compulsory  power,  the  purchase  would  have  to  be  ef- 
fected under  a  private  agreement,  and  so  other  cases  may 
arise;  but  whether  this  Court  would  interfere  if  the  case 
depended  entirely  upon  the  notice  of  taking  the  lands,  not 
followed  by  any  agreement,  or  indeed  by  any  claim  on  the 
part  of  the  owner, — ^for  such  is  the  present  case  as  stated  by 
the  bill, — the  amount  of  purchase-money  therefore  not  be- 
ing ascertained,  is  a  question  upon  which  I  do  not  think  it 
necessary  to  express  any  opinion,  because  I  think  that  the 
circumstances  of  this  case  call  for  a  decision  founded  upon 
very  different  principles.  It  was  properly  observed  in  argu- 
ment, that  the  power  of  summoning  a  jury  was  by  the  Act 
given  exclusively  to  the  promoters,  and  that  the  owner  of  the 
lands  had  no  power  under  the  Act  of  compelling  them  to 
do  so;  and,  therefore,  the  Court's  original  jurisdiction  over 
contracting  parties  might  be  exercised  for  the  purpose  of 
giving  to  the  owner  that  compensation  to  which  he  is,  un- 
der the  Act,  entitled,  which  assumes  that  such  original 
jurisdiction  existed.  The  fact  seems  to  be,  that  the  legis- 
lature, having  prohibited  the  promoters  from  interfering 
with  the  land  until  the  compensation  was  paid  or  secured, 
considered  that  this  afforded  a  sufficient  security  to  the 
owner  that  the  promoters  would  proceed  to  have  the 
value  ascertained  by  a  jury;  for  this  Act  adopts  a  very  dif- 
ferent course  where  such  pressure  would  not  exist,  as 
under  the  68th  sect  In  the  case  provided  for  by  that 
sect,  the  promoters,  being  in  possession  and  not  having 
paid  the  compensation,  are  not  left  to  their  own  discretion, 
or  to  the  pressure  of  their  own  wants,  to  induce  them  to 
summon  a  jury;  but  a  remedy,  prompt  and  effectual,  is 
given  to  the  owner,  to  compel  the  Company  to  do  so.  He 
is  to  make  a  claim,  stating  the  amount  of  compensation 
required;  and  if  the  promoters  do  not  enter  into  an  agree- 
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ment  to  pay  the  same,  or,  within  twenty-one  days,  issue 
their  warrant  for  a  jury,  they  are  to  be  liable  to  pay  the 
sum  claimed,  which  may  be  recovered,  with  cost^,  in  an 
action  in  one  of  the  superior  courts.  That  the  situation 
of  the  parties  is  precisely  such  as  contemplated  by  this 
68th  sect  appears  to  me  very  clear;  for  I  concur  with 
Vice-Chancellor  Wigram  in  thinking,  that  this  68th  sect, 
applies  to  cases  in  which  possession  has  been  taken  un- 
der the  85th  sect  But,  if  that  be  so,  the  initiative  for 
summoning  a  jury  is  not  cast  upon  the  promoters,  but 
upon  the  owner,  who  is  to  make  his  claim,  and  thereby 
give  the  promoters  an  opportunity  of  settling  his  demand 
without  litigation;  and  the  owner  has  the  remedy  of  hav- 
ing his  claim  converted  into  a  right,  if  the  promoters  shall 
delay  for  twenty-one  days;  and  for  that  right  he  has  a  re- 
medy by  action.  Although  an  old  jurisdiction  is  not  taken 
away  by  a  new  remedy  being  given,  yet,  if  a  new  right  be 
given,  and  a  special  remedy  provided  for  enforcing  it,  such 
remedy  must  be  pursued.  Here  there  is  clearly  a  new 
right,  that  is,  a  right  to  compensation  for  land  lawfully 
taken  possession  of  by  another  under  the  powers  of  the  Act 
A  remedy  is  also  clearly  given,  for  the  owner  has  only  to 
make  a  claim,  and  he  obtains  a  lawful  title  to  all  he  claims 
unless  the  promoters  can  reduce  it  by  the  verdict  of  a  jury. 
The  Vtce-ChanceUor  seems  to  adopt  this  view  of  the  case; 
and  if  the  68th  sect,  had  been  considered  by  him  as  regu- 
lating the  rights  of  the  parties,  he  would  not,  I  apprehend, 
have  overruled  the  demurrer.  He  was,  however,  of  opinion, 
in  conformity  with  his  decision  in  Walker  v.  ITie  Eastern 
Comities  Railway  Company^  that  the  notice  of  the  8th  of 
November,  1847,  having  given  to  this  Court  jurisdiction, 
as  a  contract  of  purchase,  the  68th  sect,  had  not  taken  it 
away,  but  that  the  owner  was  at  liberty  to  resort  to  his 
position  under  the  notice. 
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Now,  abstaining  from  expressing  any  opinion  as  to  the 
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effect  of  that  position,  in  giving  this  Court  jurisdiction 
when  nothing  more  has  been  done^  I  think,  that  what  sub- 
sequently took  place  in  the  present  case  essentially  altered 
the  position  of  the  parties.  The  Act  does  not  consider  the 
notice  as  constituting  a  contract,  but  as  a  preliminary  step, 
bringing  the  parties  together,  who  are  afterwards  to  settle 
the  matter  between  them  by  agreement,  arbitration,  or  the 
verdict  of  a  jury.  In  the  present  case,  the  notice  by  the 
promoters  was  met  by  a  claim  on  behalf  of  the  owners, 
and  a  regular  agreement,  according  to  the  statement  in  the 
biU,  entered  into  between  the  parties.  So  far,  the  object 
of  the  notice  of  the  8th  of  November,  1847,  had  the  effect 
intended  by  the  Act,  in  procuring  from  the  owners  a  state- 
ment of  their  claim,  and  in  making  an  agreement  between 
the  parties.  But  subsequently,  this  agreement  was  repu- 
diated by  both  parties,  and  the  claim  abandoned.  Under 
these  circumstances,  the  promoters,  finding  that  no  progress 
was  making  under  the  earlier  provisions  of  the  Act,  re- 
sorted to  the  powers  of  the  85th  sect.,  which,  with  the  aid 
of  the  68th,  was  calculated  to  lead  to  some  settlement 
But  the  Plaintiffs  by  their  bill  seek  to  proceed  under  the 
earlier  provisions  of  the  Act,  and  call  upon  the  Court  to 
compel  the  promoters  to  issue  their  warrant  for  a  jury. 
By  the  21st  sect  they  are  only  to  do  this  if  no  claim  is 
made  and  no  agreement  come  to.  But  the  bill  alleges  that  a 
claim  was  made  and  an  agreement  concluded.  It  cannot  be 
that  the  notice,  per  ae,  gives  the  Court  jurisdiction.  If  this 
were  so,  the  jurisdiction  would  arise  as  soon  as  the  notice 
was  given;  but  at  that  time  three  modes  of  proceeding  are 
open  under  the  Act: — agreement — arbitration — ^and  a  jury 
— the  last  only,  in  the  event  of  the  two  former  not  taking 
effect  At  the  time,  therefore,  of  the  notice  being  given,  it 
is  uncertain  which  course  will  be  adopted ;  and  the  Court 
has,  therefore,  no  guide  as  to  what  course  it  ought  to  enforce. 
It  is  only  after  the  time  for  an  agreement  or  arbitration  has 
expired,  that  the  jurisdiction  to  enforce  proceedings  before 
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a  juiy  can  arise.  But  that  time  cannot  ever  arrive  when 
a  valid  agreement  has  been  entered  into.  It  appears  to 
me,  that  what  has  occurred  between  these  parties  takes 
this  case  out  of  the  principles  of  the  decision  in  WcUker  v. 
The  Eagtem  CowUies  Railway  Company ^  and  that  the  rights 
of  the  parties  are  to  be  regulated  by  the  85th  sect,  which, 
with  the  aid  of  the  6Sth,  gives  to  the  owner  a  short  and 
simple  remedy  for  compelling  compensation  from  the  pro- 
moters, and  that  he  has  this  remedy  in  addition  to  his 
right  to  a  mandamus,  both  being  remedies  much  more 
prompt  and  efficacious  in  such  a  case  as  this,  than  a  suit 
in  equity,  and  attended  with  much  less  expense. 


I860. 

Adams 
r. 
Thb  Lordoh 
AHP  Black- 
wall  Rail- 
way Co. 

JudgmaU^ 


I  am  therefore  of  opinion  that  the  demurrer  ought  to 
have  been  allowed,  and  I  must  reverse  the  order  appealed 
from. 


PADLEY  V.  THE  LINCOLN  WATER-WORKS         Jan.  \Qth. 
COMPANY. 

XN  this  case  exceptions  had  been  taken  to  the  answer  of  Anarbitmtor 
Thomas  Hawksley,  one  of  the  Defendants.  The  Master  J^'i^^JJiSS 
held  that  the  answer  was  sufficient;  but  the  Vice-Chan-  ojAe  ground 

of  mrad  cant 

cehoT  Knight  Bruce  allowed  the  exceptions,  and  the  De-  not,  by  denying 
fendant  appealed  from  his  Honor's  decision.  nTiy,  prot^^ 

himself  from 

The  Plaintiff  was  a  contractor,  who  had  performed  cer-  kdtmro^toriet 
tain  works  for  the  Company,  and  Hawksley  was  the  en-  JJJlJ  5*^ich 

the  fraud  is  al- 
leged to  be  shewn. 

The  S8th  Order  of  Ausost,  1841,  does  not  protect  a  Defendant  from  answering  any  interrogar 
tones  from  which  he  could  not  preyiously  hare  protected  himself  from  answering  by  demurrer. 

A  contractor  filed  a  bill  against  a  Railway  Company  and  their  engineer,  whose  certificates  were 
to  be  condnsive  as  to  the  amount  payable  by  the  Company  to  the  contractor.  The  bill  alleged  tliat 
the  amounts  mentioned  in  the  cer^cates  were  deficient,  and  imputed  fraud  and  collusion  to  the  en- 
gineer and  the  Company,  and  as  evidence  of  the  fraud,  charged,  that  certain  items  were  of  a  specified 
value : — Held,  that  the  engineer  could  not,  by  denjring  fnnd  generally,  protect  himself  by  his  ch»> 
racter  of  arbitrator  from  answering  as  to  the  partieular  items  specified. 
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1850.        ^neer  of  the  Company,  whose  certificate  was  to  determine 

^^^^      the  amount  which  the  Company  were  to  pay  to  the  Plain- 

„      »•  tiff    It  was  provided  by  the  contract,  that  the  contractor 

ThbLwoolh     ,      ,,  f        ,•       "^ ,  ,  .  ^     . 

Watsrwo&kb   should  complete  the  work  to  the  satisfaction  of  the  en- 

L        gineer;  and  he  was  to  be  paid  by  instalments  during  the 

^'^**'*"'**'-  progress  of  them,  as  the  engineer  should  think  reasonable ; 
and  his  certificate  was  in  all  cases  necessary  to  authorise 
a  payment;  and,  in  case  of  any  doubt,  dispute,  or  differ- 
ence of  opinion,  arising  respecting  the  meaning  and  inten- 
tion of  the  contract,  or  of  the  specification,  such  doubt,  dis- 
pute, or  difference  of  opinion  was  to  be  settled  and  deter- 
mined by  the  engineer,  whose  decision,  admeasurementsf, 
valuations,  and  awards  were  to  be  final  and  binding  upon 
all  the  parties  interested  therein,  and  might  be  made  a 
rule  of  her  Majesty's  Court  of  Queen's  Bench  accordingly. 

While  the  works  were  being  executed,  the  engineer  re- 
quired several  additions  and  omissions  to  be  made;  and 
the  bill  alleged  (a),  that  the  works  which  were  to  be  omitted, 
the  prices  whereof  were  fixed  by  the  schedule  of  prices, 
amounted  to  963L  128.  lOd,  and  that  the  value  of  those  to 
which  that  schedule  would  not  apply,  amounted  to  702^  19«. ; 
that  the  additional  works,  the  prices  whereof  could  be  as- 
certained by  the  schedule  of  prices,  amounted  to  12752. 
Ss.  lid,  and  those  to  which  the  prices  did  not  apply,  to 
2632.  7«.  4^(2.;  that  the  whole  amount  due  to  the  Plaintiff 
was  5003Z.  I9s,  4^(2.,  but  that  the  Defendant  JTati/A^s^^j^  had 
refused  to  give  any  certificate  as  to  the  value  of  some  of 
the  works  as  to  the  price  of  which  the  specification  was 
silent 

The  bill  further  stated,  that  Hawhsley  prepared  and 
signed  a  certificate  in  writing,  dated  the  18th  of  August, 
1848,  certifying  that  the  Plaintiff  was  entitled  to  receive 
the  sum  of  5442.  7«.  l^d  as  the  final  balance  due  to  him 


(a)  The  interrogatories  to  this  part  of  the  bill  were  those  which  the 
Defendant  declined  to  answer. 
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for  all  the  works,  and  also  for  all  the  alterations,  devia- 

tions,  additions,  and  extra  works  done  under  or  in  pursu* 

ance  of  or  arising  upon  or  out  of  his  contract  with  the    „     ^' 

directors  of  the  Company.    The  bill  charged,  that  this  was    WAtnwoEu 

a  mere  contrivance  of  the  Defendants  for  the  purpose  of        1 

enabling  the  Company  to  avoid  pajring  to  the  Plaintiff  the 
amount  remaining  due,  and  charged  as  evidence  thereof 
that  Hawhdey  had  declined  to  give  any  certificate  of  the 
amount  justly  due  to  him  by  the  Company:  and  it  then 
prayed  for  an  account  of  the  amount  due  to  the  Plaintiff 
firom  the  Company,  including  the  additional  works;  and 
that  the  Company  might  be  ordered  to  pay  what  should 
be  found  dua 

The  Defendant  Hawkdey  put  in  his  answer,  by  which 
he  denied  any  fraud  or  collusion,  and  stated,  that  he  had 
from  time  to  time  given  certificates  to  the  Complainant,  to 
enable  him  to  receive  the  sums  which,  in  the  judgment  of 
the  Defendant,  the  Complainant  was  fairly  entitled  to  re- 
ceive from  the  Company  for  the  works  done  and  perform- 
ed by  him;  and  the  Defendant  had  also,  at  the  request 
and  on  the  requisition  of  the  Complainant,  made  his  final 
certificate  of  the  sums  which,  in  his  judgment  or  to  the  best 
of  his  belief,  the  Complainant  was  entitled  to  receive;  that 
is  to  say,  after  giving  credit  for  the  sums  already  received 
by  him,  the  sum  of  544i  7a  1  Jd.,  and  which  sum  the  Com- 
plainant and  his  solicitor  had,  as  the  Defendant  had  been 
informed  and  believed,  refused  to  accept;  and  that  the 
Defendant  had  at  all  times  made  his  calculations  of  the 
amount  which  the  work  done  by  the  Complainant  ought  to 
be  estimated  at,  and  had  given  his  certificates  accordingly. 

And  he  further  stated,  that  he  had  at  all  times  made 
his  calculations  in  the  matters  in  the  said  bill  mentioned 
after  taking  into  account  all  the  works  done  by  the  Com- 
plainant, and  had  given  his  certificate  accordingly;  and  he 
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denied  that  he  had  hitherto  refused  or  declined,  or  that 
he  did  still  refuse  or  decline,  to  make  any  estimate  of  such 
^'  works.     And  that  he  (Hawkaley)  from  time  to  time  gave 

Wamewobm  to  the  Complainant  certificates  to  enable  him  to  receive 
the  full  amount  due  to  him  from  the  Company;  and  that 
the  sums  mentioned  in  all  such  certificates,  except  the 
final  certificate,  the  amount  of  which  the  Complainant  had 
refused  to  receive,  had  been  paid  to  the  Complainant  by 
the  Company;  and  that  the  Defendant  made  all  the  cal- 
culations and  estimates  upon  which  such  certificates  were 
founded,  fairly  and  to  the  best  of  his  judgment.  And  he 
submitted,  whether  he  ought  to  be  required  to  answer  the 
interrogatories  relating  to  the  specific  matters  which  have 
been  before  set  forth. 


Argumau.         Mr.  Bacon  and  Mr.  Olasse,  in  support  of  the  appeal 

The  Plaintiff  contends,  that  the  certificates  are  errone- 
ous, and  he  imputes  fraud,  which  the  Defendant  altogether 
denies.  In  order  to  prove  the  fraud,  the  interrogatories 
ask  whether  specified  works  were  not  of  a  certain  value. 
But  these  questions  are  put  to  a  party  who  had  been  se- 
lected as  an  arbitrator  to  decide  upon  the  value  of  those 
works,  and  who  states  that  he  has  performed  that  duty 
fairly,  to  the  best  of  his  judgment  He  ought  not,  there- 
fore, to  be  called  upon  to  state  the  reasons  of  his  award,  or 
the  mode,  or  the  calculations  by  which  he  arrived  at  it: 
ScougvU  V.  Campbell  (a).  In  an  Anonymous  case  (6),  the 
plea  of  an  arbitrator  was  allowed;  and  it  was  held,  that, 
even  if  he  had  made  a  mistake,  and  the  injured  party  was 
entitled  to  have  the  award  rectified,  still  he  was  not  entitled 
to  file  a  bill  against  the  arbitrator:  Lingood  v.  Croucker  (c), 
Steward  v.  The  ^ast  India  Company  (d). 


(a)  1  Chit.  283. 
(h)  3  Atk,  644, 


(c)  2  Atk.  396. 

(d)  2  Vera.  380. 
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[The  Lord  Chai^ciellob. — ^The  last  case  can  scarcely  be 
understood.  The  bUl  imputed  fraud,  which  the  demurrer 
admitted,  and  still  the  demurrer  was  allowed.  That  case 
would  not  be  followed.] 

If  the  Defendant  answered  the  interrogatories,  and  shew- 
ed that  he  had  made  some  mistake,  still  the  case  would 
not  amount  to  fraud,  and  therefore  the  questions  are  irrele- 
vant. The  Plaintiff  must  prove  his  case  at  the  hearing. 
Under  the  38th  Order  of  August,  1841,  a  Defendant  may 
insist,  by  answer,  that  he  is  not  bound  to  answer  any  par- 
ticular interrogatories. 


1850. 

V, 

Tbi  Livoom 

Watxbwobxs 

Co. 

Arffwneni. 


[The  LoBD  Chancellor. — I  know  this  formerly  was 
pretty  well  understood  to  be  the  rule,  that  a  Defendant  who 
had  submitted  to  answer,  must  answer  everything,  and  most 
of  the  Masters  acted  upon  the  opinion  that  they  could  not 
enter  into  the  question,  whether  an  interrogatory  was  ma- 
terial or  not  Some  thought  they  might;  and,  in  order  to 
remove  that  difficulty,  an  Order  was  made,  giving  the  De- 
fendant power,  by  answer,  of  stating  reasons  why  he  did 
not  answer,  or  declined  to  answer.  But  that  was  confined 
to  those  questions  which  were  previously  considered  imma- 
terial to  answer,  and  which  the  party  might  have  demur- 
red to;  and  the  Order  therefore  is,  that  a  party  may  now, 
by  answer,  decline  to  answer  any  question  from  which  he 
might  have  protected  himself  by  demurrer.  In  this  case,  how 
could  the  Defendant  protect  himself  from  answering  these 
questions  by  demurrer?  If  not,  he  is  not  within  the  Order]. 

Mr.  Wigram  and  Mr.  Hailett  appeared  for  the  Plaintiff, 
but  were  not  called  upon. 


The  LoED  Chancbllob: — 

It  appears  to  me  very  clearly,  that  the  Vice-Chancellor 
is  right,  and  on  this  simple  ground:  it  is  true  that  an  ar- 


Judgmem, 


soo 
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1860.  bitrator,  if  he  takes  proper  means  to  protect  himself,  and 
to  clear  himself  from  imputation  of  fraud,  is  not  bound  to 
state  the  reasons  of  his  award,  because  he  is  the  judge;  and 


Padlet 

V. 

Watbrwo&kb  ^  be  has  not  deprived  himself  of  that  character,  he  has  a 
^'  right  to  protect  himself  under  it  But,  if  any  fraud  is  im- 
J^fd^mmL  puted,  he  must  so  frame  his  defence  as  to  disprove  the 
imputation  of  fraud:  otherwise  that  takes  away  the  protec- 
tion which  belongs  to  the  character  of  arbitrator.  Here 
are  certain  facts  alleged  to  shew  improper  collusion  between 
him  and  other  parties.  It  is  stated  in  general  terms  to  be 
a  fraud,  and  particular  facts  are  alleged  as  evidence  of  that 
fraud.  He  does  not  at  aU  protect  himself  frt)m  that  charge 
by  denying  the  result  of  those  facts.  He  does  not  protect 
himself  by  negativing  those  facts  upon  which  the  fraud  is 
inferred;  because,  by  so  doing,  he  takes  upon  himself  to  be 
the  judge  in  his  own  case,  and  to  say  he  is  not  guilty  of  a 
fraud.  He  may  not  call  it  fraud,  but  the  Court  may  so 
call  it;  and  as  long  as  those  charges  are  suggested  against 
him,  which  are  alleged  to  shew  the  fraud,  and  until  there 
is  an  opportunity  of  trying  the  whole  truth,  he  cannot  refer 
to  the  character  of  arbitrator  for  the  purpose  of  protection. 


Upon  the  merits,  having  submitted  to  answer,  I  think 
that  he  is  bound  to  answer  those  questions,  which  are 
clearly  not  immaterial  for  the  purpose  of  the  case,  as  stated 
by  the  bilL  He  admits  he  cannot  decline  to  answer  those 
questions  under  the  Order,  because  they  are  questions  as 
to  which  he  cannot  demur;  consequently,  the  Order  does 
him  no  good.  And,  anterior  to  that  Order,  those  ques- 
tions were  not  so  immaterial  that  they  could  have  been 
demurred  to;  nor  could  he  have  protected  himself  from 
answering  them.  Therefore,  there  is  not  only  the  princi- 
ple of  the  Court  as  to  arbitrations,  but  there  is  the  form 
and  rule  of  the  Court,  which  would  compel  him  to  answer 
those  questions. 


There  being  circumstances  by  wluch,  if  they  should  be 
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admitted,  the  Plaintiff  contends  that  the  fraud  which  he        i850. 

imputes,  would  in  some  degree  be  established,  I  am  clearly  \^^j^^j 
of  opinion,  that,  as  the  matter  stands  upon  these  pleadings,  v* 


the  Defendant  is  bound  to  answer  these  questions ;  and  the   Watbbwobu 

Co. 

JudgnmU, 


appeal  will  therefore  be  dismissed,  with  costs. 


HOWKINS  V.  JACKSON.  /^^^^\ 

T28M,  &  30M. 
HIS  was  an  appeal  by  the  Defendant  from  a  decision  of  The  husband 
the  Vice-Chancellor  Knight  Bruce,    The  Plaintiffs  were  tor  of  a  party 
the  executors  of  William  Howkins,  and  the  Defendant  was  ^n^^ed  for  m 


Alfred  Jackson. 


to  the  income 
ari«ingfrom  a 
•hare  of  a  tea* 

Robert  Oibson  the  elder,  who  died  in  1823,  by  his  will,  ary  estate,  and 
dated  the  25th  of  February,  1820,  bequeathed  a  sum  of  ^^^^^^^ 
7000L  Three  per  Cent.  Consols,  to  trustees,  upon  trust  to  m  part  of  the 

*^  ,  *  .  residue,  ezecnt> 

pay  the  dividends  thereof  to  his  daughter  Anne  during  her  ed,  for  Talnabia 
life,  and,  after  her  death,  in  trust  for  her  child,  or  children  ^  ^  p^rty  who 
if  more  than  one,  equally  between  them;  and  the  testator  ^^|^j*^!^' 
gave  one-third  part  of  his  residuary  estate  upon  the  same  tion  of  the  prm- 

cipal|  an  assign* 

trusts  as  were  thereinbefore  declared  of  the  7000t  Three  mentofaUhu 
per  Cent.  Consols,  in  favour  of  his  daughter -4 nnc  and  her  J^JStor'scsute, 

children.  mentioning  out^ 

standing  dehtsm 
India  senerally. 

Shortly  after  the  date  of  the  will,  the  testator's  daughter  ^^^l^^ 
Anne  married  T.  HearseVy  who  died  in  January,  1822,  tuai  general  ro- 

leases.     Both 

leaving  Anne  his  widow  and  one  child  only  of  the  mar-  of  the  parties 
riage,  Anne  Oibson  Hearsey,  who  afterwards  intermarried  ^^Sbe  trost^™- 
with  the  Defendant,  Jackson.     The  testator's  will  was  Pf^y  was  out- 

'  ^  ^  standing,  hot 

proved  by  his  widow  and  his  son  Robert  Oibson  the  young-  it  was  afterward 

er.     In  1830,  Anne  Hearsey  intermarried  with  a  second  a  sum  was  due 

.husband,  WiUiam  Howkins,  and  died  in  January,  1839,  ^*^t^of 

assets  which  he 
had  misapplied  to  his  own  use,  and  of  which  neither  of  the  parties  to  the  deed  had  any  knowledge 
at  the  time  of  its  execution.  The  administrator  claimed  the  arrears  of  interest  which  accrued  due 
thereon  in  the  lifetime  of  the  party  entitled  for  life : — Hdd,  that,  as  the  general  words  of  the  assign- 
ment were  sufficient  to  pass  all  tiie  interest  of  the  administrator  in  the  aireais,  his  claim  ooold  not 
be  sustained. 
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leaving  her  husband  Howkins  and  her  only  child,  Anne 
Oibson  Hearsej/y  her  surviving;  and,  shortly  after  her 
death,  W.  Howkins  took  out  letters  of  administration  to  her 
estate. 

The  marriage  of  Anne  QHbeon  Heareey  with  the  Defend- 
ant Jackson  took  place  in  February,  1839,  and,  by  their 
marriage  settlement,  part  of  the  property  to  which  she  was 
entitled  under  the  will  of  her  grandfather  Robert  Oibson 
was  settled  upon  her  and  her  children;  and  it  was  thereby 
stipulated,  that  any  other  property  to  which  she  was  enti- 
tled under  her  grandfather's  will,  as  forming  part  of  his  re- 
siduary estate,  should,  after  the  marriage,  be  the  absolute 
property  of  Jackson  the  intended  husband. 

In  1839,  when  Mrs.  Howkins  died,  part  of  the  testa- 
tor's estate  was  still  outstanding,  in  respect  of  which  W. 
Howkins,  as  administrator  of  his  late  wife,  was  entitled  to 
certain  arrears  of  interest;  and  it  appeared,  that  part  of 
the  sum  which  had  been  treated  as  capital  in  the  accounts 
on  which  the  marriage  settlement  of  Mr.  and  Mrs.  Jackson 
had  proceeded,  ought  to  have  been  dealt  with  as  arrears 
of  interest  due  to  Mrs.  Howkins's  administrator. 

In  the  meantime,  Jackson  had  advanced  several  sums  of 
money  on  account  of  Howkins,  amounting  in  the  whole  to 
15472. 16&  2d,  or  thereabouts. 


Under  these  circumstances,  an  indenture  was  executed 
in  November,  1839,  and  made  between  William  Howkins 
of  the  one  part,  and  Alfred  Jackson  of  the  other  part,  which 
recited  the  will,  and  Jason's  marriage  settlement,  and 
that  there  were  several  errors  in  the  accounts  on  which  the 
funds  in  the  settlement  were  calculated,  part  of  the  monies 
having  arisen  from  interest  which  ought  to  have  been  paid 
to  Howkins  in  respect  of  his  wife;  and  that  there  was  due 
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to  the  testator's  estate  193,786  sicca  rupees,  including  7525 
for  intei^st ;  and  that  certain  monies  due  for  rent  had  been 
remitted  for  investment  as  capital;  and  that  Jackson  had 
paid  near  20001.  for  Howkins;  and  that  neither  W.  Howkins 
noT  A.  Jackson^  at  the  date  of  the  settlement,  had  anj  know- 
ledge that  any  part  of  the  Consols  mentioned  therein  con- 
sisted of  interest  or  rent,  or  that  any  part  of  the  future 
remittances  from  India  would  belong  to  W,  Hawkins  in 
right  of  his  late  wife ;  and  that  Howkins  was  minded  and 
desirous,  and  had  proposed  and  agreed  to  give  up  and  ab- 
solutely assign  and  make  over  to  Jackson,  for  his  own  use 
and  benefit,  all  stocks,  funds,  bank  annuities,  rupees,  divi- 
dends, interest,  rents,  profits,  and  monies,  principal  and 
interest,  rights,  claims,  and  demands  whatsoever  at  law  or 
in  equity  or  otherwise,  to  which  he  W.  Howkins,  in  his 
marital  right,  or  as  administrator  of  his  late  wife,  then  had 
or  could  set  up  or  be  entitled  to  in  respect  of  the  estate 
and  effects  of  the  testator  under  his  will,  or  the  proceeds, 
gains,  profits,  or  income  thereof,  or  otherwise  produced 
thereby  or  therefrom,  or  in  any  other  manner  whatsoever 
relative  thereto;  and  also,  to  give  Jadcson  the  general  re- 
lease thereinafter  contained.  And  it  was  then  witnessed, 
that^  in  pursuance  of  the  said  intention,  and  to  give  effect 
thereto,  and  in  consideration  of  the  premises,  and  more 
particularly  of  Jackson  having  out  of  his  own  monies  paid 
or  satisfied  debts  due  from  Howkins  to  the  amount  of 
nearly  20002^,  Howkins  assigned  to  Jackson  all  and  every 
the  stocks,  fimds,  bank  annuities,  rupees,  dividends,  inter- 
est, rents,  profits,  and  sum  and  sums  of  money,  principal 
and  interest,  and  rights,  claims,  and  demands  whatsoever 
at  law,  in  equity,  or  otherwise,  which  Howkins,  either  in 
his  marital  right,  or  as  administrator  of  his  late  wife,  then 
had,  or  could  or  might  claim,  set  up,  demand,  or  be  in  any 
manner  entitled  to,  from,  out  of,  or  upon  all  or  any  of  the 
estate  and  effects  of  the  testator,  J2.  Gibson,  under  or  by 
virtue  of  his  said  will,  and  the  proceeds,  gains,  profits,  or 
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income  thereof,  or  otherwise  produced  thereby  or  there^ 
from,  or  in  any  manner  relative  thereto,  and  particularly 
in,  to,  from,  out  of,  or  upon  all  and  every  the  stocks  and 
funds,  or  bank  annuities  thereinbefore  mentioned,  and  the 
dividends,  interest,  and  annual  proceeds  thereof,  and  the 
debts  or  monies,  principal  or  interest  then  remaining  due 
and  uncollected  in  India^  EngUmd,  or  elsewhere,  and  the 
rents  remaining  due  and  uncollected,  and  thereafter  to  be, 
or  which  ought  to  be  remitted  to  England,  and  all  or  any 
other  the  property  and  estate  late  of  the  said  testator,  iZ.  Otb- 
son,  except  the  monies  comprised  in  the  settlement,  to  hold 
the  same  to  Jackson,  his  executors,  administrators,  and  as- 
signs, to  and  for  his  and  their  own  absolute  use  and  benefit 
And  the  usual  powers  were  given  to  Jackson  to  sue  for  and 
receive  the  same  in  the  name  of  W.  Howkins;  and  the 
deed  contained  a  covenant  against  incumbrances,  and  for 
further  assurance,  and  also  mutual  general  releases. 


Subsequently  to  the  execution  of  the  deed,  namely,  at 
the  beginning  of  the  year  1842,  it  was  discovered  that,  in 
May,  1825,  R,  Gibson  the  younger  had  applied  to  his  own 
use  a  sum  of  12,0002.,  part  of  a  sum  of  15,0002.  constituting 
a  portion  of  the  testator's  estate,  which  had  been  deposited 
in  the  Hindostan  Bank,  and  had  not  included  it  in  the 
accounts  rendered  by  him  in  1838;  and  none  of  the  parties 
to  the  marriage  settlement  were  aware  of  it  It  was  ad- 
mitted by  R.  Gibson  the  younger,  that  one-third  of  the  prin- 
cipal sum  of  15,0002.,  and  of  the  interest,  amounting  to  34O02L, 
were  due  from  him  to  the  parties  entitled  to  TArs^Howkins's 
share  of  the  testator's  residuary  estate,  and  he  executed  a 
mortgage  to  secure  the  payment  of  it  But  Howkins  con- 
tended, that,  as  administrator  of  his  late  wife,  he  was  en- 
titled to  the  interest  on  one-third  part  of  that  15,0002.  from 
1825  to  1839,  when  his  wife  died;  and  he  claimed  a  sum 
of  27332.  Gs.  8d  on  that  account  This  claim  was  not  ad- 
mitted by  Jackson;  and  in  June,  1846,  W,  Howkins  died. 
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having  by  his  will  appointed  the  Plaintiffs  his  executors. 
They  instituted  the  present  suit  praying  for  a  declaration 
that  the  sum  of  27332.  68.  Sd,  or  whatever  was  due  to  W, 
Howkins  for  interest  in  respect  of  one-third  part  of  the 
money,  was  not  intended  to  be  assigned,  and  was  not  in 
equity  assigned  to  the  Defendant  A.  Jackson  by  the  in- 
denture of  November,  1839,  and  that  the  Plaintiffs  were 
entitled  thereto,  notwithstanding  such  indenture;  and  also 
that  it  might  be  declared,  that  such  indenture  operated 
merely  as  a  security  for  what  might  be  due  from  W.  How- 
kins  to  the  Defendant,  and  that  the  Defendant  was  a  trus- 
tee of  the  surplus;  and  for  an  account  and  payment 

The  Defendant  insisted,  that  the  deed  of  the  11th  of 
November,  1839,  was  intended  to  be  and  was  in  fact  an 
absolute  sale  to  him  of  all  the  interest  of  W.  Howkins  in 
right  of  his  wife  under  the  will  of  i2.  Gibson  the  elder. 
The  Vice-Chancellor  Knight  Bruce  held,  that  those  arrears 
of  interest  did  not  pass  by  the  deed  of  November,  1839, 
and  that  the  Plaintiffs  were  entitled  to  it  in  equity. 


1850. 


Mr.  James  RusseU  and  Mr.  Cole  appeared  for  the  Plain- 
tiffs, and  insisted  that  the  deed  was  intended  to  carry  out 
the  intention  which  the  parties  had  formed  upon  the  de- 
gree of  information  which  they  then  possessed  respecting 
the  property  affected  by  it;  that  Howkins  never  proposed 
to  give  up  his  interest  in  this  particular  sum  of  15,0002.,  of 
which  he  knew  nothing,  and  the  Defendant  being  equally 
ignorant  of  it,  never  contracted  to  obtain  any  interest  in 
it  They  cited  The  Marquis  of  Exeter  v.  The  Marchioness 
of  Exeter  (a).  Butcher  v.  Butdier  (5),  Simons  v  Johnson  (c), 
Lindo  V.  Lindo  ((2),  8oUy  v.  Forbes  (e),  and  Ramsden  v. 
Hiflton(f). 


(a)  3My.  &0r.  321. 
(h)  1  New  Rep.  113. 
(c)  3  B.^  Ad.  175. 

Vol.  II. 


(d)  1  Bear.  496. 

(e)  2  BrocU  <b  B.  38. 
(/)  2  Ve8.  sen.  310. 

Y  L.C. 


SuUemetU. 
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ArffumaU, 


Mr.  BetheU,  Mr.  Bacon,  and  Mr.  ShadweU,  for  the  Appel- 
lant, contended,  that  the  case  raised  by  the  bill  was,  that 
the  deed  was  intended  to  operate  as  a  security  only,  and 
not  as  an  absolute  assignment  The  cases  which  were 
cited  were  chiefly  cases  of  releases,  and  established  the 
proposition,  that  where  the  operative  part  of  a  deed  went 
beyond  the  intention,  as  shewn  by  the  recitals,  the  Court 
would  cut  down  the  effect  of  the  deed,  so  as  to  make  it 
consistent  with  the  recitals.  But  the  recitals  in  this  deed 
shewed  an  intention  to  assign  all  Howkinaa  interest  in 
every  part  of  the  testator's  estate,  and  the  subsequent  dis- 
covery of  an  additional  item  in  that  estate  was  no  reason 
for  upsetting  the  deed. 

Mr.  Cole  replied. 


Judffmeru,  The  LoRD  CHANCELLOR  said,  that  he  thought  the  decree 
below  could  not  be  supported.  The  suit  was  not  instituted 
to  correct  the  deed,  but  the  object  of  it  was  to  obtain  a 
declaration,  not  merely  that  a  particular  sum  of  which 
the  parties  were  ignorant,  but  that  all  the  property  com- 
prised in  the  deed  was  assigned  by  way  of  security  only 
for  the  monies  which  the  Defendant  could  claim  from  the 
Plaintiffs.  The  bill  did  not  allege  that  the  deed  was  exe- 
cuted under  any  circumstances  of  fraud  or  misstatement, 
or  that  the  language  of  the  deed  was  more  extensive  or 
different  from  what  it  was  intended  to  be.  The  observa- 
tions of  Lord  Eldon  in  Beaumont  v.  Bramley  (a)  were  ap- 
plicable, that,  where  a  mistake  appeared  on  the  face  of 
the  deed,  as,  for  instance,  the  operative  part  being  in- 
consistent with  the  recitals,  there  the  Court  acted  with- 
out difficulty;  but,  in  other  cases,  such  an  attempt  was 
seldom  successful.  But  that  was  not  the  object  of  this 
suit     The  recitals  stated  the  intentions  of  the  parties,  and 


(a)  T.  &  R.  62. 
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the  operative  part  was  quite  consistent  with  them,  and  no 
relief  was  asked  for  upon  the  ground  that  the  deed  ought 
to  be  corrected. 

His  Lordship  then  stated  the  circumstances  of  the  case, 
and  said  that  the  real  question  in  the  cause  was,  whether 
the  property  which  had  been  left  in  India,  and  which  was 
in  the  hands  of  the  personal  representative,  did  or  did  not 
pass  by  the  deed,  the  parties  not  being  aware  of  the  exist- 
ence of  that  particular  sum  of  money.  It  appeared,  upon 
looking  at  the  deed,  that  it  recited  the  particulars  of  va- 
rious sums  which  formed  part  of  the  testator's  estate,  and 
then  Howkins,  in  consideration  of  all  the  circumstances 
and  of  the  payments  made  by  Jackson,  gave  up  to  Jackson 
all  his  claim  as  personal  representative  of  his  late  wife, 
and  executed  a  general  release  in  the  most  comprehensive 
terms.  It  was  known  that  some  property  was  outstanding 
and  was  likely  to  come  from  India,  but  the  parties  had  not 
any  knowledge  of  this  particular  fund.  Under  these  cir- 
cumstances Hawkins  executed  an  assignment  of  all  his  in- 
terest in  any  funds  derived  from  the  testator  R.  Oibson. 
That  shewed  an  intention  to  make  an  assignment  of  all 
the  property  without  knowing  the  particulars  of  which  it 
consisted.  This  property  clearly  passed  by  the  deed,  and 
no  case  was  raised  why  the  Court  should  interfere  to  take 
it  out  of  the  operation  of  the  instrument.  It  was  true 
that  the  parties  had  no  intention  of  passing  this  particu- 
lar property,  because  they  did  not  know  of  its  existence: 
but  there  was  a  general  intention  to  pass  all  the  property, 
of  which  this  particular  fund  formed  a  part 


Judgment, 


His  Lordship  therefore  considered  that  the  only  decree 
which  the  Court  could  make,  must  be  to  reverse  the  de- 
cision of  the  Vice-Chancellor,  and  dismiss  the  bill,  with 
costs. 
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Master  of  the  Rolls,  which  is  reported  in  11  Beav.  322. 


S;  ni'  KNIGHT  v,  MARJORIBANKS. 

26<A. '       Jl  his  was  an  appeal  by  the  Plaintiff  from  a  decision  of  the 

P.A.L.  vfM 
engaged  in  a 
speculation  in 
Kew  South 
Wale$,  in  part- 
nenhip  with 
jlf.  and  three 
other  persons, 
M.  being  in- 
terested as  ex- 
ecator  of  a  de- 
ceased partner. 
M.  and  one  F. 
were  the  Lon- 
don agents  of 
the  concern. 
Inl880,  P.il. 
L.  became 
bankrupt,  being 
at  the  time 
indebted  to 
the  partnership 
concern  fur 
advances  made 
in  respect  of 
his  share. 
He  disputed 

the  commiuion,  and  the  concern  being  brought  into  a  state  of  great  embarrassment  and  diffi- 
culty by  his  circumstances  and  conduct,  a  deed  was  executed  in  August,  1829,  whereby  P. 
A.  2/.  assigned  his  share  to  M.  and  F.  in  trust  to  secure  the  amount  due  from  him  to  the  concern, 
and  subject  thereto  in  trust  for  P,A,  L.;  and  P.  A.  L.  covenanted  not  to  interfere  in  the  con- 
trol or  management  of  the  concern.  In  December,  1881,  P.  A,  L.  (his  commission  still  exist- 
ing) agreed,  with  the  assistance  of  solicitors  acting  on  his  behalf,  to  release  his  interest  to  his  part 
ners,  in  consideration  of  2502.,  but  the  completion  of  this  contract  was  deferred  by  reason  of  tte 
iuperdedeas  not  having  been  obtained.  P,  A.  L.  afterwards  received  50^  on  account  of  the  250L, 
and  otherwise  recogniMd  the  agreement.  The  agreement  was,  on  the  2nd  of  May,  1836,  and  at 
his  request,  completed,  without  the  intervention  of  any  professional  person  on  his  behalf,  and  no 
further  accounts  and  explanation  appeared  to  have  been  furnished  him.  In  3Cay,  1889,  having 
obtained  an  assignment  of  his  interest  from  his  assignees,  he  filed  a  bill  to  set  aside  the  deeds  <? 
August,  1829,  and  May,  1836,  on  the  grounds  of  fraud,  misrepresentation,  concealment,  and  the 
gross  inadequacy  of  the  consideration;  but  the  Court  dismissed  the  bill  with  costs, — ^holding  that 
the  transactions  were  in  themselves  unobjectionable,  and  were  dealings  with  the  property  which 
were  not  connected  with  any  trusts  between  the  parties,  and  were  not  to  be  n^rded  as  a  purchase 
of  trust-property  by  trustees  for  their  own  advantage,  and  consequently  open  to  be  impeadied  in  a 
court  of  equity. 


Mr.  Jilderton,  Mr.  J.  F.  Prior,  and  Sir  F.  C.  Knowles, 
appeared  for  the  Plaintiff. 

Mr.  Turner,  Mr.  R  Palmer,  and  Mr.  Cotton,  supported 
the  decree. 

In  addition  to  the  authorities  cited  in  the  Court  below, 
the  following  were  referred  to:  The  Earl  of  Chesterfield  t. 
Janssen  (a),  Stratford  v.  Bostuorth  (b),  Crowe  v.  Ballard  (c), 
Ex  parte  Lacey  (d).  Ex  parte  Bennett  (e),  Huddleston  v. 
Briscoe  (/),  Crawshay  v.  Collins  (g),  Montesquieu  v.  San- 
dys (h),  Evans  v.  LleweUin  (%),  Burton  y.  Wookey  (k).  Cane 
V.  Lord  AUen  (t),  Hickes  v.  Cooke  (m),    Cook  v.  CoUing- 


(a)  2  Yes.  sen.  125. 
{b)  2  V.  &  B.  341. 

(c)  1  Vea.  jun.  216. 

(d)  6  Ves.  626. 
le)  10  Ves.  381. 
(/)  11  Yes.  683. 


(y)  16  Yes.  218. 
(A)  18  Yes.  302. 
(0  1  Cox,  333. 
(k)  6  Madd.  367. 
(0  2  Dow,  289. 
{m)  4  Id.  16. 
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ridge  (a),  Fox  v.  Mackreth  (6),    Wilde  v.  Oibaon  (c),  and 
In  re  Bloye's  Trust  (d). 


1849. 


The  Lord  Chancellor: — 

I  have  no  recollection  of  ever  seeing  a  case  so  oppressed 
and  incumbered  with  irrelevant  matter  as  will  be  found 
in  this  case.  There  is  a  mass  of  paper  which  it  is  ex- 
tremely difficult  to  look  through,  to  the  extent  of  rejecting 
what  is  immaterial,  without  very  great  labour:  but  that 
being  done,  the  chaff  being  rejected,  there  remains  com- 
paratively little  in  the  case,  and  that  producing  no  diffi- 
culty whatever  in  coming  to  a  result 


T^ov.  26M. 
Judgmemt 


The  simple  facts  of  the  case  are,  that  several  persons, 
being  embarked  together  in  an  adventure  of  cultivating 
a  laige  tract  of  land  in  Fan  Diemena  Land,  enter  into  an 
arrangement  among  themselves,  by  which  they  are  to  ad- 
vance certain  stipulated  sums,  and  all  such  other  sums 
as  may  be  necessary  for  carrying  on  the  adventure.  The 
object  was  to  bring  a  piece  of  uncultivated  land  into  culti- 
vation, and  by  feeding  sheep,  cattle,  and  horses,  lo  endeav- 
our to  turn  this  property  to  the  benefit  and  advantage 
of  the  parties;  and,  as  may  be  supposed,  the  money  pro- 
posed originally  to  be  advanced,  fell  very  far  short  of  what 
was  required,  and  of  course  the  parties  engaged  in  this 
speculation,  not  only  for  their  own  benefit,  in  order  to 
preserve  the  property,  but  as  a  duty  between  one  another, 
were  bound  to  find  the  money  that  was  necessary  for  the 
purpose  of  carrying  on  the  adventure.  And  it  appears, 
that  in  the  year  1829  the  money  which  ought  to  have 
been  advanced  by  Colonel  LaijUour,  but  which  he  had 


(a)  Jac.  607. 

(*)  2  Bro.  C.  C.  400. 


((?)  1  H.  L.  Ca.  606. 
(d)  Ante,  p.  140. 
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1849.  iiot  advanced,  and  which  therefore  constituted  a  debt 
as  between  him  and  the  others,  and  which  they  must 
have  furnished,  as  the  means  of  carrying  on  the  adven- 
ture, for  want  of  the  proper  instalments,  amounted  to 
Judgment.  24131,  and  it  was  quite  obvious  that  this  could  not  go 
on.  If  four  or  five  gentlemen  join  together  in  an  ad- 
venture, for  the  express  purpose  of  entering  into  a  specu- 
lation, and  one  of  them  keeps  back,  and  does  not  pay 
the  instalments  due,  it  is  in  fact  compelling  the  others  to 
advance  the  money  on  his  behalf  The  adventure  must 
go  on,  or  the  whole  thing  must  be  ruined  if  the  money 
is  not  found ;  and  if  one  man  does  not  find  the  money 
for  the  purpose,  it  must  be  found  by  the  others,  he  being 
bound  under  the  covenant  to  make  the  necessary  ad- 
vances. Now,  that  this  arrangement  is  matter  of  com- 
plaint, which  is  carried  into  efiect  by  a  deed  of  the  4th  of 
August,  1829,  must  be  wondered  at,  because  an  act  of 
greater  liberality  and  kindness  on  the  part  of  those  who 
joined  in  it  towards  Colonel  Lautour,  who  ought  to  have 
made  the  advances,  can  hardly  be  conceived.  Instead  of 
making  payment  of  the  2413/.,  which  was  what  he  owed 
at  that  time,  he  represents  to  them  that  he  would  pay 
1400Z.  in  a  very  short  time,  and  they  are  content  to  take 
security  for  lOOOZ.  The  1400/.  was  not  paid,  but  it  ap- 
pears that  1000/.  was  paid ;  the  security  therefore  stood 
for  the  sum  of  1000/.  on  the  face  of  it,  that  appearing  to 
be  the  amount  of  debt  at  that  time  due  ;  and  the  other 
1413/.  was  left  on  the  assurance  that  he  would  make 
that  payment  at  a  certain  time,  and  the  very  next  month 
of  September  was  the  time  fixed  for  that  payment  Now, 
it  can  hardly  be  supposed  that  1000/.,  part  of  the  1400/., 
having  been  paid,  and  the  400/.  having  been  left  unpaid, 
this  bill  is  filed  in  which  the  Plaintifi*  represents  that 
the  1000/.  paid  in  September,  was  the  1000/.  that  was 
secured  by  the  deed  of  the  4th  of  August,  1829,  a 
fact  that  could  not  be  matter  of  mistake  or  forgetfulness. 
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The  Plaintiff  files  the  bill  making  that  statement,  of  neces- 
sity knowing  it  to  be  false  :  it  is  highly  discreditable  to 
those  who  are  parties  to  it.  It  is  the  greatest  folly  in  the 
world  to  suppose  that  he  did  not  recollect  it.  It  is 
admitted,  and  it  is  not  now  in  question  at  all,  that  the  j^dgmau, 
lOOOi  paid  in  September  was  not  the  1000/.  which  was 
secured,  but  the  lOOOZ.  which  was  left  out  of  the  security 
upon  the  faith  of  his  promise  of  payment  in  the  following 
month  of  September. 


But  how  is  this  deed  of  the  4th  of  August,  1829,  im- 
peached? For  that  is  the  first  part  of  the  prayer  of  the 
bilL  It  is  impeached  on  the  bill,  but  without  foundation. 
It  is  a  security  for  10002.,  and  10002.  has  been  paid,  and 
according  to  the  bill  there  is  nothing  due  on  the  security; 
but  the  security  is  made  the  foundation  of  future  transac- 
tions, and  if  that  transaction  could  be  so  impeached,  no 
doubt  it  might  go  a  great  way  towards  impeaching  the 
second  transaction,  because  it  is  the  very  foundation  of  it. 
But  the  ground  wholly  and  entirely  fails.  The  effect  of 
that  security  is  very  simple,  and  perfectly  free  from  any 
objection;  and  it  is  singular,  as  was  observed  by  the  Mas- 
ter of  the  Rolls,  and  at  the  bar,  that  the  only  circumstances 
connected  with  that  deed,  which  now  at  the  bar  are  matter 
of  complaint,  are  entirely  omitted  from  the  bill :  that  is, 
taking  it  merely  as  a  security  for  lOOOl,  which  the  part- 
ners were  willing  should  remain  on  thesecurity  of  Colonel 
Lautour's  interest  and  share  in  this  adventure.  It  was 
simply  an  assignment  of  his  interest  and  share  in  this  ad- 
venture to  two  persons,  Marjoribanks  and  Ferrers,  who 
were  the  partners,  upon  trust  to  sell,  and  to  pay  what  was 
due,  and  to  pay  the  surplus  to  the  proprietor.  Colonel  Lau- 
tour.  That  trust  was  never  put  in  operation  at  all.  It  was 
in  the  power,  no  doubt,  of  Marjoribanks  &  Co.,  to  sell  and 
pay  the  mortgage  debt,  but  it  never  was  acted  upon.  That 
deed  also  (and  this  is  the  part  now  relied  on,  but  entirely 
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1849.  omitted  from  the  statements  in  the  bill)  contains  a  stipu- 
lation providing  for  the  non-interference  of  Colonel  Lau- 
tour  during  the  pendency  of  the  security,  in  the  manage- 
ment of  the  property.  Colonel  Lautour  says,  that  if  he 
Judgmeiu.  ^^  i^^t  at  that  time  the  means  of  advancing  what  ought 
to  have  been  advanced  by  him  for  the  purposes  of  the 
estate,  there  would  have  been  his  share  of  interest  as  the 
future  means  of  paying  not  only  what  was  then  due,  but 
what  might  thereafter  become  due.  The  object  of  the 
deed  was  to  secure  the  10002.  due,  and  such  payments  as 
he  would,  according  to  the  covenants,  be  liable  to  pay  in 
future,  contemplating,  and  very  naturally  contemplating 
from  the  situation  he  was  in,  that  he  most  likely  would 
not  be  able  to  pay,  and  certainly  could  not  then  pay  the 
future  instalments  that  might  become  due;  and  therefore, 
to  secure  themselves  out  of  his  share  in  the  adventure, 
such  sum  as  not  only  would  be  due,  that  is  to  say,  lOOOI., 
but  such  sums  as  might  thereafter  become  due  from  him 
to  them  on  account  of  the  advances  required  for  the  estate: 
If  they  were  to  look  to  his  share,  they  certainly  had  not 
only  an  interest,  but  they  had  a  duty  to  themselves  and  to 
the  concern,  to  see  that  that  share  was  not  exposed  to  the 
waste  and  improper  treatment  which  it  might  be  expected 
to  receive  from  the  hands  of  Colonel  LatUour,  considering 
the  situation  in  which  he  was  placed.  They  were  not 
likely,  therefore,  to  leave  the  management  of  so  extensive 
a  concern  as  this  in  the  hands  of  a  man  capable  of  acting 
so  prejudicially  with  regard  to  its  future  progress;  and 
therefore,  they  provide  means  by  which  he  shall  be  pre- 
vented from,  in  fact,  interfering  in  the  management  of  the 
estate,  and  destroying  the  security  which,  out  of  kindness 
to  him,  they  agreed  to  take.  Now,  he  was  in  that  situa- 
tion. It  was  a  contract  of  partnership:  a  contract  for 
their  mutual  benefit  The  conditions  were  to  be  perform- 
ed by  those  who  claimed  the  benefit  of  it  His  past  con- 
duct shewed  that  Colonel  LatUour  had  no  such  intention 
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of  performing  them,  and  that  his  means  had  entirely 
failed;  and,  hj  the  terms  of  the  deed,  he  had  also  failed 
in  performing  that  part  of  the  agreement  Instead  of 
availing  themselves  of  that  circumstance  in  order  to  get 
rid  of  him  altogether,  they,  out  of  kindness,  I  suppose,  to 
him, — and  we  can  conceive  no  other  purpose,  for  they  could 
not  look  to  him  for  contributing  to  the  future  expenses 
which  were  to  be  paid, — in  order  to  enable  him,  at  some 
future  time,  to  resume  his  position  in  the  concern,  agreed 
to  take  this  security  instead  of  demanding  payment,  to 
take  the  security  for  what  was  due,  and  also  a  security 
for  the  sums  which  he  ought  to  advance  for  the  future  ma- 
nagement of  the  concern.  I  am  clearly  of  opinion,  there- 
fore, not  only  that  those  covenants  were  perfectly  cor- 
rect and  consistent  with  the  relative  situation  of  the 
parties,  but  that  it  is  quite  immaterial  for  the  present 
purpose,  (that  not  being  stated  in  the  bill,)  and  it  is  im- 
possible for  the  Plaintiff  to  rely  upon  it,  or  to  say  that 
this  was  not  a  very  proper  and  judicious  provision,  and  a 
provision  which  they  would  have  a  right  to  have  recourse 
to.  The  thing  went  on.  He,  however,  by  this  deed,  is  by 
no  means  prohibited  or  interfered  with  as  to  any  know- 
ledge he  might  have  required:  he  had  a  full  right  to  in- 
vestigate all  the  accounts,  and  see  the  letters,  and  there 
is  nothing  at  all  to  interfere  with  his  right  as  partner,  ex- 
cept in  those  particular  instances  in  which  it  was  thought 
desirable  that  he  should  not  be  permitted  to  interfere  with 
the  proceeding  of  the  concern. 


Mabjou« 

BAJIKS. 

JvdgmetU. 


Matters,  however,  went  on;  and,  in  the  year  1831,  it 
appears  that  the  debt  had  increased  from  what  it  was  in 
August,  1829.  The  debt,  in  November,  1831,  amounted 
to  35002.;  and  then  a  contract  was  made,  which  was  not 
sought  to  be  impeached,  for  a  release  of  his  equity  of  re- 
demption for  a  certain  sum.  The  whole  stress  of  the  case 
rests  on  that  transaction.    Every  species  of  imputation  is 
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thrown  into  the  bill  which  could  possibly  invalidate  the 
contract:  that  not  only  was  he  without  any  knowledge  of 
the  value,  which  knowledge  of  the  value  was  possessed 
by  the  other  partners,  but  that  it  was  fraudulently  con- 
cealed from  him;  whereas  it  turns  out  on  the  evidence, 
that  this  was  the  history  of  that  transaction: — that  Mr. 
Ocde  being  applied  to  by  Colonel  Lautour  to  advance 
some  money,  employed  Messrs.  Nind  &  Cotter^  as  his  soli- 
citors, and  they  found  he  had  no  such  interest  in  this 
concern  as  they  thought  would  give  a  reasonable  security 
to  any  person  advancing  money  upon  it ;  and  then,  having 
so  come  into  communication  with  Messrs.  Ifind  cfe  Cot- 
terill,  as  solicitors  for  Mr.  OdUy  they  acted  for  him.  Now, 
about  that  there  can  be  no  doubt.  Mr.  CotteriU  not  only 
writes  letters,  but  Mr.  GoUeriU'a  own  evidence  shews  it. 
It  was  thought  desirable  by  Colonel  Lautour,  or  by  Messrs. 
yind  &  CotteriU,  or  by  Mr.  CotteriU,  whom  he  consulted, 
and  whom,  for  that  purpose,  he  made  his  solicitor,  that  it 
was  very  desirable  to  get  rid  of  this  concern  and  do  all  he 
could  beyond  the  debt  due  in  releasing  all  his  interest  in 
the  concern.  The  original  proposition  of  dealing  in  that 
manner  with  the  other  partners  came  from  Colonel  Lau- 
tour himself,  through  his  attorney;  and  it  is,  of  itself, 
rather  a  strong  fact  when  fraud  and  improper  dealing  are 
imputed  to  parties  in  obtaining  from  him  a  release  of  the 
equity  of  redemption,  that  the  offer  came  not  from  them, 
but  from  him.  The  debt,  after  some  negotiation,  was 
found  to  amount  to  3500i.  What  was  his  interest  beyond 
the  debt  actually  due?  If  the  debt  actually  due  amounted 
to  the  whole  value  of  his  interest,  then,  of  course,  as  a 
matter  of  pecuniary  calculation,  his  interest  was  nothing; 
and  he  was  well  off  in  being  permitted  to  retire  from  the 
concern,  they  releasing  him  from  any  personal  obligation 
that  he  was  under.  He,  however,  asked  a  sum  of  money: 
it  was  refused ;  but,  after  some  negotiation,  it  was  agreed 
that  250t  should  be  given  to  him  beyond  the  debt  then 
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due  on  the  security:  and,  on  the  5th  of  December,  1831, 
Mr.  CaUeriUy  acting  for  him  and  as  his  attorney,  wrote  to 
Messrs.  FreAfidd,  accepting  the  250^.  which  had  been  of- 
fered by  them  on  behalf  of  their  clients.  But  then  they 
say,  that  the  matter  cannot  be  completed  till  Colonel 
Lautaur  gets  his  supersedeas:  he  had  become  bankrupt, 
and  he  had  not  got  his  supersedeas.  Difficulties  arose  in 
doing  that:  he  could  not  do  so  at  that  moment;  and  there- 
fore they  themselves,  Nind  Jc  CoUerill,  acting  for  Colonel 
Lautour^  concur  in  the  amount  to  be  paid;  but  they  them- 
selyes  say,  that  it  cannot  be  completed  till  he  gets  his  su- 
persedeas^ which,  it  seemed  to  be  expected,  would  not  long 
be  delayed.  Accordingly,  a  deed  was  prepared  on  the  6th 
of  December,  1831,  the  day  after  the  acceptance  of  the 
terms  offered,  and  was  sent  to  Messrs.  Nind  &  CoUeriU,  for 
the  purpose  of  being  approved  on  behalf  of  Colonel  Xau^ 
tour.  That  deed  being  so  prepared  and  so  sent,  was  not 
actually  executed:  there  were  some  alterations  required; 
and  the  deed  was  not  executed  till  May,  1836.  Then  it 
was  executed  under  circumstances  which  I  shall  presently 
have  occasion  to  refer  to. 


1849. 


Now,  this  transaction  of  1831  is  not  impeached  at  all; 
it  is  not  impeached  as  a  contract — ^the  deed  carrying  it  into 
effect  is  impeached,  but,  as  a  contract,  it  is  not  impeached. 
But,  however,  the  arguments  which  might  have  been  used 
against  the  contract  are  brought  into  action  as  against  the 
deed;  and  it  may  be  said,  therefore,  that  the  transaction 
is  impeached,  although  the  agreement,  the  foundation  of 
the  transaction,  is  not  impeached. 


Now,  the  first  argument  is  that  on  which  the  whole 
hinges,  because,  if  that  argument  does  not  prevail,  none 
of  the  other  circumstances  can  at  all  be  applicable  to  the 
transaction — namely,  that  this  is  a  transaction  between 
trustee  and  cestui  que  truest     It  is  not  contended  that  a  trus- 
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1849.  tee  cannot  bind  a  cestui  que  trust;  but  it  is  said,  there  are 
certain  duties  and  obligations  imposed  by  the  rule  in  equity 
on  a  trustee  so  dealing,  which,  it  is  said,  have  not  been  ob- 
served by  those  who  agreed  to  purchase  Colonel  Lautours 
Judgmeiu.  interest;  and  therefore,  it  is  said  that  that  relative  situa- 
tion of  trustee  and  cestui  que  trust  being  in  existence,  cir- 
cumstances are  brought  to  bear  on  the  contract  then  en- 
tered into,  which  of  course  would  have  no  bearing  on  it  at 
all,  unless  that  relative  situation  be  first  established.  Now, 
let  us  see  what  the  relative  situation  was.  Mr.  Marjori- 
bankSf  it  is  true,  had  a  share  in  the  concern,  whether  in 
his  own  right  or  not  does  not  appear.  He  was  interested 
in  the  concern.  That,  however,  was  a  totally  distinct  cha- 
racter, because  there  are  different  characters  in  the  busi- 
nesa  He  was  not  only  originally  the  broker  and  manager 
of  this  estate,  but  he  and  his  partner,  Mr.  Ferrers,  are  the 
parties  to  whom  the  property  was  conveyed;  but  for  what 
purpose?  On  trust  to  sell.  Why,  it  is  true,  that,  if  the  sale 
of  the  estate  had  taken  place,  the  parties  who  were  in  the 
actual  execution  of  the  trust  would  be  affected  by  all  the 
equities  which  protect  cestuis  que  trust  against  the  acts  of 
the  trustees.  What  are  those  equities?  You  are  bound  to 
procure  the  best  price  that  you  can  for  the  property.  You 
shall  not  surreptitiously,  and  without  the  knowledge  of 
the  cestui  que  trust,  bid  at  an  auction  in  your  own  name 
or  by  anybody  else,  because  your  duty  is  inconsistent  with 
your  interest  Your  duty  is  to  obtain  the  best  price  that 
you  can,  and  the  law  will  not  permit  you  to  put  yourself 
in  the  situation  of  having  an  interest  inconsistent  with 
your  duty.  You  cannot  be  recognised  as  a  purchaser  at  the 
lowest  price,  which  you,  as  a  purchaser,  wish  to  give.  You 
cannot  put  yourself  in  that  situation,  it  being  your  duty, 
as  a  trustee,  to  obtain  the  highest  price.  That  is  the  rule 
in  the  case  of  a  trustee;  it  is  always  to  protect  the  due 
execution  of  the  duty  which  the  trustee  t«kes  upon  him- 
self to  perform ;  but  if  something  else  takes  place  uncon- 
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nected  with  the  trust,  then  the  circumstance  of  his  under- 
taking a  trust  not  acted  upon  can  create  no  impediment 
in  such  other  dealings,  provided  such  other  dealings  have 
nothing  in  themselves  objectionable. 

This  I  slightly  threw  out  in  the  course  of  the  argument, 
and  I  did  not  receive  any  satisfactory  answer.  I  had  a  strong 
impression  and  a  recollection  of  a  distinction  being  taken. 
I  find  it  is  not  only  taken,  but  taken  so  long  ago  as  Lord 
Hardwicke's  time,  and  has  been  acted  upon  from  that  time 
to  the  present     Sir  Edward  Sugden,  in  the  third  volume 
of  Vendors  and  Purchasers,  p.  227,  in  speaking  of  the  rule, 
that  a  trustee  cannot  purchase  from  a  cestui  que  trusty  says, 
"  The  rule  has  never  been  applied  to  a  purchase  by  mort- 
gagee from  the  mortgagor,  and  it  is  to  be  hoped  that  it 
never  will''    Then  he  refers  to  a  case  of  Wdb  v.  Rorke(a)y 
which  is  the  strongest  case  against  such  a  transaction; 
and  he  excepts  this  very  case  from  the  rule  which  he  is 
laying  down  very  broadly :  that  is  the  case  of  holding  that 
the  mortgagee  could  not  take  a  release  from  his  mortgagor, 
because  they  were  not  on  an  equal  footing — one  was  im- 
der  the  pressure  of  debt,  and  the  other  had  all  the  in- 
fluence which  a  creditor  had  over  his  debtor.    Sir  Edward 
Sugden,  in  laying  down  the  doctrine,  not  approving  of 
that,  with  all  the  inclination  which  he  shews  to  carry  the 
rule  as  far  as  possible,  makes  the  exception  of  a  mortgagor 
and  mortgagee.     He  says,  there  must  be  misconduct  to 
impeach  that  transaction ;  and  then  he  goes  on,  in  page  228, 
to  say,  that  a  sale  by  a  mortgagor  to  his  mortgagee  stands 
on  the  same  principle  as  to  proof,  and  the  question  of  va- 
lue is  immaterial     Now,  I  do  not  think  it  at  all  necessary 
to  express  any  opinion  on  that  matter,  which  is  not  at  this 
moment  before  me.    It  shews  that  Lord  Redesdaie,  when 
he  was  enforcing  the  rule,  and  carrying  it  further  than  it 
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was  ever  carried  before,  in  setting  aside  a  transaction  be- 
tween cestui  que  trust  and  trustee,  thought  it  necessarj  to 
except  the  case  of  mortgagor  and  mortgagee.  Certainly, 
there  may  be  no  power  to  sell;  but  a  power  to  sell  not 
acted  on  can  make  no  difference. 

One  party  having  the  estate  and  the  other  having  a 
charge  upon  it,  they  may  deal  with  it,  because  there  is  no 
other  interest  in  the  estate  but  that  of  the  party  whose 
property  it  was,  and  the  interest  of  the  party  who  has  a 
claim  by  way  of  lien  on  the  property.  How  very  strong 
that  is!  But  what  is  to  become  of  it,  as  between  mort- 
gagor and  mortgagee,  if  a  man  who  has  mortgaged  his 
estate  is  not  to  be  permitted  to  get  rid  of  the  debt  by 
releasing  the  equity  of  redemption.  If  you  consider  a 
mortgagee  a  trustee  for  that  purpose,  there  is  no  other 
person  he  can  deal  with;  and  the  rule,  therefore,  appli- 
cable between  trustee  and  cestui  que  trust,  as  applied 
to  a  case  of  mortgagor  and  mortgagee,  would  make  it  im- 
possible for  a  mortgagor  ever  to  get  rid  of  his  debt  by  re- 
leasing the  equity  of  redemption.  The  consequence  is  so 
monstrous,  that  it  shews  how  untenable  the  proposition  is, 
to  endeavour  to  extend  that  construction  to  a  transaction 
between  mortgagor  and  mortgagee.  It  was  so  felt  by  Lord 
Redesdale,  and  it  is  distinctly  expressed  by  Sir  Edward 
Sugdeuy  that  he  trusts  the  time  never  will  come  when  the 
doctrine  shall  be  extended  to  mortgagor  and  mortgagee. 
It  cannot  be  necessary  to  say  anything  further  on  that 
subject  Then,  here  is  a  transaction  not  at  all  connected 
with  the  trusteeship.  It  is  true,  the  legal  estate  is  in 
Marjortbanks,  which  is  nothing  at  all  to  the  purpose. 
They  are  dealing,  not  with  the  subject  of  the  contract  of 
1831;  they  are  dealing  with  that  which  is  not  the  subject 
of  the  trust  to  sell;  they  are  dealing,  not  for  selling  to 
third  persons, — ^not  therefore  requiring  any  assistance  from 
the  party  who  is  authorised  to  sell, — not  looking  to  Mar- 
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joribanks  &  Go.  as  persons  whose  duty  it  was  to  obtain  the 
best  price,  but  it  was  directly  between  the  owner  of  the 
estate  and  the  party  having  a  lien  upon  the  estate,  to  set- 
tle among  themselves  what  the  amount  of  the  debt  was» 
and  agree  upon  it  Now  that  is,  like  every  other  transac- 
tion, open  to  be  impeached  if  you  can  shew  fraud,  but  it 
is  not  a  case  of  what  we  may  call  a  species  of  fraud  as 
between  trustee  and  cestui  que  trusty  but  of  that  species 
of  fraud  which  my  Lord  Redeedale  alludes  to,  which  may 
set  aside  a  transaction  between  vendors  and  purchasers. 
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Then  you  must  shew  that  there  was  either  misrepre- 
sentation or  suppression  of  that  which  the  party  was  bound 
to  communicate.  In  short,  you  must  shew  such  a  case  as 
would  have  impeached  the  transaction,  if  it  had  taken 
place  in  the  ordinary  manner  between  parties  who  were 
strangers  to  each  other.  Now,  we  will  just  look  at  the 
question  of  value.  Here  is  property  of  such  a  nature  that, 
as  to  any  question  of  its  value,  or  as  to  the  particular  pe- 
riod at  which  it  would  become  valuable,  nothing  could  be 
more  speculative  to  those  who  have  entered  into  such  a 
concern.  At  one  time,  not  only  it  was  not  of  any  value, 
but  it  was  a  damnosa  hereditaa^  that  which  the  parties 
would  be  extremely  glad  to  get  rid  of  if  they  possibly 
could,  probably  without  receiving  what  they  had  previ- 
ously advanced.  It  seems  to  have  been  so  in  1831,  when 
this  contract  with  Colonel  Lautour  was  made.  Do  Colonel 
Lautours  assignees  consider  it  valuable  property?  Do 
they  take  it  for  the  benefit  of  creditors?  Not  at  all:  they 
are  glad  enough  to  get  rid  of  it;  they  hand  it  over  to  Co- 
lonel Lavtour  himself,  and  Colonel  Lautour  enters  into 
the  contract,  because  he  considered  it  as  a  property  not 
producing,  or  likely  to  produce,  any  profit  for  his  own  be- 
nefit. Another  thing  is,  that  Colonel  Qibbs,  who  had  also 
a  share  in  the  adventure,  and  who  owed  less  money  than 
Colonel  Lautour  owed,  was  very  glad  to  get  rid  of  his  share 
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1849.  merely  by  cancelling  the  debt  due  to  him,  which,  I  think, 
was  near  35002. :  in  a  concern  which  owed  him  35002.,  he 
was  very  glad  to  get  rid  of  his  share  by  merely  cancelling 
his  debt.  Now,  I  consider  those  two  facts, — ^for  those  are 
JudamenL  ^*^^  ®^^  ^^*  matters  of  opinion, — are  of  great  importance. 
After  one  of  the  parties.  Colonel  OibbSy  had  the  fullest  in- 
formation, he  satisfied  himself  at  that  time  that  the  pro- 
perty was  not  worth  anything;  and,  therefore,  he  was  veiy 
glad  to  get  rid  of  it  on  the  mere  cancellation  of  the  money 
he  had  advanced.  The  assignees  thought  it  was  worth 
nothing,  and  they  did  not  think  proper  to  claim  it,  but 
handed  it  over  to  Colonel  Lautour.  Then  why  am  I  to 
suppose  that  a  much  larger  sum  than  Colonel  LatUour 
owed  to  the  concern,  left  anything  of  value  to  be  received 
by  him  over  and  above  the  debt  which  was  due  from  him 
to  his  partners?  The  presumption  from  those  facts  is,  and 
those  facts  are  worth  a  great  deal  more  than  any  specu- 
lative valuation  that  may  be  put  on  it  by  parties  under 
difibrent  circumstances,  that  the  property  was  then  of  no 
value.  Circumstances  have  arisen,  which  perhaps  they 
could  not  have  anticipated;  but  the  mere  calculation  of 
the  property  as  to  the  ultimate  value  of  it,  was  purely 
speculative.  However,  it  appears  to  me  that  this  matter 
must  be  looked  at  as  it  existed  in  the  year  1831.  At  that 
time,  although  Colonel  LatUour  had  not  dominion  over 
the  property,  yet  he  thought  proper  to  deal  with  it  pro- 
spectively, expecting  to  be  put  into  possession  by  means 
of  a  supersedeas.  He  was  ultimately  put  into  possession 
by  those  means,  but  expecting  to  be  put  into  possession 
of  this  property,  he  dealt  with  it  in  1831;  and  that  con- 
tract never  having  been  cancelled,  but  being  recognised 
by  all  parties,  particularly  by  the  Plaintiff,  as  a  binding 
contract  up  to  the  year  1836,  when  it  was  carried  into 
effect,  the  fairness  or  unfairness  of  the  transaction  should 
be  judged  of  by  what  existed  at  that  time  in  the  year  1831. 
It  became,  therefore,  comparatively  immaterial  to  consider 
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what  ix>ok  place  between  that  time  and  the  month  of  May, 
1836,  when  it  was  ultimately  completed. 

The  only  evidence  of  the  fraud,  as  it  is  called,  is — ^the 
only  attempt  made  to  prove  it  is — that  the  parties  here, 
the  other  partners,  had  information  from  time  to  time, 
which  they  received,  or  which  they  had  before,  which 
Colonel  LatUour  did  not  possess,  and  that  they  did  not 
communicate  that  information  to  him.  If  the  rule  laid 
down  by  Lord  RedesdcUe  and  Sir  Edward  Sugden  is  cor- 
rect, that  would  not  at  all  impeach  the  transaction;  be- 
cause, if  they  are  to  be  looked  on  as  strangers,  they  are  not 
bound  to  tell  the  party  every  circumstance  that  entered 
into  their  calculation  in  estimating  the  probable  ultimate 
value.  The  case  resolves  itself  into  this : — ^he  had  access  to 
every  document,  or  he  might  have  had  it  if  he  thought  fit; 
he  was  not  prohibited  from  having  such  access;  he  had 
the  knowledge,  and  I  have  not  the  least  doubt,  as  the 
Master  of  the  RoUs  says,  that  he  had  more  knowledge  of 
the  actual  condition  of  the  property  in  Van  Diemena  Land 
than  his  partners  had.  He  was  in  active  communication 
with  all  those  who  were  there,  and  he  had  proposed  him- 
self to  go  there  to  superintend  and  see  what  he  could  make 
of  the  property.  He  had  many  correspondents  there,  and 
there  is  no  reason  to  suppose  that  everything  relating  to 
the  property  was  not  at  least  as  well  known  to  him  as  it 
could  have  been  to  his  partners.  What,  then,  was  his  own 
conduct?  He  entered  into  this  contract  in  1831:  he  con- 
tinued te  act  on  it  till  1 836,  when  he  completed  the  trans- 
action by  the  execution  of  that  deed;  and  there  appears 
to  be  no  complaint  made  on  the  subject  till  1839;  and  in 
1839  he  says  he  was  able  for  the  first  time  to  take  active 
proceedings;  he  was  not  able  to  file  his  bill  till  1839. 
But  where  is  the  remonstrance?  When  is  it  that  he  com- 
municates to  the  other  parties  that  he  is  deceived?  Up  to 
the  time  of  receiving  the  250t  we  do  not  hear  a  single 
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1849.  word  of  complaiiit;  but  he  continues  from  1831  to  1836  to 
press  for  the  completion  of  the  contract  He  could  not  en- 
force it,  because  he  had  not  got  his  supersedeas,  and  had  not 
the  power  of  dealing  with  the  property.  But  from  the  in- 
Ju^fment.  dulgence  of  those  who  had,  he  does  get  an  advance  on 
account,  of  50Z.,  and  letter  after  letter  comes,  not  onlj  not 
complaining  of  the  contract  of  1831,  but  pressing  for  its 
completion,  or  rather,  anticipating  the  paTments  upon  it. 
He  ultimately  gets  the  transaction  completed  in  1836,  for 
he  could  not  give  any  eflTective  title  to  the  Defendants,  for 
he  had  not  got  the  property  before  that  time.  He  does 
not  complete  it  till  1836,  and  he  gets  payment  of  the  250L 
So  that  here,  five  years  after  the  contract  made,  the  delay 
not  arising  from  his  opponents,  but  arising  from  his  de- 
fault, because  he  had  not  got  rid  of  the  incumbrance  of 
the  bankruptcy,  the  delay  arising  from  circumstances  con* 
nected  with  his  position,  and  not  with  any  act  of  theirs, 
he  continues  to  act  on  the  contract,  and  presses  on  them 
the  completion  of  it,  and  when  he  gets  the  250/L,  in  1839 
he  files  the  bill  to  set  the  whole  transaction  aside.  Was 
he  all  that  time  without  any  information?  Had  he  any- 
thing which  he  had  not  in  1831  ?  Could  he  not  have  ob- 
tained that  information  before  1836? 


Now,  of  actual  fraud,  that  is  to  say,  what  would  be 
called  fruud  between  A.  and  B.  as  strangers,  I  do  not  find 
any  allegation.  There  is  allegation  enough  of  want  of 
communication,  which  would  have  a  material  efiect  if  the 
relation  of  trustee  and  cestui  que  tmst  was  established. 
But  if  there  was  any  such  allegation  in  the  bill, — ^and 
I  cannot  undertake  to  say  that  there  is  no  such  alle- 
gation,— ^it  would  take  a  large  portion  of  the  week  to 
read  through  the  bill, — I  have  heard  some  suggested,  but 
suppose  there  were,  I  have  looked  at  the  proofs,  and  I 
find  no  proof  of  anything  like  fraud.  I  think,  therefore, 
that  the  case  as  proved  establishes  no  case  whatever  of 
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firand,  and  no  want  of  communication  of  anything  which 
the  parties  were  bound  to  communicate,  but  a  very  con- 
siderate indulgent  treatment  by  solvent  partners  to  one 
of  their  members  who  had  become  insolvent,  and  who 
had  entered  into  this  contract ;  and  I  find  a  deliberate 
release — a  contract  to  release  the  equity  of  redemption  in 
1831 — ^by  the  insolvent  partner,  under  the  advice  of  the 
solicitors  who  were  at  that  time  acting  for  him,  and  that 
acted  upon,  and  not  complained  of,  from  that  time  till  the 
year  1839,  and  completed  by  the  execution  of  the  deed  in 
1836.  But  this  is  a  bill  which  professes  to  proceed  upon 
the  positive  allegation  of  fraud,  the  proof  of  which  entirely 
faila  I  think  on  every  part  he  has  failed,  and  I  see 
nothing  in  this  case,  whatever  may  be  the  form  or  shape 
of  the  proceedings,  to  entitle  him  to  a  decree  ;  and  there- 
fore,  I  think  this  appeal  must  be  dismissed,  with  costa 
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I8M. 
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jl  his  was  a  suit  for  the  administration  of  the  estate  of  A  teftator  be- 

qii6ftthed  to  hif 

George  Jod.     By  his  will,  dated  the  20th  of  November,  wife  absolutely 
1845,  he  bequeathed  as  foUows:-  ioMf^tnr 

ftc,  and  then 
bequeathed  to 

"I  give,  bequeath,  and  dispose,  after  payment  of  my  hertheintereit 

just  debts  and  testamentary  expenses,  as  follows: — that  is  nested  by  him 

to  say,  unto  my  wife,  Mary  Joel,  the  sum  of  1001,  to  be  g^'^^^]^ 

paid  to  her  forthwith,  together  with  my  watch  and  all  all  *»■  ^^^ . 

.  .  property,  during 

my  household  furniture,  plate,  linen,  china,  wearing  ap-  her  life.    He 
parol,  and  books,  which  shall  be  on  my  premises  and  in  q^eathed  all 
my  possession  at  the  time  of  my  decease,  to  be  for  her  monie«J?«ion8^ 

•^    *  •'  '  ing  to  him  in  a 

Friendly  So- 
ciety, and  in  all 
other  Societies,  to  his  wife  absolutely: — ffdd,  that  the  expression  "  all  other  Societies/'  meant 
Societies  ^jnadem  generis  with  that  which  had  been  just  mentioned ;  and  that,  as  to  the  money  pay< 
aUe  by  the  Loan  Societies,  the  widow  took  a  life  interest  only  in  them. 

Z  2 
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Statement, 


own  use  and  at  her  own  disposal  And  I  hereby  also 
bequeath  the  interest  of  all  monies  invested  hj  me  in 
different  Loan  Societies,  as  follows: — ^in  the  Hand  in  Hand 
Loan  Society,  held  at  the  Paid  Pindar  public  house, 
Bishopsgate-street,  in  the  City  of  London;  the  Commercial 
Tradesman's  Loan  Society,  Aldersgate-street;  and  also  in 
the  Crown  Loan  Society,  Cromnrstreet,  Finsbury,  likewise, 
as  well  as  all  other  property  of  every  nature  and  kind 
whatsoever  and  wheresoever,  during  her  life.  And  I  direct 
that  all  my  stock  in  trade  be  sold  by  public  auction 
forthwith  after  my  decease;  and  all  my  book-debts  and 
securities  for  money,  of  every  sort  or  kind,  be  got  in  and 
collected  as  soon  as  possible,  and  the  same  from  time  to 
time,  together  with  the  produce  of  the  said  sale  by  auction. 
And  that  the  produce  thereof,  together  with  the  money 
that  may  be  standing  in  my  name  at  my  banker  s  at  the 
time  of  my  decease,  be  placed  out  at  interest  in  the  Bank 
of  England  by  my  executors,  hereafter  named,  for  the 
benefit  of  my  said  wife,  Mary  Joel,  as  aforesaid,  during 
her  life,  together  with  the  said  other  interest,  and  all 
monies  so  invested  at  the  said  Loan  Societies  to  be  paid 
to  her  quarterly.  And  from  and  after  her  decease,  I  give 
and  bequeath  unto  Humphery  Marks  and  Oeorge  Marksy 
sons  of  Solomon  Marks,  the  sum  of  200t  each,  and  to 
Kitty  Marks,  my  grand-daughter,  the  sum  of  lOOi,  and 
to  Aaron  Marks,  lOOi,  and  to  each  other  of  my  surviving 
grand-children,  sons  and  daughters,  lawfully  begotten  by 
my  daughter,  Amelia  Marks,  when  they  respectively  arrive 
at  the  age  of  twenty-one  years,  the  sum  of  50L  each.  And 
in  case  any  or  either  of  them  depart  this  life  before  they 
arrive  at  the  age  of  twenty-one  years,  the  share  or  shares 
of  such  deceased  shall  be  divided  and  paid,  together  with 
all  overplus  monies,  be  paid  to  the  survivors  then  living, 
share  and  share  alike.  And  I  also  give  and  bequeath 
unto  each  of  my  nephews  and  nieces  as  shall  be  living  at 
the  time  of  my  decease  and  arrive  at  the  age  of  twenty-one 
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years,  the  sum  of  20i.  each.  And  I  give  and  bequeath 
unto  Sarah  Goken,  Betty  Hart,  Deborah  Harris,  Deborah 
Harty  and  Sinime  Hart,  otherwise  Sophia  Hart,  daughters 
of  Bamet  Hart,  the  sum  of  20Z.  each.  And  to  Henry 
Hart,  attorney,  my  cousin,  two  guineas  for  a  mourning 
ring.  And,  as  to  the  remaining  part  of  the  said  estate, 
the  same  to  be  put  out  at  interest  in  the  Bank  of  England, 
as  aforesaid,  for  the  benefit  of  my  said  wife,  Mary  Joel, 
during  her  life.  And  from  and  after  her  decease,  then 
the  said  legacies  and  payments  to  be  paid  to  my  grand- 
children, sons  and  daughters  as  aforesaid.  And  my  will 
is,  that  all  monies  be  kept  in  the  Bank  of  England,  for 
the  benefit  of  the  parties  entitled  to  the  same,  as  afore- 
said, after  the  decease  of  my  said  wife.  And  my  will  is, 
that  the  monies  belonging  to  me  in  the  Friendly  Society 
called  the  Lodge  of  Friends  Society,  and  all  other  Societies, 
when  received,  shall  go  and  belong  to  my  wife,  Mary  Joel, 
for  her  own  use  and  benefit'' 

At  the  time  of  his  death,  the  testator  had  a  sum  of  5002. 
invested  in  the  Commercial  Loan  Society,  4322.  13«.  6(2.  in 
the  Hand  in  Hand  Loan  Society,  402. 13«.  9(2.  in  the  Crown 
Loan  Society,  but  no  money  in  the  Lodge  of  Friends  Society. 

Upon  the  cause  coming  on  for  further  directions  before 
the  Vice-Chancellor  of  England,  his  Honor  held,  that,  ac- 
cording to  the  true  construction  of  the  will,  MaryJod,  the 
widow  of  the  testator,  was  absolutely  entitled  to  those 
three  sums. 

The  Plaintiffs  appealed  from  that  decision. 
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Mr.  Matins  and  Mr.  Hetherington,  in  support  of  the     Argument. 
appeal 

The  testator  made  a  distinction  between  Loan  Societies 
and  FriencDy  Societies,  and  there  is  a  material  difference 
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Afffument, 


between  them.  Loan  Societies  axe  of  such  a  nature  as 
is  sanctioned  by  the  3  &  4  Vict.  c.  110;  Friendly  Societies 
are  under  the  regulations  provided  by  4  &  6  WilL  IV, 
c.  40.  The  expression,  "  all  other  Societies/'  means  Socie- 
ties ^usdem  generis  with  the  Friendly  Society  which  the 
testator  has  just  named,  and  cannot  be  construed  so  as 
to  alter  the  disposition  made  by  the  former  part  of  the 
will,  which  gives  the  wife  a  life  interest  only  in  the  other 
property  of  the  testator:  Vaughan  v.  Buck  (a). 

Mr.  Stuart  and  Mr.  BaggaUayy  contrk 


Judgment,  The  LoBD  CHANCELLOR  said,  that  there  was  no  doubt  as 
to  the  nature  of  the  Societies  The  Acts  of  Parliament  by 
which  they  were  regulated  shewed  the  distinction  between 
them.  In  Loan  Societies,  advances  were  made  upon  which 
interest  was  payable,  which  interest,  as  well  as  the  prin- 
cipal, belonged  to  the  party  who  advanced  the  principal. 
In  Friendly  Societies,  periodical  payments  were  made,  in  re- 
spect of  which  a  sum  would  become  payable  on  some  future 
event.  They  were,  in  fact,  like  Life  Insurance  Societies. 
As  to  the  meaning  of  the  testator,  there  was  no  reasonable 
ground  for  doubt  on  the  face  of  the  will.  The  testator,  at 
the  date  of  his  will,  had  property  in  Societies  of  both  those 
descriptions.  He  made  a  certain  provision  for  his  wife  by 
giving  her  a  life  interest  in  his  money  invested  in  Loan 
Societies,  and  also  in  the  residue.  He  then  gave  to  her, 
absolutely,  his  money  in  a  particular  Friendly  Society 
and  ^^all  other  Societies."  Looking  at  the  disposition 
made  by  the  testator's  will,  the  expression  must  be  taken 
to  mean  other  Societies  of  the  same  description,  namely, 
Friendly  Societies.  All  the  dispositions  of  a  will  must  be 
looked  at  in  order  to  make  all  the  parts  of  it  as  consistent 


(a)  1  Ph.  76. 
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as  possible,  and  if  the  latter  bequest  was  considered  as  over- 
turning the  other,  it  made  the  whole  inconsistent;  but  if 
it  was  taken  as  giving  to  the  wife  a  further  benefit  arising 
from  monies  which  must  be  received  from  Friendly  So- 
cieties, the  whole  will  would  be  consistent,  and  the  wife 
would  receive  an  increased  benefit  from  those  monies,  as 
the  testator  appeared  to  intend  that  she  should  do.  His 
expression,  "when  received,"  shewed  that  he  was  still 
speaking  of  Friendly  Societies. 
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Judgment. 


The  Vice-ChunceUor's  decision  must  be  reversed,  and  it 
must  be  declared  that  the  widow  took  a  life  interest  only 
in  the  monies  invested  in  the  Loan  Societies. 


SANDERSON  v.  THE  COCKERMOUTH  AND  WORK- 
INGTON RAILWAY  COMPANY. 


Feb.  m, 
nth  k  I2th. 


JL  HIS  was  an  appeal  by  the  Defendants  from  a  decision  A  Rulway 
of  the  Mader  oftheEoUs,  which  is  reported  in  11  Beav.497.  S^^^^th?^* 

PUintiff'i  land 
by  their  nH- 

The  Company  had  been  incorporated  by  an  Act  of  8  &  9  rwwi,  agreed  to 

*x»  11  i»  /•/«•  !•      pnrchaae  the 

Yict.  c.  czx,  and  they  were   desirous  of  forming  their  neceaurypor* 
railway  through  lands  of  the  Plaintiff;  and  by  an  agree-  H^roWecTto' the 
ment  entered  into  in  March,  1 846,  the  Plaintiff  contracted  making  of  nich 

roads,  wsTif  and 

to  sell  to  the  Company  so  much  of  certain  pieces  of  land  slips  for  cattle 
as  he  could,  by  virtue  of  the  Act  or  otherwise,  agree  to  JL^^"—  "^ 


sell,  and  as  should  be  required  by  the  Company, 


'««tject  f^^^ 


to  the  making  of  such  roads,  ways,  and  slips  for  cattle  as  entitled toa 
might  be  necessary,  for  the  sum  of  352^'"  anoe,andto 

haTe  suchroadsy 
ways,  and  slips 
for  cattle  as  might  be  necessary  and  proper  for  convenient  communication  between  the  severed  por- 
tions of  the  Pluntiff*s  land;  and  a  reference  was  therefore  directed^  to  ascertain  what  was  necessary 
and  proper. 

Where  land  is  taken  by  a  Baflway  Company,  not  under  their  compulsory  powers  but  by  private 
contract,  the  jurisdiction  of  the  Court  of  Chancery  to  secure  to  the  vendor  the  easements  he  con- 
tracted for,  is  not  ousted  by  the  provisions  of  the  Bailway  Acts. 
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r. 

Ths  Gookx&« 

mouth  amd 

workihotok 

Bailwat 

COMPAMT. 

StaUment, 


The  lands  had  been  conveyed  to  the  Company,  and  the 
railway  had  been  made  through  them,  principally  by  means 
of  a  deep  cutting,  but  in  one  part  on  a  level.  The  Com- 
pany proposed  to  give  to  the  Plaintiff  the  means  of  com- 
munication between  the  severed  parts  of  his  land,  by  a 
level  crossing  for  loaded  carriages,  and  by  a  covered  drift- 
way or  creep  underneath  the  line.  The  Plaintiff  contended 
that  this  was  not  sufficient ;  and  he  filed  this  bill,  praying 
that  the  agreement,  so  far  as  it  remained  to  be  executed, 
might  be  specifically  performed  under  the  direction  of  the 
Court ;  and  that  the  Company  might  be  directed  to  make 
all  such  roads,  ways,  and  slips  for  cattle  as  were  necessary 
and  proper,  for  and  with  regard  to  the  convenient  and 
advantageous  occupation  of  the  Plaintiff's  said  lands;  and 
that  the  Company  might,  in  the  mean  time,  be  restrained 
from  using  the  land  taken  by  them  from  the  Plaintiff,  so 
as  to  prevent  or  obstruct  the  free  passage  and  communi- 
cation between  the  severed  parts  of  the  Plaintiff's  land, 
and  in  particular  from  running  any  steam  carriage  over 
that  part  of  their  railway. 

A  motion  was  afterwards  made  for  an  injunction ;  but 
on  the  Company  submitting  to  perform  the  agreement, 
and  to  abide  the  directions  of  the  Court,  no  order  was 
made. 


Upon  the  cause  coming  on  for  hearing,  the  Master  of 
the  Rolls  made  a  decree  for  specific  performance,  and  re- 
ferred it  to  the  Master  to  inquire  what  roads,  ways,  and 
slips  for  cattle  were  necessary  and  proper,  or  required,  for 
the  purpose  of  obtaining  and  preserving  convenient  com- 
munications between  the  portions  of  the  Plaintiff's  land 
which  were  severed  by  the  railway. 


Ar^meru,         j^j.  RoupeU  and  Mr.  Renshaw  for  the  Plaintiff,  in  sup- 
port of  the  decree,  contended,  that  the  acts  which  the 
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Plaintiff  required  to  have  done  by  the  Company,  were  of 
such  a  description  that  this  Court  could  interfere  to  enforce 
the  performance  of  them  :  Pembroke  v.  Thorpe  (a),  Price 
▼.  The  Corporation  of  Penzance  (b),  Storer  v.  The  Great 
Western  Railway  Company{c) ;  and  that  the  jurisdiction 
of  this  Court  was  not  ousted  by  the  Lands  Clauses  or 
by  the  Railways  Clauses  Consolidation  Acts :  Sheriff  v. 
Coates(d)y  Coats  v.  The  Clarence  Railway  Company (e), 
Kemp  V.  Hie  Brighton  Railway  Company  (J). 
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Mr.  Malins  and  Mr.  Borton,  for  the  Appellants,  insisted 
that  they  had  already  provided  sufficient  means  of  com- 
munication for  the  Plaintiff,  and  had  therefore  performed 
their  part  of  the  agreement.  But  if  not,  the  Plaintiff 
had  mistaken  his  remedy.  The  352Z.  was  the  price  for  the 
land  and  the  compensation  for  the  severance,  and  in  ad- 
dition to  that,  the  Plaintiff  was  entitled  to  proper  means 
of  communication  between  severed  parts;  and  if  there 
was  any  difference  of  opinion  on  that  point,  the  Railways 
Clauses  Consolidation  Act,  sects.  68,  69,  referred  the  mat- 
ter to  the  decision  of  two  Justices. 

[The  Lord  Chakcellob. — The  Act  leaves  it  to  Justices 
where  it  is  not  a  matter  of  contract.  This  Court  would 
not  have  jurisdiction  if  that  part  had  not  been  inserted 
in  the  contract ;  but  as  it  stands,  the  Court  will  prevent 
an  infringement  of  that  part  of  the  agreement,  and  will 
interfere  to  perform  it.] 

The  law  gave  the  Plaintiff  a  right  to  proper  means  of 
communication.  In  De  Visme  v.  De  Visme{g\  the  prin- 
ciple was  stated :  "  It  does  not  appear  very  obvious  why  a 
contract,  which  is  specified  in  terms,  and  a  contract  which 


(a)  3  Swanst.  437,  n. 
\h)  4  Hare,  506. 
(e)  2  Y.  &  C.  0.  C.  48. 
{d)  1  Rum.  &  My.  159. 


(<f)  lRus8.d^My.  181. 
(/)  1  Railw.  Gas.  495. 
{g)  1  Hall  t  T.  419. 
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the  law  implies,  though  not  specified,  should  make  any 
substantial  difference  between  the  parties/'  SkerraU  ▼. 
The  North  Staffordshire  Railway  Company  (a)  y  which  re- 
lated to  the  building  of  a  bridge,  was  the  only  case  which 
was  at  all  in  favour  of  the  Plaintiff's  claim.  They  also 
cited  Dudley  v.  HortonQi). 


JMdffmenL 


The  Lord  Chakobllob: — 

This  is  an  agreement  by  a  Railway  Company  to  pur- 
chase certain  lands.  The  agreement  takes  notice  of  the 
Act,  but  only  for  the  purpose  of  shewing  the  authority  of 
the  parties  purchasing  to  deal  with  the  subject-matter  of 
the  contract.  It  is,  in  fact,  a  private  contract,  and  the 
only  difference  between  this  and  other  contracts  is,  that 
the  parties  purchasing  are  authorised  to  contract  by  an 
Act  of  Parliament  The  contract  provides,  that  the  pur- 
chase shall  be  made  subject  to  the  making  of  such  roads, 
&c.,  as  may  be  necessary.  The  Company,  by  virtue  of  this 
contract,  get  possession  of  the  vendor's  land.  Then  comes 
the  dispute  as  to  the  communications.  Whether  that  dis- 
pute is  well  founded  or  not,  the  Court  will  best  be  able  to 
judge  by  means  of  the  Master  s  report.  The  Plaintiff  has 
a  right  to  have  the  jurisdiction  of  the  Court  exercised 
upon  this  contract,  as  to  whether  what  has  been  tendered 
to  him  by  the  Company  was  such  a  communication  as  he 
was  justified  in  expecting.  The  property  has  been  taken 
by  the  Company,  and  the  Plaintiff  now  asks  that  the  con- 
tract may  be  performed  on  the  part  of  the  Company.  The 
order  made  upon  the  motion  for  an  injunction,  left  it  open 
for  the  Defendants  to  contest  the  question  of  jurisdiction.  . 

But,  independently  of  the  submission  of  the  parties  to 
perform  the  contract,  I  think  the  Court  had  jurisdiction  to 
decree  specific  performance  in  this  case.  No  doubt  the 
Acts  of  Parliament  did  not  intend  to  interfere  with  private 


(a)  5  Railw.  Cas.  166. 


{b)  4  L.  J.,  Ohanc,  0.  S.,  104« 
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contracts.  .  The  Company,  having  a  capacity  to  purchase 
by  virtue  of  their  Act,  may  deal  with  parties  within  the 
limits  of  the  Act,  by  such  contracts  as  they  may  think 
proper.  They  have  a  right  to  obtain  the  land  they  require 
by  private  contract;  but  if  they  cannot  make  a  private 
contract,  then  the  Act  gives  them  the  means  of  compelling 
proprietors  to  part  with  their  land.  But  the  provisions  of 
the  Act  apply  only  to  cases  in  which  there  is  a  compulsory 
taking  by  the  Company,  and  do  not  interfere  at  all  with 
private  contracts.  Here  the  parties  have  not  been  acting 
at  aU  under  the  Act,  except  so  far  as  the  individuals  agree- 
ing to  purchase  derive  their  capacity  to  purchase  under  the 
Act  Beyond  that,  it  is  a  mere  private  contract  for  sale 
to  the  Company.  What  is  the  contract?  It  is  a  contract 
for  the  purchase  of  lands,  subject  to  the  duty  of  making 
communications  between  the  lands  severed  by  the  railway. 
The  Defendants  having  got  from  the  Plaintiff  a  perform- 
ance of  his  part  of  the  contract,  must  not  the  Court  in- 
terfere for  the  purpose  of  securing  to  the  Plaintiff  that 
advantage  which  he  has  contracted  for?  The  Railway 
Acts  regulate  the  method  of  compulsory  purchases,  but 
there  are  no  such  distinct  provisions  in  the  Acts  for  regu- 
lating the  mode  in  which  private  contracts  entered  into  by 
a  Company  shall  be  carried  out.  There  is  no  doubt  that 
this  Court  has  jurisdiction  in  such  last-mentioned  con- 
tracts, for  there  is  nothing  to  take  away  the  Court's  original 
jurisdiction  to  see  that  the  enjoyment  of  the  easements 
contracted  for  is  secured  to  the  vendor.  None  of  the  cases 
referred  to  apply  to  the  case  of  a  private  contract,  which 
this  is. 
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The  Court,  then,  has  adopted  the  right  course  in  decree- 
ing specific  performance,  and  the  right  means  of  carrying 
that  decree  into  effect.  The  Court  does  not  enter  into  the 
details  of  whether  such  and  such  a  transit  be  sufficient  or 
not:  all  that  is  for  the  Master  to  consider.  The  appeal 
must  be  dismissed,  with  costs. 
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HEATHCOTE  v.  THE  NORTH  STAFFORDSHIRE 
RAILWAY  COMPANY. 

XhIS  was  an  application  to  the  Lord  ChanceUor,  to 
discharge  an  injunction  which  had  been  granted  by  the 
Vice-Chancellor  of  Englandy  to  restrain  the  Company,  and 
their  secretary,  servants,  and  agents,  from  presenting  any 
petition,  and  from  making  or  prosecuting  any  application 
to  Parliament  for  obtaining  an  Act  to  authorise  the  De- 
fendants to  abandon  or  relinquish  the  Silverdale  and  Ape- 
dale  branch  railways,  or  either  of  them,  or  to  authorise 
the  ground  that  anything  whatever  to  be  done,  or  omitted  to  be  done,  by 
interfer^wiUi  ^^^  Defendants,  inconsistent  with  or  repugnant  to  the 
existing  righu,    covenant  on  the  part  of  the  Defendants  contained  in  an 

whether  they       ^  -^ 

exist  by  the  indenture  of  the  10th  of  October,  1846,  and  from  giving 

perty  or  by  Tir-  any  notice,  or  taking  any  proceedings  required  by  the 

tue  of  contract,  gtanding  Orders  of  either  House  of  Parliament,  to  warrant 

withdrew  mT*^'  the  introduction  into  or  the  progress  through  Parliament 

baTbif^^p*  of  any  such  Act,  until  the  hearing  of  these  causes,  or 

liament,onthe  until  the  further  order  of  the  Court;  and  it  was  also 

agreement  with  askcd,  that  the  motion  on  which  the  Vice-Chancellor's 

Company^^that  ^^der  had  been  made  might  be  refused,  with  costs. 

they  should  in 

the  next  session  •  /•  i 

of  Parliament  The  motion  before  the  Vice-Chancellor  was  made  in  an 

aS  authoring  original  and  supplemental  suit     The  original  bill  was 

JfVbra^''''  filed  in  July,  1849.     It  stated  the  passing  of  the  North 

railway  to  ce^  Stafibrdshire  Railway  (Pottery  line)  Act,  1846,  by  which 

tain  works  be-  %       <      i  ii.  -i. 

longing  to  such  the  Company  were  authorised  to  make  their  main  line, 
The  c^pany  ^^^  ^^^^  *  branch  line  called  the  Silverdale  Branch.  The 
obtained  an  Act  Plaintiff  was  the  owner  of  some  land  through  which  the 

in  the  followmg  ^  ° 

session,  but  proposed  railway  was  to  pass,  and  also  of  some  furnaces 
notioT  of  their*  Called  the  Apedole  Furnaces,  and  of  a  canal  from  them 
5^fo?an^th?r  *^  Jt^^eivcasUe-under-Lyne,  called  the  Oresley  Canal     The 

Act,  authorising 

them  to  abandon  that  branch : — Held,  that  there  waa  no  ground  for  granting  an  injunction  to  re- 
strain the  Company  from  applying  for  such  an  Act 
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Plaintiff  opposed  the  Company's  bill  before  Parliament; 
but  an  agreement  was  come  to  between  the  promoters  of 
the  bill  and  the  Plaintiff,  on  the  faith  of  which  he  with- 
drew his  opposition,  and  the  bill  received  the  Royal  as- 
sent in  June,  1846.  An  indenture  was  afterwards  exe- 
cuted between  the  Company  of  the  first  part,  and  the 
Plaintiff  of  the  second  part,  and  dated  the  10th  of  October, 
1846,  by  which  he  agreed  to  assist  the  Company  in  ob- 
taining an  Act,  authorising  the  formation  of  a  branch 
railway  to  Apedaie,  and  also  to  convey  to  the  Company 
so  much  of  the  bed  and  soil  of  the  Orealey  Canal  as  lay 
between  two  points  specified  on  a  plan  annexed  to  the 
indenture;  and  the  Company  agreed  that  they  would,  in 
the  next  session  of  Parliament,  apply  for  and  use  their 
utmost  endeavours  to  obtain  an  Act,  empowering  and  re- 
quiring the  Company  to  make  a  branch  line  of  railway, 
commencing  by  a  junction  •  with  the  SUverdale  branch 
from  the  North  Staffordshire  Railway  (Pottery  line),  at 
or  near  Newcastle-under-Lyney  to  Apedaie,  and  that  they 
would  complete  and  open  it  for  use,  and  for  ever  main- 
tain it 


I860. 


Staiemtnt. 


In  the  next  session  of  Parliament  (1847)  the  Company 
applied  for  and  obtained  an  Act,  authorising  them  to 
make  the  Apedaie  Branch. 


The  bill  stated,  that  the  Company  had  not  taken  any 
steps  toward  making  the  Apedaie  Branch,  and  that  they 
had  determined  not  to  make  that  branch  at  all,  and 
to  make  a  portion  only  of  the  SUverdale  Branch;  and 
that  not  only  the  construction  of  the  Apedaie  Branch,  but 
also  the  extension  of  the  SUverdale  Branch,  to  the  furthest 
point  authorised  by  the  Company's  Acts,  or  at  least  to  a 
point  considerably  beyond  that  to  which  the  Company 
had  determined  to  carry  the  same,  was  most  important  to 
the  interests  of  the  Plaintiff. 
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The  bill — ^after  praying  a  declaration  that  no  part  of 
the  Plaintiff's  hereditaments  comprised  in  the  agreement 
of  the  10th  of  October,  1846,  was  subject  to  be  taken  by 
the  Company  under  the  compulsory  powers  of  purchas- 
ing contained  in  their  Acts — prayed  that  the  Company 
might  be  decreed  specifically  to  perform  the  agreement  on 
their  part,  and  with  all  practicable  expedition  to  complete 
and  open  for  use  the  Apedale  branch  railway,  and  also  the 
Silverdale  branch  railway,  to  the  full  extent  authorised  by 
the  Acts,  the  Plaintiff  being  ready  to  perform  the  agree- 
ment on  his  part. 


The  supplemental  bill  was  filed  in  December,  1849, 
stating,  that  since  the  filing  of  the  original  bill  the  Com- 
pany had  determined  upon  applying  to  Parliament  in  the 
ensuing  session  for  an  Act  to  authorise  them  to  abandon 
the  formation  of  the  SilveKdale  and  Apedale  branches, 
and  had  served  notice  of  that  intention  upon  divers  land- 
owners whose  land  was  authorised  to  be  taken  for  the 
purposes  of  those  branches. 

The  bill  prayed  for  an  injunction  in  the  terms  in  which 
the  injunction  had  been  granted  by  the  Vice-ChanceUor. 


Argument.  Mr.  Bethell,  Mr.  Malins,  and  Mr.  BoviU,  for  the  Company, 
in  support  of  the  motion,  contended  that  the  Plaintiff  was 
unable  to  perform  his  part  of  the  agreement,  inasmuch  as 
he  was  not  competent  to  convey  the  Oredey  Gancd  to  the 
Company.  The  time  within  which  the  Company  were  au- 
thorised to  make  the  SUverdaie  branch  had  expired,  and 
therefore  it  was  useless  to  make  the  Apedale  branch,  which 
was  to  run  into  the  other.  But  the  Act  prohibited  the 
Company  from  making  any  dividends  until  that  branch 
was  opened;  and  it  therefore  became  necessary  to  obtain 
Parliamentary  sanction  for  its  abandonment.     The  relief 
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which  the  Plaintiff  sought  hj  this  bill  was  such  as  the 
Court  could  never  grant.  How  could  a  Master  be  ap- 
pointed to  superintend  the  making  of  a  railway?  Still 
less  could  such  an  officer  of  this  Court  see  that  it  was 
always  maintained.  And  as  the  Court  could  not  in  any 
case  carry  out  such  an  agreement  as  that  of  the  10th  of 
October,  1846,  it  would  not  grant  the  injunction,  which 
was  only  ancillary  to  the  relief  In  The  Dvke  of  Beaufort 
Y.  Nedd  (a),  the  propriety  of  granting  an  injunction  to 
restrain  a  Commissioner  from  making  his  award,  was  held 
to  depend  upon  the  fact,  whether  the  Plaintiff  could  have 
any  relief  at  the  hearing.  If  the  Plaintiff  had  any  cause 
for  complaint,  he  should  apply  for  a  mandamue:  The  Queen 
v.  The  Eastern  Counties  Railway  Company  (b).  The  agree- 
ment on  the  part  of  the  Company  was  to  apply  for  an 
Act:  they  had  done  so;  and  the  Act  being  obtained,  the 
agreement  was  at  an  end,  and  the  rights  of  the  parties 
were  thenceforward  determined  by  the  Act;  but  any 
claims  of  the  Plaintiff  against  the  Company  would  not  be 
destroyed  by  authorising  the  Company  to  abandon  the 
branch  railway.  This  Court  would,  in  proper  cases,  re- 
strain a  party  from  opposing  a  bill  in  Parliament;  but 
there  was  no  authority  for  its  interference  to  restrain  a 
Company,  which  had  obtained  an  Act  for  public  purposes, 
from  going  to  Parliament  again  to  alter  the  former  enact- 
ments, and  to  solicit  a  public  Act  on  public  grounds. 
The  only  ground  upon  which  any  one  was  allowed  to  op- 
pose a  bill  was,  that  it  interfered  with  some  private  right 
in  which  he  was  interested ;  but  he  might  contract  himself 
out  of  that  right:  The  Stockton  and  Hartlepool  Railway 
Company  v.  The  Leeds  and  Thirsk  and  The  Clarence  Rail- 
way Companies  (c). 
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Mr.  R.  Palmer  and  Mr.  Amphlett,  contrJt,  insisted  that 
this  Court  would  endeavour  to  ascertain  the  intentions 


(a)  12  C.  A  F.  248.         (b)  10  A.  <b  E.  631.  (c)  2  Ph.  666. 


336 


CASES  IN  CHANCERY. 


1850. 


of  the  parties,  and  the  agreements  they  had  actually  en- 
tered into,  and  would  if  possible  enforce  them,  even  in 
cases  where  they  might  not  be  binding  in  law:  Tidk  v. 
Moxhay  (a) ;  and  in  Dietrichaen  v.  Cabbum  (6),  it  was  held, 
that  the  Court  would  restrain  a  Defendant,  although  it 
had  not  jurisdiction  over  the  acts  of  the  Plaintiff.  In  the 
present  case,  the  consideration  for  the  withdrawal  of  the 
Plaintiff's  opposition  was  the  agreement  to  make  two 
branch  railways.  The  jurisdiction  of  the  Court  to  re- 
strain applications  to  Parliament  had  been  frequently 
acted  on.  A  party  was  not  allowed  to  oppose  a  bill  ex- 
cept on  the  ground  that  his  private  rights  would  be  in- 
jured; but  when  he  was  once  allowed  to  oppose  it,  his 
opposition  was  not  confined  to  his  private  rights.  He 
might  oppose  the  preamble  and  everything  in  the  Act 


[Brocldebank  v.  The  Whitehaven  Junction  Railway  Com- 
pany  (c),  The  Chrea;t  Western  Railway  Company  v.  The  Bir- 
mingham and  Oxford  Junction  Railway  Company  (d),  Price 
V.  The  Corporation  of  Penzance  (c).  Ware  v.  I%e  Grand 
Junction  Waterworks  Company  (/),  Cunliff  v.  The  Manches- 
ter and  Bolton  Canal  Company  (g),  and  The  London  andNortk 
Western  Railway  Company  v.  SmithQi),  were  also  cited.] 

Mr.  Bethell  replied. 


Judgment. 


The  Lord  Chancellor  forwarded  the  following  judg- 
ment before  he  resigned  his  office: — 

The  injunction  which  was  granted  by  the  Vice-Chan- 
cellor of  England,  and  which  this  motion  seeks  to  dissolve. 


(a)  1  HaU  k  T.  106. 

(b)  2  Ph.  62,  66. 

(c)  16  Sim.  632. 
{d)  2  Ph.  697. 


(e)  4  Hare,  606. 
(/)  2  Russ.  A  My.  470. 
{g)  Id.  480,  n. 
(A)  1  HaU  &  T.  364. 


CASES  IN  CHANCERY. 


S37 


in  substance  restrains  the  Defendants  from  making  any 
application  to  Parliament  for  obtaining  any  Act  author- 
ising them  to  abandon  or  relinquish  the  SUverdale  and 
Apedale  branch  railways,  or  either  of  them,  or  to  au- 
thorise anything  whatever  to  be  done,  or  omitted  to  be 
done,  inconsistent  with  or  repugnant  to  the  covenant  con- 
tained in  an  indenture  of  the  10th  of  October,  1846.  By 
this  covenant  the  Defendants  agreed  with  the  Plaintiff, 
that  they  would,  in  the  then  next  session  of  Parliament, 
apply  for  and  use  their  utmost  endeavours  to  obtain  a 
distinct  and  separate  Act,  empowering  and  requiring  them 
to  make  and  construct  a  branch  line  of  railway,  commenc- 
ing by  a  junction  with  the  Company's  SUverdale  branch 
firom  the  North  Staffordshire  Railway  Pottery  line,  at  or 
near  to  NewcaeUe-under-Lyne,  and  terminating  at  or  near 
to  the  furnaces  of  Apedale;  and  that  they  would,  with  all 
practicable  expedition  after  such  authority  should  have 
been  obtained,  complete  and  open  for  use  the  said  Apedale 
branch  railway  at  their  own  expense  in  all  things,  and 
would  for  ever  thereafter  maintain  the  same  at  the  like 
expense.  It  will  be  observed,  that  the  proposed  Act  was 
to  authorise  the  Apedale  branch;  the  authority  for  the 
SUverdale  branch  had  been  obtained  by  an  Act  of  the 
session  of  1846;  but  the  Apedale  branch  was  to  run  into, 
and  so  in  part  form  one  with  the  SUverdale.  In  1847, 
an  Act  for  making  the  Apedale  branch  was  accordingly 
applied  for  and  obtained,  authorising,  but  not  otherwise 
requiring,  the  Company  to  make  such  branch,  but  no 
part  of  it  has  ever  been  made;  and  the  supplemental  bill 
states  a  notice  dated  the  30th  of  November,  1849,  on  the 
part  of  the  Defendants,  sufficient,  for  the  purpose  of  an 
injunction,  to  shew  an  intention  of  applying  to  Parliament 
for  an  Act  to  authorise  them  to  relinquish  the  formation 
of  the  SUverdale  and  Apedale  branches;  and  the  questions 
are, — ^first,  whether  this  Court  has  jurisdiction  to  interfere 
by  injunction  to  prevent  such  application  to  Parliament; 
Vol.  II.  A  A  L.  C. 
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secondly,  if  it  has,  whether  a  proper  case  is  made  for  the 
purpose. 

Upon  the  first  point,  it  has  been  suggested  that  this 
Court  could  not  interfere  without  infringing  upon  the 
privileges  of  Parliament.  So  the  courts  of  common  law 
thought  at  one  time,  and  there  is  as  much  foundation  for 
the  one  as  for  the  other  supposition.  In  both  cases  this 
Court  acts  upon  the  person  and  not  upon  the  jurisdiction. 
In  a  proper  case,  therefore,  I  have  said  here  and  else- 
where, that  I  should  not  hesitate  to  exercise  the  jurisdic- 
tion of  this  Court  by  injunction  touching  proceedings  in 
Parliament  for  a  private  bill,  or  a  bill  respecting  pro- 
perty; but  what  would  be  a  proper  case  for  that  purpose, 
it  may  be  very  difficult  to  conceive.  The  case  of  Parlia- 
ment differs  widely  from  that  of  the  courts  of  common 
law.  The  province  of  the  latter  is  to  enforce  legal  rights^ 
and  the  object  of  the  injunction  is  to  prevent  an  inequit- 
able use  of  such  legal  rights;  but  the  ordinary  province 
of  Parliament  in  such  bills  is  to  abrogate  existing  rights 
and  to  create  new  ones.  To  hold,  therefore,  that  no  ap- 
plication should  be  made  to  Parliament,  because  the 
object  of  the  application  was  to  interfere  with  some  right 
or  interest  of  some  other  party,  would  be  in  effect  to  hold 
that  this  Court  should,  by  ita  injunction,  deprive  the  sub- 
ject of  the  benefit  of  Parliamentary  interference  in  all 
such  cases.  In  many  settlements  there  is  a  want  of  some 
power  essential  to  the  proper  management  of  the  pro- 
perty :  Parliament  is  in  the  habit  of  exercising  its  discre- 
tion in  supplying  the  defect ;  but  if  any  party  interested 
could  obtain  an  injunction  against  such  proceeding  upon 
the  ground  that  what  was  proposed  would  interfere  with 
his  estate  and  interest,  Parliament  would  have  no  oppor- 
tunity of  exercising  its  discretion.  So  in  Railway  Acts, 
every  owner  on  the  line  of  the  intended  railway  has  an 
interest  in  the  exercise  of  the  powers  asked:  the  pro- 
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moters  of  the  bill  ask  for  powers  to  interfere  with  their 
interests,  and  to  take  land  which  the  owners  may  be  most 
anxious  to  retain;  but  it  has  never  been  suggested  that 
the  Court  could  interfere  by  injunction  to  prevent  the 
promoters  from  prosecuting  such  bill.  The  injunction, 
therefore,  cannot  be  granted  upon  the  ground  that  the 
Act  applied  for  would  interfere  with  existing  rights,  it 
being  the  very  object  of  it  to  do  so.  What  difference,  then, 
can  it  make  whether  such  pre-existing  right  exist  by  the 
tenure  of  property  or  by  virtue  of  contract  ?  In  both 
cases  Parliament  has  the  same  power  of  destroying,  alter- 
ing, or  affecting  such  pre-existing  rights,  providing,  as  it 
always  does,  or  intends  to  do,  compensation  to  the  party 
affected;  and  in  neither  case  has  this  Court  a  right  to  in- 
terfere by  injunction  to  deprive  the  subject  of  the  right 
of  applying  to  Parliament  for  a  special  law  to  supersede 
the  rules  of  property  by  which  he  finds  himself  bound, 
whether  arising  from  contracts  or  otherwise. 
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It  is  also  to  be  observed,  that  the  contract  which  the 
Plaintiff  seeks  to  preserve  is  one  which  this  Court  cannot 
specifically  perform:  it  cannot  decree  the  Company  to 
make  the  two  branches  in  question ;  but  they,  having  ob- 
tained power  to  make  them,  and  having  covenanted  to 
make  and  maintain  the  Apedale  branch,  in  which  the 
Plaintiff  has  an  interest,  and  neglecting  or  refusing  to 
perform  such  covenant,  may  be  liable  at  law  for  such  ne- 
glect or  refusal ;  and  to  enforce  such  liability  is  the  whole 
of  the  right  which  the  Plaintiff  can  have  under  this  cove- 
nant But  does  that,  which  the  Plaintiff  alleges  the  De- 
fendants are  seeking  to  obtain  from  Parliament,  interfere 
with  such  right  ?  The  object  of  the  application  to  Par- 
liament is  to  authorise  the  Company  to  relinquish  the 
formation  of  those  two  branches,  and  not  to  relieve  them 
from  liability  to  any  contracts  into  which  they  may  have 
entered,  in  contemplation  of  making  them. .   Suppose  they 
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had  agreed  for  the  purchase  of  land  in  the  line  of  the 
Apedale  branch;  although  they  relinquish  the  formation 
of  the  line,  they  may  still  be  liable  to  complete  the  pur- 
chase: and  could  the  owner  obtain  an  injunction  to  pre- 
vent the  Defendants  obtaining  an  Act  to  authorise  such 
relinquishment?  It  is  well  known,  that  after  those  Com- 
panies have  involved  themselves  in  all  the  difficulties  and 
liabilities  incident  to  such  undertakings,  the  aid  of  Par- 
liament, or  of  some  authority  derived  from  Parliament,  is 
necessary  to  extricate  them ;  but  this  does  not  necessarily 
extend  to  protecting  them  against  liability  to  contracts 
they  may  have  entered  into.  It  is  not  alleged  in  the  sup- 
plemental bill  that  such  is  intended  to  be  the  object  of 
the  Act  applied  for ;  and  if  it  were,  it  would  only  shew 
that  the  Plaintiff  has  an  interest  in  the  subject-matter  of 
the  petition  to  Parliament,  which  would  probably  entitle 
him  to  be  heard  upon  it  The  covenant  is  a  merely  legal 
contract,  which  the  Act  asked  for  may  prevent  the  De- 
fendants from  performing;  but  that  is  alL  If  A.  contract 
with  B.  to  deliver  goods  at  a  certain  time  and  place,  will 
equity  interfere  to  prevent  A.  from  doing  anything  which 
may  or  can  prevent  him  from  so  delivering  the  goods? 
If,  indeed.  A,  had  agreed  to  sell  an  estate  to  £.,  and  then 
proposed  to  deal  with  the  estate  so  as  to  prevent  him  from 
performing  his  contract,  equity  would  interfere ;  because 
in  that  case  B.  would,  by  the  contract,  have  obtained  an 
interest  in  the  estate  itself,  which,  in  the  case  of  the  goods, 
he  would  not. 


Independently,  therefore,  of  the  objection,  that  the  in- 
junction restrains  an  application  to  Parliament  for  a  pur- 
pose which  the  Plaintiff  has  no  right  to  control,  there  is, 
I  think,  a  want  of  equity  arising  from  the  nature  of  the 
contract  itself;  and  I  am  therefore  of  opinion  that  the  in- 
junction ought  to  be  dissolved,  and  the  motion  before  the 
Vice-Chancellor  refused,  with  costs. 
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PADBURY  V,  CLARK.  FA.  9M  <k 

TllM. 
HIS  was  an  appeal  from  a  decision  of  the  Vice-Chan-  A  tettator  de- 

cdlor  of  England.  PUiniSf  aU  hit 

freehold  houie 

Under  the  will  oi  James  SaUchiUy  who  died  in  1796,  the  leaw'to  T.  U,, 
legal  estate  in  two  houses  at  Tottenham  High  Cross  was  2i^*^*^^ 
vested  in  John  Cox,  and  he  was  beneficially  entitled  in  fee  lu«  nndivided 

moiety  in  a 

simple  to  one  moiety  of  them,  the  other  moiety  being  the  leasehold  houM 

property  of  his  sister  if ary  Cox.     One  of  those  houses  ^eoeandhei^ 

was  occupied  by  Thom<is  Upton,  and  the  other  by  Mr.  J^^J^^v^j^'^ 

North.  houie  at  T., 

but  he  and  hia 
niece  were  en- 

Mary  Cox  attained  twenty-one,  and  in  1809  she  inter-  titled,  in  undi- 

,  .  ,  Tided  moietietj 

married  with  the  Defendant  Henry  Brown,  and  died  shortly  to  two  hoiues 

at  7*       HtLd^ 

afterwards,  leaving  one  daughter,  Mary  Cox  Brown,  her  that  the  lanT* 
only  child  and  heiress-at-law,  whereupon  Henry  Brovm  ^^^^^ 
became  tenant  by  the  curtesy  to  an  undivided  moiety  of  intention  to  de- 

.      ^        ,  Tiae  the  entirety 

the  two  nouses.  of  the  hoiue, 

and  that,  con- 

The  case  made  by  the  bill  was,  that  John  Cox  and  Mary  of  election 


Brown  entered  into  possession  of  the  two  houses,  and  that  ^^^    * 
John  Cox,  as  heir-at-law  of  James  SaikhiU,  erroneously      The  rente  of 

considered  himself  entitled  to  make  choice  of  the  two  houaehad\een 

houses,  and  to  take  the  entirety  of  either  of  them  as  his  ?S^^*^£^  ^ 

own ;  and  that  he  accordingly  determined  to  take  the  house  niece,  who  was 

which  he  subsequently  devised  by  his  will,  and  which  he  lome  yean  after 

described  as  being  in  the  occupation  of  Tfioma>s  Upton.  ^^**J^d^n 

That  the  rent  had  for  some  time  been  received  by  William  ^*r  attaininf 

twenty-one  he 

Crook,  as  the  agent  of  both,  and  had  been  handed  over  to  accounted  to 
John  Cox  and  Henry  Brown,  in  equal  moieties ;  that  Henry  renu.   She 

shortly  after- 
ward made  a  mortgage  of  the  entirety  of  the  leasehold  house,  and  of  her  moiety  of  the  freeholds  at 
71,  and  upon  her  marriage  executed  a  settlement  which  comprised  the  same  property.     A  lease  waa 
afterward  executed  of  the  freeholds,  in  which  the  Plaintiff  concurred  with  the  testator's  niece  and 
the  tmstees  of  her  settlement: — HM,  that,  under  the  circumstances,  no  election  had  already  heen 

le  by  the  niece;  and  she,  electing  at  the  hearing  to  take  against  the  will,  was  decreed  to  account 

the  rente  received  on  her  accirant  in  respeet  of  the  leaseholds. 
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Brown  had  subsequently  receiyed  them,  and  accounted  to 
John  Cox  for  one  moiety  and  retained  the  other  moiety  for 
his  own  use.  That  John  Cox,  at  the  time  of  his  death, 
was  also  possessed  of  a  moiety  of  a  house  in  Park-streeif 
Grosvenor  Square^  for  the  remainder  of  a  long  term  of  years, 
which  did  not  expire  until  some  years  after  his  death. 


John  Cox  made  his  will  in  March,  1812,  and  thereby  de* 
vised  to  his  aunt,  Catiierine  Padbury  (the  Plaintiff's  mo- 
ther) all  that  his  freehold  messuage  or  tenement,  with 
the  garden  and  all  and  singular  the  appurtenances  thereto 
belonging,  situate  at  TottenJuum  High  Cross,  then  on  lease 
to  ^Thomas  Upton  and  in  his  occupation;  to  hold  the  same 
imto  his  aunt,  Catherine  Padbury,  and  her  assigns,  for  her 
separate  use,  during  her  life,  and  after  her  decease  he  gave 
and  devised  the  said  messuage,  &c  to  the  Plaintiff,  Sch 
mud  Padbury,  his  heirs  and  assigns  for  ever.  And  the 
testator  also  gave  unto  William  Crook  all  that  his  moiety 
of  and  in  the  leasehold  messuage,  &c.  in  Park-street,  and 
then  in  the  occupation  of  Mr.  Mamgles,  upon  the  trusts, 
until  the  determination  of  his  estate  and  interest  therein, 
to  receive  his  proportion  of  the  rents  and  profits  thereof 
and  invest  the  same  as  it  should  become  due  and  payable 
in  the  purchase  of  52.  per  Cent.  Bank  Annuities,  in  the 
name  of  his  niece  Mary  Cox  Brown,  daughter  of  his  late 
sister  the  wife  of  Henry  Brown;  and  he  directed  that  the 
produce  thereof,  together  with  the  interest  thereon,  should 
remain  invested  and  be  received  by  his  said  niece,  Mary 
Cox  Brown,  on  her  attaining  the  age  of  twenty-one  years 
or  day  of  marriage. 

John  Cox  died  in  1812,  leaving  Mary  Cox  Clark,  then 
Mary  Cox  Brown,  his  heiress-at-law  surviving. 


The   Plaintiff  insisted  that  Mary  Cox  Clark,  on  the 
death  of  John  Cox,  or  at  any  rate  on  attaining  twenty* 
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one,  was  bound  to  elect  whether  she  would  take  under  the  isso. 
will  of  John  Cox,  without  interposing  her  claim  as  heiress 
o{ Mary  Brown,  in  frustration  of  the  devise,  or  whether  she 
would  take  as  heiress,  and  give  up  the  leasehold  house  in 
Park-street,  bequeathed  to  her  by  the  same  will;  that 
Henry  Brown,  during  the  minority  of  Mary  Cox  Clark,  as 
her  father  and  guardian  elected  to  take  under  the  will,  and 
that  the  Plaintiff  lately  discovered  that  this  was  confirmed 
by  her  on  her  attaining  twenty-one,  and  that  her  father  ac- 
counted with  her  for  the  rents  and  profits  of  the  moiety 
of  the  leasehold  house  in  Park-street,  which  exceeded  in 
value  the  moiety  of  the  freehold  house  formerly  in  the 
occupation  of  Thomas  Upton;  that  Henry  Brown  from 
the  death  of  his  wife  received  one  moiety  of  the  rents  of 
the  freehold  house,  as  tenant  by  the  curtesy,  and  from 
the  death  of  John  Cox,  Catherine  Padbury,  and  after 
her  death  the  Plaintiff,  received  the  rents  of  the  other 
moiety  of  the  house  formerly  in  the  occupation  of  Thomas 

UptOfL 

Catherine  Padbury  died  in  1830. 

Mary  Cox  Clark  attained  the  age  of  twenty-one  on  the 
16th  of  December,  1831,  and  the  bill  charged  that  she 
was  a  trustee  for  the  Plaintiff  and  his  heirs  of  the  en- 
tirety of  the  house  formerly  in  the  occupation  of  Thomas 
Upton,  subject  to  the  interest  oi  Henry  Brown  in  a  moiety 
thereof,  as  tenant  by  the  curtesy,  and  that  she  ought  to 
have  conveyed  one  moiety  to  the  Plaintiff  and  his  heirs, 
and  the  other  moiety  to  Henry  Brown  for  life,  as  tenant 
by  the  curtesy,  and  after  his  death  to  the  use  of  the 
Plaintiff,  his  heirs  and  assigns. 

In  November,  1832,  Mary  Cox  Clark  executed  a  mort- 
gage, by  which  she  conveyed  and  assigned  the  legal  estate 
in  fee  simple,  not  only  in  the  house  occupied  by  Mr.  North, 
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but  in  her  one  moiety  of  the  house  occupied  by  Thonuu 
Upton,  to  Sophia  Layden  and  TT.  B.  JRcMnsden,  to  secure 
the  repayment  of  the  sum  of  1602.,  with  interest  By  an 
assignment  executed  in  July,  1837,  and  indorsed  upon 
the  mortgage,  Robert  Pearce  and  William  Crotby  M^Nae 
took  a  transfer  of  the  mortgage  from  Sophia  Layden  and 
W.  B.  Ramsden. 


In  1833,  WHliam  dark  and  Mary  Cox  Brown  inter- 
married; and  by  their  marriage  settlement,  executed  in 
June,  1833,  they  joined  in  conveying  the  house  occupied 
by  North  and  the  moiety  of  the  house  occupied  by  Upilon 
to  James  Brown,  since  deceased,  and  Percival  Turner,  for 
the  benefit  of  themselves  for  life,  with  remainder  for  the 
benefit  of  the  children  of  the  marriage,  of  whom  there 
were  seven,  who,  together  with  the  surviving  trustee  of 
the  settlement,  were  made  Defendants  to  the  bill 

The  bill  then  charged  that  the  mortgagees,  and  also  the 
trustees  of  the  settlement,  had  full  notice  of  all  the  docu- 
ments and  of  all  the  facts  stated  in  the  bill 

On  the  28th  of  August,  1833,  the  Plaintiff  and  the 
trustees  of  the  settlement  made  upon  the  marriage  of 
WUliam  Clark  and  his  wife,  together  with  Henry  Brown, 
joined  in  granting  a  lease  of  the  entirety  of  the  house 
formerly  in  the  occupation  of  Thomas  Upton  to  Mr.  Oas- 
son,  for  thirty  years  from  Lady-day,  1833,  at  a  rent  of 
202.,  which  was  made  payable  to  the  lessees  in  general 
terms. 


The  bill  then  prayed,  that  the  trusts  of  the  will  of 
JamfCs  SaJUehiU  remaining  unperformed  might  be  carried 
into  effect,  and  that  Robert  Pearce,  WiUiam  Clark,  and 
Mary  Cox  his  wife,  might  convey  the  freehold  house  and 
garden  formerly  in  the  occupation  of  Thomas  Upton  to 
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the  use  of  the  persons  who  now  had  become  entitled 
thereto;  and  that  it  might  be  declared  that  Mary  Cox 
Clark  upon  attaining  twenty-one,  besides  conyeying  to 
the  Plaintiff  in  fee  simple  one  moiety  of  the  last-men- 
tioned freehold  house  and  garden,  became  and  was  bound 
to  elect  whether,  as  the  heiress-at-law  of  Mary  Brovmy 
she  would  take  against  the  will  of  John  Cox,  and  hold 
the  other  moiety  of  the  said  last-mentioned  freehold  house 
and  garden,  and  assign  and  hand  over  to  the  Plaintiff  the 
said  moiety  of  the  said  leasehold  house  in  Park-streety 
and  the  rents  and  profits  derived  therefrom  since  the 
death  of  the  said  John  Cox,  or  a  competent  part  thereof,  or 
whether  she  would  take  imder  the  will  of  John  Cox,  and 
retain  the  moiety  of  the  leasehold  house  and  the  rents  and 
profits  derived  therefrom,  and  convey  the  last-mentioned 
moiety  of  the  freehold  house  and  garden  formerly  in  the 
occupation  of  Tkomaa  Upton  to  the  use  of  the  Plaintiff  and 
his  heirs,  subject  to  the  life  interest  of  the  said  Henry 
Brown  as  such  tenant  by  the  curtesy;  and  that  it  might 
be  declared  that  the  Defendant  Mary  Cox  Clark  had 
elected  to  take,  and  had  taken,  under  the  will  of  John  Cox; 
and  that,  accordingly,  besides  conveyingto  the  Plaintiff  in 
fee  simple  one  moiety  of  the  said  last-mentioned  freehold 
house  and  garden,  the  said  Robert  Pearce,  William  Clark, 
and  Mary  Cox  his  wife,  and  all  proper  and  necessary  parties, 
might  be  decreed  to  convey  the  other  moiety  of  the  same 
freehold  house  and  garden  to  the  use  of  Henry  Brown  for 
his  life,  as  tenant  by  the  curtesy,  with  remainder  to  the 
Plaintiff  in  fee.  And  in  case  the  Court  should  be  of 
opinion  that  the  Defendant  Mary  Cox  Clark  had  not 
irrevocably  elected  to  take  under  the  will  of  John  Cox, 
that  it  might  be  declared  that  the  said  last-named  De- 
fendant and  those  claiming  under  her  were  bound  to  elect. 


1860. 


Suttemeni, 


From  the  evidence  in  the  cause,  it  appeared  that  the 
lease  of  the  house  in  Park-etreet  expired  in  1819,  and  that 
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it  was  subject  to  a  rery  heavy  ground  rent;  and  that  the 
rent  arising  from  the  house  was  applied  during  her  in- 
fancy partly  in  her  maintenance;  and  that  a  surplus  of 
about  40Z.  was  laid  out  in  the  purchase  of  Long  Annuities; 
that,  upon  Mary  Cox  Clark  attaining  twenty-one,  an  ac- 
count was  rendered  to  her  by  Henry  Brown  of  the  rents, 
and  she  received  the  money  arising  from  the  sale  of  the 
Long  Annuities. 


Upon  the  cause  coming  on  before  the  Vuse-Chancdhr 
of  England,  he  declared,  that,  upon  attaining  the  age  of 
twenty-one  years,  Mary  Cox  Clark  was  bound  to  elect; 
and  that  Mary  Cox  Clark,  after  attaining  twenty-one, 
and  before  the  making  of  the  mortgage  to  Layden  and 
Ramsden,  had  duly  elected  to  take  under  the  wiU  of 
Jokn  Cox;  and  that  she  became  and  was  bound  not  only 
to  convey  to  the  Plaintiff  in  fee  simple  the  undivided 
moiety  of  the  freehold  house,  &c.,  to  which  John  Cox 
was  beneficially  entitled,  but  also  became  and  was  bound 
to  convey  to  the  Plaintiff  in  fee  simple  the  other  un- 
divided moiety  of  the  said  house,  &c.,  but  as  to  such 
last-mentioned  moiety,  subject  to  the  life  interest  of 
Henry  Brown,  as  tenant  by  the  curtesy;  and  it  was 
ordered,  that  the  Defendants  William  Clark  and  Mary 
Cox  his  wife,  Robert  Pearce,  and  William  Crosby  M^Nae, 
and  Percival  Turner,  should  convey  and  join  in  conveying 
the  entirety  of  the  house  to  the  Plaintiff,  freed  from  the 
mortgage  debt  and  all  incumbrances,  except  the  tenancy 
by  the  curtesy.  It  was  also  ordered,  that  the  same  five 
Defendants  should  deliver  up  to  the  Plaintiff  upon  oath 
all  deeds  and  documents  in  their  respective  possession 
relating  to  the  title  of  the  said  freehold  house,  or  such  t>f 
them  as  did  not  relate  to  premises  of  greater  valua  It 
was  also  ordered,  that  the  Plaintiff  should  pay  the  costs 
of  Henry  Brown,  against  whom  the  replication  had  been 
withdrawn,  and  who  had  been  examined  as  a  witness; 
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and  it  was  ordered,  that  the  Defendants,  WiUiam  Glark,        i860. 
Robert  Pearce,  and  WiUiam  Crosby  M^Nae,  and  Percival 
Turner,  should  pay  to  the  Plaintiff  his  costs  of  the  suit 

Against  this  decree  all  the  Defendants  except  Henry 
Brown  appealed. 


Mr.  Moling   and  Mr.  Shebbeare,  in    support  of  the     Argimmt. 
appeaL 

The  questions  in  this  case  are :  First,  Whether  this  is 
a  case  for  election ;  Secondly,  Whether  any  election  has 
been  made;  Thirdly,  Whether,  after  such  a  lapse  of  time, 
this  suit  ought  to  be  maintained. 

First,  To  raise  a  case  of  election,  it  should  be  clear  that 
the  testator  intended  to  dispose  of  what  did  not  belong  to 
him.  Now,  in  this  case,  John  Cox  by  his  will  gave  to 
Caiherina  Padbury  "all  that  my  freehold  messuage  on  lease 
to  Thomas  Upton;"  this  would  clearly  pass  the  moiety  to 
which  he  was  beneficially  entitled;  and,  if  the  words  are 
satisfied  by  that  construction,  the  Court  will  not  extend 
the  words  so  as  to  include  that  which  did  not  belong  to  • 
the  testator,  where  the  effect  of  that  would  be  to  disinherit 
the  heir.  The  Plaintiff  also  joined  in  the  lease  in  1833, 
and  thereby  admitted  that  the  parties  who  claimed  through 
Mary  Cox  Brown  were  interested  in  that  portion  of  the 
property.  That  transaction  is  quite  as  strong  against  an 
election,  as  the  acceptance  by  Mary  Cox  Brown,  from  her 
father,  of  a  sum  on  account  of  the  rent  of  the  leaseholds 
It  was  said  there  was  an  intention  to  dispose  of  the  en- 
tirety;  but  if  a  party  having  a  power  disposes  of  property, 
and  the  language  of  the  instrument  can  be  satisfied  by 
reference  to  any  property  or  any  interest  whatever  not  the 
subject  of  the  power,  it  shall  be  held  to  apply  to  that 
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property  or  that  interest,  and  not  to  the  subject  of  the 
power:  Denn  d.  NowdL  v.  Roake{(i).  And  in  this  cane 
sufficient  has  passed  to  answer  the  words  "  all  my  free- 
hold messuage/'  without  including  the  undivided  moiety 
belonging  to  Mrs.  Clarh  But  the  Plaintiff,  ever  since  the 
death  of  the  testator,  has  acquiesced  in  the  division  of  the 
property,  and  against  this  no  notice  could  affect  the  pur- 
chaser for  value:  ShutUetvorth  v.  OreavesQ)).  The  Defend- 
ants are  entitled,  at  all  events,  to  so  much  of  the  costs  of 
this  suit  as  asked  for  the  conveyance  of  the  one  moiety,  as 
no  application  had  ever  been  made  to  Mrs.  Clark  tooonvey  it 

Secondly:  Assuming  there  was  a  case  for  election,  the 
party  had  a  right  of  choice,  and  it  must  be  a  deliberate 
act:  Dillon  y. Parker (c)y  Edwards  v.  Morga/n{d);  and  the 
party  has  a  right  to  know  the  precise  and  relative  value 
of  the  property  before  he  can  be  put  to  his  election.  It 
was  said  that  there  had  been  an  election;  but,  in  Reynard 
V.  8pence(e),  the  holding  property  for  five  years  had  been 
held  not  to  amount  to  an  election;  that  part  of  the  de- 
cree/ therefore,  which  declares  that  Mary  Cox  Clark  has 
elected,  is  without  precedent 

Thirdly,  The  Plaintiff  has  allowed  so  many  years  to 
elapse  without  urging  his  claim,  and  has  so  far  acquiesced, 
that  the  Court  will  not  now  interfere:  Dummer  v.  Pit- 
cher (f),  Butricke  v.  Broadhurst^g),  Wake  v.  Wake(h), 

Mr.  T.  Parker,  junior,  appeared  for  Messrs  Pearce  and 
M^Nae;  and 

Mr.  Keene  for  Percival  Turner. 


(a)  6  B.  &  C.  721. 
\h)  4  My,  ti  Cr.  35. 

(c)  1  Swanst.  359. 

(d)  M*C1.  541, 


(e)  4  Beay.  103. 
(/)  2  My.  <k  K.  274. 
(g)  1  V©8.  jun.  171. 
(A)  Id.  335. 


0A8B8  IN  CHANOKRT. 
Mr.  BeOuU  and  Mr.  Kinglakey  in  support  of  the  decree. 

First,  The  word  "my"  is  sufficiently  indicative  of  the 
testator's  intention  to  pass  the  entirety  of  the  property. 
Secondly,  The  party  who  was  bound  to  elect  had  consumed 
the  property,  and  could  not  now  put  the  other  party  in 
the  same  condition.  She  had  thereby  determined  her 
election,  and  could  not  now  claim  the  right  of  a  new 
choice:  Rwmbald  y.  Rumbold(a),  Thirdly,  The  Phuntiff's 
claim  to  put  Mrs.  Clark  to  her  election  would  not  arise 
until  the  death  of  Henry  Brovm,  who  was  tenant  for  life 
of  the  moiety:  Duke  of  Leeds  y.  Earl  Amherst (b).  The 
parties  had  notice  of  the  Plaintiff's  equitable  title,  for  it 
was  inherent  in  the  deeds  under  which  they  took.  In  the 
lease  of  1833,  the  rent  was  reserved  generally  in  accord- 
ance with  the  rights  of  the  parties  in  the  property. 

Mr.  Olasee  appeared  for  the  Defendant  Henry  Brown, 
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Mr.  Molina  replied. 


The  LoBD  Chai^gbllor  afterward  delivered  the  follow- 
ing judgment : — 

Two  questions  are  raised  by  this  appeal;  first,  whether 
the  case  be  one  of  election ;  and  secondly,  whether  a  binding 
election  has  taken  place. — (His  Lordship  stated  the  circum- 
stances of  the  case).  The  first  question  depends  upon  the 
devise  in  the  will  of  John  Cow  of  the  house  and  premises 
at  Tottenham.  He  was  entitled  to  one  moiety  only,  and  his 
niece,  Mary  Cox  Brovm,  to  the  other  moiety.  The  gift  is 
in  favour  of  the  Plaintiff;  and  the  question  is,  was  it  in- 
tended to  apply  to  this  moiety  only,  or  did  the  testatorintend 


(a)  3  Yee.  60. 


(b)  13  Sim.  459. 
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to  give  the  whole  of  the  house  and  premises  to  the  Plain- 
tiff? If  he  intended  by  the  words  used  to  include  and 
give  the  whole,  it  is  immaterial  from  what  cause  that  in- 
tention proceeded, — whether  he  forgot  or  misunderstood 
his  rights,  and  assumed  that  he  was  entitled  to  take  the 
whole  of  that  house  to  himself,  leaving  the  other,  of  which 
he  was  also  entitled  to  one  moiety,  to  his  niece,  who  was 
entitled  to  the  other  moiety  of  it  Looking,  then,  to  the 
words  used  for  the  purpose  of  ascertaining  what  the  tes* 
tator  intended  to  give,  I  do  not  find  any  ground  for  a 
doubt  as  to  his  intention  to  give  the  entirety.  The  words 
are  ample,  complete,  and  correct  for  the  purpose,  but 
wholly  inapplicable  to  the  supposed  gift  of  a  moiety  only; 
and  if  this  were  matter  of  any  doubt,  the  terms  used  in 
the  gift  of  the  moiety  of  the  house  in  Farh-street,  in  which 
he  did  intend  to  give  a  moiety  only,  would  strongly  cor- 
roborate this  construction,  shewing  the  manner  in  which 
he  describes  a  moiety  of  premises,  when  his  intention  was 
only  to  give  a  moiety.  Upon  the  first  question,  therefore, 
I  think  the  declaration  and  decree  of  the  Vtce-ChanceUor 
clearly  right,  and  that  the  will  did  raise  a  case  of  election 
against  Mary  Cox  Brown,  the  owner  of  one  moiety  of  this 
property,  so  that  she  could  not  withhold  her  moiety  from 
the  Plaintiff,  who  the  testator  intended  should  have  it 
under  his  will,  without  giving  up  to  him  all  benefit  which 
she  took  under  the  will,  being  in  fact  only  the  testator's 
moiety  of  the  house  in  Park-street 


The  decree,  after  declaring  that  the  Defendant  Mary 
Cox  darky  formerly  Brown,  was,  upon  attaining  the  age 
of  twenty-one,  bound  to  elect,  declared,  that  after  attain- 
ing that  age,  and  before  the  making  of  the  mortgage 
to  Layden  and  Ramsden,  she  had  duly  elected  to  take 
under  the  will,  and  thereby  became  bound  to  convey  the 
moiety  of  the  testator,  in  the  premises  at  Tottenham, 
to  the  Plaintiff,  subject  to  the  estate  of  her  father  as 
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tenant  by  the  curtesy.  In  order  to  try  the  accuracy  of 
this  declaration,  the  facts  and  circumstances  which  fol- 
lowed the  death  of  the  testator  must  be  very  carefully  in- 
vestigated. 

The  testator  died,  according  to  the  statement  of  the 
bill,  in  1812.  At  the  time,  his  niece,  Mary  Cox  Brewn^ 
afterwards  dark,  was  under  twenty-one,  which  age  she 
attained  in  December,  1831,  and  in  1833  she  married  the 
Defendant  Clarh  The  act  relied  upon  by  the  bill,  and 
that,  I  presume,  upon  which  the  decree  declares  that  the 
testator's  niece,  Mary  Cox  Brown,  afterwards  Clark,  had 
elected,  is,  that  upon  her  attaining  twelity-one,  and  before 
her  marriage,  her  father,  who  had  received  the  rents  for 
her  of  the  leasehold  house  in  Park-street  during  her  mino- 
rity, paid  her  a  sum  of  about  402.  as  the  balance  of  his  re- 
ceipts, being  the  proceeds  of  the  moiety  of  the  rents  of  the 
leasehold  house  up  to  the  year  1819,  when  the  lease  ex- 
pired; the  whole  of  the  other  portion  of  the  rent  so  re- 
ceived by  him  on  account  of  his  daughter  having,  as  he 
states  (he  being  examined  as  a  witness),  been  expended 
by  him  in  her  maintenance  during  her  minority.  The  re- 
sult therefore  is,  that  the  Appellant  Mary  Cox  Clark,  for- . 
merly  Brown,  never  was  in  possession  or  in  the  receipt  of 
the  rents  or  profits  of  the  moiety  of  the  house  in  Park- 
street  at  any  time,  the  lease  having  expired  long  before 
she  attained  twenty-one;  but  that  her  father,  having  re- 
ceived such  rents  during  her  minority,  when  she  at- 
tained twenty-one  paid  over  to  her,  and  she  accepted,  a 
small  sum  as  the  balance  of  such  rents,  the  lease  itself 
having  long  before  expired.  There  cannot  be  a  stronger 
case  in  favour  of  the  alleged  election  than  would  have 
been  the  case,  if  the  lease  had  been  still  subsisting  when 
she  attained  twenty-one;  and  she  had  herself  received  402. 
on  account  of  the  moiety  of  such  rents;  but  then  it  be- 
comes necessary  to  inquire  into  the  history  of  the  property 
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as  against  which  this  election  is  supposed  to  have  been 
made;  for  if  a  party,  being  bound  to  elect  between  two 
properties  but  not  being  called  upon  so  to  elect,  continues  in 
the  receipt  of  the  rents  and  profits  of  both,  such  receipt, 
affording  no  proof  of  preference,  cannot  be  an  election  to 
take  the  one  and  reject  the  other.  And  so  if  the  other 
property  be  under  circumstances  that  it  does  not  yield  rent 
to  be  received  by  the  party  liable  to  elect,  but  such  party, 
particularly  if  with  the  knowledge  and  concurrence  of  the 
party  entitled  to  call  for  such  election,  deal  with  such 
other  property  as  her  own,  it  would  seem  that  such  acts 
ought  to  be  equally  insufficient  to  prove  an  actual  elec- 
tion; for,  in  both  cases,  there  is,  as  far  as  circumstances 
will  admit,  an  equal  dealing  with  the  two  properties,  and 
therefore  an  absence  of  proof  of  any  intention  to  elect  the 
one  and  reject  the  other.  Henry  Brown  being  tenant  by 
the  curtesy  of  the  half  of  the  house  at  TottenhaTOy  no  rent 
from  it  could  be  received  by  Mary  Cox  Brown^  afterwards 
Clark;  but  it  is  an  admitted  fact,  and  is  indeed  part  of 
the  statement  in  the  bill,  that  the  Appellant  Mary  Cox 
Broum,  afterwards  Clark,  aft;er  she  attained  twenty-one, 
and  before  her  marriage,  mortgaged  the  moiety  of  the  free- 
hold house,  which  mortgage  is  now  vested  in  the  Defend- 
ants and  Appellants,  the  transferees  of  the  mortgage ;  that, 
upon  her  marriage  in  1833,  she  settled  her  moiety  upon 
certain  trusts  for  the  benefit  of  herself,  her  intended  hus- 
band, and  the  issue  of  the  marriage,  and  that,  in  August, 
1833,  the  Plaintiff,  being  in  his  own  right  .entitled  to  one 
moiety,  joined  with  Henry  Brown,  entitled  as  tenant  by 
the  curtesy  to  a  life  estate  in  the  other  moiety,  and  the 
trustees  of  the  settlement  of  the  Appellants,  WiUiam 
Clark  and  Mary  Cox  his  wife,  in  a  lease  of  the  entirety 
of  the  house  and  premises  to  Oasson  for  thirty  years ;  prov- 
ing that  the  election  in  1831,  or  at  any  other  time,  was 
not  considered  by  any  of  the  parties,  including  the  Plain- 
tiff himself,  as  having  taken  place,  and  shewing  a  treating 
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with  the  property  against  which  the  election  is  supposed 
to  have  been  made,  neutralising  at  least  the  receipt  of  the 
balance  of  rent  from  the  property  supposed  to  have  been 
elected. 

The  Defendants  insisted,  that  whatever  the  Plaintiff's 
right  may  have  been  to  call  upon  Mary  Cox  Clark  to 
elect,  it  has  been  lost  by  the  lapse  of  time.  This  is  an- 
swered by  the  dates.  She  did  not  attain  twenty-one  until 
1831,  and  the  bill  was  filed  in  1847.  Then  and  now  the 
interest  in  the  moiety  of  the  premises  at  Tottenham  was 
reversionary,  Henry  Brown,  the  tenant  by  the  curtesy, 
being  still  alive.  The  interest  in  the  house  in  Park-street 
teiminated  in  1819  by  the  expiration  of  the  lease.  The 
Defendant,  as  I  understand,  at  the  hearing  being  now 
called  upon  to  elect,  chooses  to  take  the  moiety  of  the  pre- 
mises at  Tottenham,  and  must  therefore  account  to  the 
Plaintiff  for  the  rents  received  on  her  account  for  the 
moiety  of  the  house  in  Park-street  from  the  testator's 
death  in  1812,  to  the  expiration  of  the  lease  in  1819.  She 
did  not  indeed  receive  these  rents  herself,  but  they  were 
either  received  by  the  trustee,  Crook,  or  by  her  father  for 
her  use,  and  she,  electing  to  take  against  the  will,  is  bound 
to  make  good  to  the  disappointed  parties  the  value  of  the 
property  intended  for  them. 

The  costs  of  the  suit  must  remain  to  be  considered.  In 
my  view  of  the  case,  the  Plaintiff  has  failed  in  contending 
that  the  Defendant  Mary  Cox  Clark  had  elected  to  take 
the  half  of  the  house  in  Park-street,  and  upon  that  ground, 
the  Plaintiff  claiming  the  half  of  the  premises  at  Totten- 
ham,  it  became  necessary  to  make  a  case  of  notice  against 
the  parties  claiming  under  the  mortgage,  and  under  the 
marriage  settlement,  all  which  has  become  useless  ex- 
pense.   I  am,  therefore,  of  opinion  that  the  bill  must  be 
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dismissed,  with  costs,  as  against  such  parties;  and  as 
against  Mary  Cox  Clark  and  her  husband,  so  much  must 
be  dismissed,  with  costs,  as  prajs  that  it  may  be  declared 
that  an  election  had  been  made. 


A  testator  be- 
queathed "an 
annuity  of  212. 
per  annum, 
which  /.  pur- 
chased from 
J.  or    The 
testator  never 
had  an  annuity 
of  that  amount, 
but  he  had  pur- 
chased from 
/.  a,  for  3002., 
an  annuity  of 
462.  per  annum, 
and  had  insured 
theUfcof/.  Q, 
at  an  annual 
premium  of 
252.,  and  had 
made  an  entry 
in  his  books  of 
"3002.  lent  to 
/.  Q.  at  7  per 
cent,  212.:  252. 

})remium  on  po- 
icy  of  insurance 
for  3002.":— 
Hdd,  that  the 
whole  annuity 
of  462.  passed 
to  the  legatee. 

Where  a  de- 
cree whicli  is 
appealed  from 
is  affirmed  on 
the  chief  points, 
but  is  varied  in 
immaterial  par- 
ticulars only, 
the  Appellants 
will  not  be  ex- 
empted from 
paying  the  costs 
of  the  appeal. 


PURCHASE  v.  SHALLIS. 

John  SHALLIS  made  his  will,  dated  the  4th  of  Sep- 
tember, 1832,  which  contained  the  following  bequest :  "I 
give  to  my  sister,  Mrs.  Maria  Purchase,  a  leasehold  house, 
being  No.  51,  Chudesley  Terras,  Islington,  and  an  annuity 
of  21i.  per  annum,  which  I  purchased  of  and  receive  from 
Mr.  John  Gibbon.  Mrs.  Maria  Purchase  is  to  have  the 
rent  of  the  house  and  this  annuity  for  her  natural  life :  at 
her  death  they  shall  become  the  property  of  her  children ; 
the  rent  of  the  house  and  the  interest  of  the  annuity  shall 
be  for  the  sole  use  and  benefit  of  Mrs.  Maria  Purchase, 
and  shall  not  be  under  the  control  of  any  future  husband.'" 

The  testator  died  in  1833.  He  had  never  had  any  an- 
nuity of  the  amount  of  21Z.;  but  in  1829  he  had  pur- 
chased from  John  OObon  an  annuity  of  46i  for  the  life  of 
Oihbon,  for  a  sum  of  300L,  and  had  effected  an  assurance 
upon  Githon's  life ;  and  the  annual  premiums  in  respect 
of  that  assurance  amounted  to  252.  The  policy  had  been 
kept  up  by  the  executors  since  the  death  of  the  testator, 
and  a  sum  of  212.  per  annum  had  been  duly  paid  to  the 
Plaintiff.  Gibbon  died  in  October,  1844,  and  the  amount 
secured  by  the  assurance  had  been  paid  to  the  executors 
of  ShaUis. 

This  bill  was  filed  by  Mrs.  Purchase  against  the  execu- 
tors and  her  children,  and  prayed  a  declaration  that  the 
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Plaintiff  was  entitled  to  the  whole  of  the  annuitj  of  462.^         1350, 
and  also  to  the  policy  of  assurance,  or  that  the  money 
paid  in  respect  of  the  policy  might  be  invested  for  the 
benefit  of  the  Plaintiff  and  her  children. 

The  testator  had  made  entries  in  his  books  respecting 
this  annuity  in  the  following  form :  "  Lent  J.  Gibbon  300t 
upon  annuity,  at  71  per  cent  interest,  212.:  251.  premium 
on  policy  of  insurance  for  3002."  It  appeared  that  the  tes- 
tator had  also  purchased  several  other  annuities,  and  had 
insured  the  lives  of  the  grantors ;  and  that  in  his  own 
books  he  had  mentioned,  as  the  amount  of  each  annuity, 
the  sum  which  remained,  after  deducting  from  the  gross 
amount  the  sum  which  was  payable  for  the  annual 
premium. 

The  cause  was  first  heard  before  the  Vice-Chancellor  of 
England,  who  decided  in  favour  of  the  Plaintiff  on  the  first 
point,  and  ordered  accounts  to  be  taken  of  the  arrears  of 
the  annuity,  with  annual  rests,  and  allowed  interest  at  52. 
per  cent  upon  the  balance  from  time  to  time;  but  held 
that  the  Plaintiff  was  not  entitled  to  the  policy. 

The  executors,  one  of  whom  was  also  the  residuary  lega- 
tee, appealed  from  this  decision. 


Mr.  Bethell  and  Mr.  BazaJgette,  for  the  Plaintiff,  in  sup-     Argummi. 
port  of  the  decree. 

The  subject-matter  of  the  bequest  is  an  annuity  pur- 
chased from  GUbbon,  The  amount  of  it  is  incorrectly  de- 
scribed ;  but  that  error  will  not  vitiate  the  other  part  of 
the  gift,  which  is  sufficient  in  itself  to  pass  the  annuity. 
If  there  had  been  nothing  to  answer  the  description,  the 
bequest  must  have  failed ;  but  here  the  only  mistake  is 

BB2 
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with  regard  to  the  amount,  and  that  part  will  therefore 
be  rejected :  Miller  v.  Travers  (a),  Sdwood  v.  MUdmay  (6), 
Day  V.  Trig  (c),  Doe  d.  Beach  v.  The  Earl  of  Jersey  (d), 
Courtney  v.  Ferrers  (c),  Parkes  v.  Bott  (/),  Carver  v. 
Bowles (g),  Le  Oros  v.  CodcereU{h),  Wigram  on  Wills,  pp.  54, 
S6,  3rd  edit. 


Mr.  ZZoyd  and  Mr.  J.  H.  Law,  for  Defendants  in  the 
same  interest. 

Mr.  RoU  and  Mr.  Hetheringtotiy  for  the  Appellants. 

The  Plaintiff  assumes  the  point  which  is  principally  in 
dispute,  namely,  whether  there  is  a  wrong  description. 
The  testator  invested  3002.  in  an  annuity  of  46/.,  and 
effected  an  assurance  in  order  to  secure  the  principal. 
That  assurance  cost  him  252.  a  year,  which,  being  deducted 
from  the  annual  sum  of  462.,  left  him  an  annuity,  or  an 
amount  of  annual  income  of  212.,  and  the  testator  men- 
tioned it  in  that  manner  in  his  own  books.  There  is, 
therefore,  a  correct  description  of  this  particular  item  of 
his  property ;  and  an  annuity  of  212.  is  all  which  he  in- 
tended to  bequeath :  Wigram  on  Wills,  p.  12,  Prop.  III.  In 
D*Aglie  v.  Fryer  (j),  the  testatrix  bequeathed  all  the  money 
funded  hj  A.  B.  in  her  name,  in  the  Long  Annuities,  502L 
per  annum,  to  her  godson.  The  money  funded  by  A,  B. 
had  purchased  an  amount  of  652.  Long  Annuities,  but  it 
was  held  that  502.  only  passed  to  the  legatee. 


Mr.  Betheli  was  not  called  upon  to  reply. 


(a)  8  Bing.  244. 

(b)  3  Ves.  306. 

(c)  1  P.  Wms.  286. 
((Q  1  B.  <jk  Aid.  660. 
(e)  1  Sim.  137. 


(/)  9  Sim.  388. 
(g)  2  Riu8.  &  My.  304. 
(A)  6  Sim.  384. 
(0  12  Sim.  1. 
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The  LoBD  Chancellob  : — 

It  is  quite  clear  that  the  testator  meant  to  give  what  he 
himself  received ;  and  although  he  only  received  21L  a 
year  in  money,  yet  he  also  received  the  benefit  of  251 
a  year,  which  was  invested  in  insuring  the  grantor's  life. 
In  order  to  keep  them  separate,  he  divided  the  annuity 
into  two  parts  ;  namely,  211  a  year  which  he  received  as 
clear  income,  and  251  a  year  which  he  paid  in  order  to 
keep  it  perpetual ;  that  is,  to  secure  a  return  of  the  pur- 
chase-money on  the  expiration  of  the  life. 

No  case  has  been  cited  similar  to  the  present;  but  that 
which  was  last  cited,  D'Aglie  v.  Fryer,  comes  nearest  to 
it  It  may  be  a  matter  of  considerable  difficulty,  but  the 
question  is,  what  is  the  principal  description?  The  Vice- 
Chancellor  in  that  case  thought  the  principal  description 
was  50i.  a  year  Long  Annuities,  and  that  being  the  thing 
given,  it  was  not  to  be  affected  by  the  additional  descrip- 
tion, which  was  erroneous.  Where  the  thing  described  is 
considered  as  sufficiently  clear  to  indicate  the  intention, 
the  erroneous  description  cannot  hurt.  But  what  is  the 
thing  given  here?  It  is  an  "  annuity  of  21 Z.  a-year,  which 
I  purchased  of  and  receive  from  John  CUbbon"  There  is 
no  such  annuity ;  but  there  is  an  annuity  of  462.  purchased 
from  him,  and  it  has  only  obtained  the  description  of  21Z. 
a  year,  because  that  sum  remained  after  paying  the  in- 
surance on  the  life.  Still  the  thing  given  is  the  ''  annuity 
I  purchased  from  John  OMon,"  and  the  advantage  of  this 
entry  is  to  shew  how  that  mistake  arose.  So  far  as  regards 
the  testator  himself  and  his  own  property,  it  is  right  enough, 
for  the  testator  only  got  212.  a  year:  but  he  secured  the 
3002.  principal  by  insuring  the  Ufa  Therefore  the  legatee 
is  to  be  in  the  same  position  in  which  he  was  himself — she 
must  have  not  only  the  212.  a  year,  but  also  the  means  of 
keeping  up  the  policy. 


18IK). 


Judgment 
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No  case  has  been  cited,  nor  can  any  case  be  found,  where 
there  is  a  clear  distinct  gift  of  the  subject-matter,  and  an  er- 
roneous description  as  to  the  extent  or  value  of  it,  in  which 
the  erroneous  description  has  been  held  to  vitiate  the  gift. 
Here  is  a  perfect  description  of  the  subject-matter  of  the 
bequest,  as  an  annuity  purchased  from  John  Otbban,  but 
an  erroneous,  or  rather,  a  fanciful  description  of  it  is  added, 
as  being  2U.  a-year.  The  Vtce-Chancellory  I  think,  very 
properly  considered  that  the  policy  was  not  included  in 
this  gift,  and  in  that  case,  what  is  there  to  cut  down  the 
annuity  to  21i.  a-year,  which  indeed  is  only  warranted  by 
the  manner  in  which  the  testator  dealt  with  it?  I  cannot 
but  consider  this  as  a  gift  of  the  annuity  purchased  from 
John  Oibbon,  and  a  description  of  the  amount,  which  is  not 
accurate  according  to  the  amount  received,  but  which  is 
very  clearly  explained  by  the  mode  in  which  the  testator 
brought  this  annuity  into  account.  What  he  would  have 
done  if  his  attention  had  been  drawn  to  it,  cannot  be 
known.  He  might  have  reduced  it,  by  describing  it  as  an 
annuity  of  21Z.  per  annum,  "part  of  what  I  purchased  and 
receive  of  John  Oibbon,"  But  it  is  given  as  an  annuity, 
as  one  entire  thing.  If  a  man  gave  a  farm  or  house,  de- 
scribing it  sufficiently,  and  mentioned  the  rent  of  it  inac- 
curately, the  inaccurate  description  of  the  rent  could  not 
vitiate  the  gift  itself.  Here  we  have  a  clear  description 
of  the  thing  given,  and  an  inaccurate  statement  of  the 
money  to  be  received  from  it.  I  cannot  think  there  is 
any  rule  of  construction  which  would  justify  me  in  de- 
ciding that  211  a  year  only  is  the  subject-matter  of  this 
bequest,  it  being  a  gift  not  of  part  of  the  annuity,  but  of 
the  annuity  itself. 


I  do  not  understand  how  the  direction  for  annual  rests 
is  to  be  supported.  The  personal  representatives  who  re- 
ceived the  annuity  ought  to  have  paid  over  the  whole  to 
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the  Plaintiff,  but  only  paid  part  of  it  to  her.  I  do  not 
think  there  is  any  question  but  that  the  Plaintiff  is  en- 
titled to  interest;  but  it  is  unusual  to  give  compound  in- 
terest or  rests,  unless  there  is  a  case  of  fraud,  breach  of 
trust,  or  wilful  default  in  the  party  who  ought  to  have 
paid.  So  far  as  relates  to  annual  rests,  the  decree  must 
be  altered. 


1850. 


Some  discussion  then  took  place,  whether,  as  the  decree 
was  varied,  the  Appellants  ought  to  pay  the  costs  of  the 
appeal 

The  LoBD  Chakgellob  said,  that  as  the  Appellants  had 
failed  on  the  principal  point,  and  as  the  question  of  an- 
nual rests  did  not  appear  to  have  been  much  argued  be- 
fore the  Vtce-ChanceUor,  he  thought  the  variation  of  the 
decree  in  that  point  ought  not  to  relieve  the  Appellants 
from  the  obligation  of  paying  the  costs  of  an  appeal,  which 
was,  generally  speaking,  unsuccessful. 


JudffmaU, 


HIRST  V.  TOLSON. 


Feb.  27th. 
March  2nd. 


JL  HIS  bill  was  filed  by  Sarah  Hirst,  and  Henry  S.  Hirst  An  attorney,  to 
her  son,  against  the  executors  of  Richard  Tolson,  was  u^ded, 

died  before  the 

By  articles  of  agreement,   dated  in  November,  1845*  ^ffdd,^^t' 
Henry  S.  Hirst  was  articled  for  five  years  to  Richard  ^^^^^ 
Tolson,  who  was  an  attorney  and  solicitor.    Sarah  Hirst  order  part  of 

the  premium 

covenanted  to   provide  her  son   with   necessary  board,  paid  to  the  at- 
lodging,    and   apparel,    during  that   term;    and   Tolson  rej^doutof 
covenanted  to  take  Henry  8.  Hirst  as  his  clerk,  and  in-  ^i"  "*?*?»  ^^ 

•7  ^  '  ^        that,  although 

struct  him,  or  cause  him  to  be  instructed,  in  the  practice  he  had  cove- 
or  profession  of  an  attorney  and  solicitor  during  the  term  gtruct  the  clerk 

"or  cause  him 
to  be  inBtnicted,"  and  his  surviying  partner  had  agreed  with  his  executors  to  take  the  derk  for 
the  remainder  of  his  articles. 
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of  five  years,  A  premium  of  200t  was  paid  to  Richard 
ToUon ;  and  Henry  8.  Hirst  served  him  as  his  articled 
clerk  till  October,  1847,  when  ToUon  died.  The  Plaintiffs 
then  insisted  that  a  proportional  part  of  the  premium, 
viz.  120L,  should  be  returned  by  Tolsons  executors,  which 
they  refused  to  pay :  whereupon  this  suit  was  instituted 
to  obtain  payment  of  such  a  sum  as  the  Court  should 
consider  to  be  a  due  and  just  proportion  of  the  premium 
of  2001 

The  Defendants  stated  that  Richard  Tohon,  a  short 
time  previously  to  his  death,  introduced  a  partner  into 
his  business,  with  whom  they  had  made  arrangements  to 
take  Henry  S.  Hirst  for  the  remainder  of  his  articles. 
They  also  insisted  that  200i  was  not  more  than  a  proper 
remuneration  for  instructing  a  clerk  in  the  rudiments  of 
his  profession  for  the  first  two  years,  and  that  the  Plain- 
tiffs were  not  entitled  under  all  the  circumstances  to  have 
any  part  of  the  premium  returned. 

The  cause  came  on  to  be  heard  before  the  Vice- 
Chancelior  of  England,  who  decided  in  favour  of  the 
Plaintiffs,  and  referred  it  to  the  Master  to  inquire  what 
part  of  the  premium  ought  to  be  returned.  See  16 
Sim.  620. 

The  Defendants  appealed  from  his  Honor's  decision. 


ArgumenL         Mr.  Rolt  and  Mr.  Rogers  for  the  Plaintiffs. 

A  Court  of  equity  will  require  a  part  of  a  premium  to  be 
returned,  where  the  master  dies  before  the  term  is  expired  : 
Lockley  v.  Eldridge  (a),  Soam  v.  Bowden  (6),  Newton  v. 
Rowse  (c),  Therman  v.  AbeU  (d).     In  Wadsworih  v.  Gye  (e), 


(a)  Rep.  t.  Finch,  124. 
(6)  Id.  396. 
{€)  1  Vera.  460. 


{d)  2  Vera.  64. 

(<;)  Sid.  216;  1  Keb.  820. 


Arguma^t. 
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there  was  a  covenant  on  the  part  of  the  master  to  main-  i85o. 
tain  the  apprentice,  which  is  not  found  in  this  case; 
but  there  the  parties  succeeded  in  an  action  at  law,  and 
recovered  part  of  their  money.  In  Hale  v.  Webb  (a),  the 
Plaintiff  was  unsuccessful ;  but  in  that  case,  the  matter 
had  already  been  adjudicated  by  the  Chamberlain,  and  it 
was  upon  that  ground  that  this  Court  refused  to  inter- 
fere. In  Ex  parte  Prankerd  (6),  the  apprentice  had 
misbehaved,  but,  still  a  part  of  the  premium  was  re- 
covered. The  same  principle  is  acted  upon  in  bankruptcy : 
Ex  parte  Sandby  (c). 

Mr.  R.  Palmer  and  Mr.  AmpUett  for  the  Appellants. 

The  first  four  cases  which  have  been  cited  are  the  only 
cases  of  this  kind  in  which  this  Court  has  been  induced 
to  interfere.  In  Lockley  v.  Eldridge^  the  particulars  of 
the  agreement  are  not  stated,  and  it  appeared  that  the 
apprentice  had  been  ill-used.  In  Soam  v.  Bowden,  the 
apprentice  was  to  be  provided  with  "  lodging  and  diet," 
and  in  Wadsworih  v.  Oye,  where  the  covenant  was  to 
instruct,  and  to  find  board,  the  Court  said,  that  if  it  had 
been  to  instruct  only,  as  it  is  in  this  case,  there  would  be 
no  claim  for  a  return  of  the  premium.  In  Newton  v. 
Itowse,  the  master  was  ill  when  the  contract  was  made, 
and  a  return  of  part  of  the  fee,  in  case  of  death,  was 
contemplated  by  the  agreement.  It  appears,  also,  from 
the  note  in  RaWby's  edition,  that  there  was  fraud  in 
that  case. 

[The  LoBD  Chakcbllor. — If  the  Court  had  proceeded  on 
that,  it  would  have  required  the  whole  premium  to  have 
been  repaid.] 

The  claim  in  this  case  arises  entirely  in  consequence  of 
(a)  2  Bro.  0.  C.  78.  (i)  3  B.  A  Aid.  257.         (r)  1  Atk.  149. 
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Lord  Eldon  observed,  that  "  the  death  of  one  of  the  par- 
ties could  not  be  considered  as  an  accident  against  which 
this  Court  would  relieve."  The  Vice-ChanceUors  decree 
Argwnmit  ^^  grounded  upon  the  assumption  that  there  was  a  legal 
liabilitj ;  but  the  covenant  is  "  to  instruct  or  cause  to  be 
instructed/'  and  the  executors  are  willing  to  cause  the 
Plaintiff  to  be  instructed  by  the  partner  of  the  master. 
It  was,  however,  held  in  Wadsworth  v.  Oye,  that  the  cove- 
nant to  instruct  ceased  at  the  death  of  the  master,  and  the 
rule  of  law  is  so  stated  in  Williams  on  Executors,  1501. 
The  enactments  of. the  32  Geo.  Ill,  c.  57,  proceeded  on  the 
same  principle.  As  to  the  case  of  Ex  parte  Sandby,  the 
master  became  bankrupt :  that  was  his  own  act,  and  there- 
fore proof  was  allowed  for  the  premium. 

[The  Lord  Chancellor. — ^That  was  not  on  account  of  the 
covenant  at  alL  It  was  merely  on  the  equity  of  the  case 
— an  equity  which  arose  from  the  consideration  having 
been  paid,  but  the  instruction  not  having  been  given  in 
return  for  it.  In  Hale  v.  Webb  the  principle  was  adopted, 
that  the  Court  might  order  the  premium  to  be  returned, 
but  it  there  refused  to  do  so  on  other  grounds.  In  Stokes 
V.  Tvdtchen  (6)  Lord  C.  J.  Gibbs  said,  "  Supposing  the 
Plaintiff  to  be  an  innocent  party,  she  would  certainly  be 
entitled  to  recover  the  money  so  paid,  as  being  paid  with- 
out consideration."  That  shews  his  opinion  of  the  principle, 
although  he  decided  against  the  Plaintiff  on  the  ground 
of  her  having  been  a  party  to  a  fraud  on  the  revenue.] 

Cuff  V.  Brown  (c).  Ex  parte  Bayley  (d),  In  re  Thomp- 
son (e),  and  Hare  v.  Oroves  (/),  were  also  cited. 

Mr.  RoU  replied. 


(a)  17  Ves.  241.  ((Q  9  B.  &  C.  691. 

(h)  8  Taunt.  497.  {()  1  Exch.  Rep.  864. 

(c)  5  Price,  297.  (/)  3  Anst.  687. 
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The  Lord  Chancbllob: —  ig^o. 

It  is  certainly  singular  that  there  should  appear  so 
much  more  authority  applicable  to  this  case  in  former 
times  than  of  recent  date.  It  is  an  unfortunate  matter; 
but  I  should  consider  it  more  unfortunate  if  I  thought  it 
necessary  for  the  parties  to  go  to  a  court  of  law,  and  then 
to  come  back  here.  The  case  is  one  which  frequently  oc- 
curs; namely,  there  is  an  articled  clerk,  and  before  the 
term  of  his  articles  has  expired  the  master  dies ;  the  clerk 
loses  the  benefit  for  which  he  contracted  and  for  which 
his  firiends  paid  a  premium ;  and  the  question  is,  what  is 
the  remedy  to  which  the  articled  clerk  is  entitled,  in  con- 
sequence of  his  not  having  had  the  instruction  which  he 
ought  to  have  received?  The  administration  of  the  estate 
of  the  master  is  under  the  direction  of  this  Court;  and 
the  question  is  a  proper  one  for  this  Court  to  entertain, 
whether  the  claim  is  at  law  or  in  equity.  The  Court  is 
not  in  the  habit  of  sending  all  creditors  to  law  who  come 
here  to  prove  their  debts ;  and  although  on  a  purely  legal 
point  this  Court  will  not  take  upon  itself  to  decide,  but 
will  send  the  parties  to  law,  still  it  is  not  at  all  the  neces- 
sary practice  of  the  Court.  I  cannot  but  say  that  the 
personal  representatives  would  have  acted  better,  if  they 
had  not  raised  these  objections  to  so  perfectly  honest  a 
claim  for  a  return  of  part  of  the  premium;  but  as  the 
question  is  raised  I  must  decide  upon  the  strict  rights  of 
the  parties. 

In  the  first  place,  if  this  were  a  mere  question  of  cove- 
nant, this  Court  would  probably  have  declined  to  give  any 
decision.  The  claim  would  then  only  exist  in  damages, 
which  a  jury  would  assess.  But,  (m  the  other  hand,  if, 
independently  of  the  right  under  the  covenant,  there  is  a 
right  existing  which  arises  from  the  nature  of  the  transac- 
tion itself,  and  which  would  have  existed  without  any 
covenant,  namely,  a  right  to  have  part  of  the  money  re- 
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a  ground  for  the  interference  of  this  Court.  It  is  a  kind 
of  equitable  action  for  money  had  and  received,  and  the 
transaction  gives  to  the  party  whose  money  was  advanced 
Judgment.  2^  right  to  recover  part  of  it  back.  "Without  going  into 
the  old  cases,  there  is  the  observation  of  Lord  C.  J.  Oibbs^ 
in  Stokes  v.  Ttuitchen  (a),  which  I  have  already  quoted. 
The  only  question  discussed  there  was,  whether  there  was 
fraud  in  the  articles ;  and  Lord  C.  J.  Oibbs  was  of  opinion 
that  the  Plaintiff,  as  the  mother  of  the  apprentice,  ought 
not  to  recover,  because  there  had  been  an  attempt  to  de- 
fraud the  revenue.  It  was  a  question  of  violation  of  an 
Act  of  Parliament ;  which  Act  provided,  that  any  such 
violation  should  make  the  articles  void.  Therefore,  if  it 
had  not  been  for  that  objection, — if  there  had  been  no 
violation  of  the  Act,  which  the  Court  considered  the  Plain- 
tiff as  having  consented  to, — she  might  have  recovered. 

Now,  whether  the  consideration  fails  in  consequence  of 
the  deed  not  being  of  a  binding  character,  or  in  conse- 
quence of  the  death  of  the  party  before  the  expiration  of 
the  term,  is  immaterial.  It  is  like  the  case  of  a  marine 
insurance,  where  the  voyage  is  not  made,  nor  the  risk  in- 
curred, and  where,  consequently,  the  premium  may  be 
recovered  by  the  party  who  paid  it.  Here  the  party  pays 
money  for  instruction  which  he  cannot  enjoy;  therefore 
his  right  to  recover  it  is  quite  unconnected  with  the  cove- 
nant Upon  such  a  state  of  things  the  authorities  estab- 
lish, that  an  equity  arises  from  the  transaction,  independ- 
ently of  the  covenant.  If  that  be  so,  has  the  party  a  right 
to  come  against  the  intestate's  estate?  No  one  can  doubt 
it.  There  does  not  seem  to  have  been  any  question  raised 
in  the  cases  in  Vernon  as  to  the  jurisdiction  of  this  Court; 
it  was  not  only  entertained  to  that  extent,  but  it  was 

(a)  8  Taunt.  497. 
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carried  further  than  is  asked  for  hj  this  suit  In  Newton  1350. 
V.  Rowse  (a),  it  is  difficult  to  ascertain  upon  what  principle 
the  Court  interfered  in  apportioning  the  sum;  but  it  is  a 
distinct  authority  for  an  apportionment,  and  it  leaves 
quite  untouched  the  decisions^  so  far  as  they  establish  the  •M^w*"'- 
jurisdiction.  There  are  no  modem  cases  opposed  to  the 
older  authorities.  In  Hale  v.  Webb  (6),  Lord  KenyoUy  M.  R., 
having  the  full  matter  before  him  upon  an  application 
against  the  master  for  a  return  of  the  premium,  the  ques- 
tion arose  whether  this  Court  had  jurisdiction.  The  Court 
decided  the  case  upon  special  grounds,  namely,  that  the  par- 
ties had  agreed  to  cancel  the  articles.  Still,  if  the  Court 
has  jurisdiction  against  a  living  master,  d  fortiori  it  must 
have  it  against  the  estate  of  a  deceased  master.  That  was 
the  case  in  Lord  Kenyan's  time,  and  the  principle  was 
established  long  before  his  time,  and  has  since  been  acted 
on  at  law ;  and  is  it  reasonable  to  say  that  this  Court  has 
not  jurisdiction  in  the  present  case  ?  The  only  matter  for 
consideration  is,  whether  this  is  a  case  in  which  the  claim 
can  safely  be  adjudicated  upon  in  this  Court,  or  whether 
it  is  necessary  to  send  the  parties  to  establish  their  right 
at  law,  and  then  come  back  to  this  Court.  I  think  that 
there  is  a  debt  at  law  and  also  a  debt  in  equity;  and  that 
the  case  is  one  in  which  the  Plaintiffs,  having  such  debt, 
have  a  right  to  have  it  paid  in  the  due  administration  of 
the  estate. 

I  think  the  Vice-CfhcmceUor's  decree  right,  and  I  must 
dismiss  the  appeal,  with  costs. 

(a)  1  Vem.  460.  (b)  2  Bro.  C.  0.  78. 
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1850. 

Apra^^nd.    CARLISLE  v.  THE  SOUTH  EASTERN  RAILWAY 
^«y  1^.  COMPANY. 

An  Act  of  Par-  -L  HIS  was  a  motion  to  discharge  two  orders  of  the  Maa- 

i^S^ti^e  ^  ^/^  ^<>^y  dated  the  23rd  of  March,  and  the  17th  of 

tauM^^f  a^  April,  1850  (a).     By  the  former  order,  the  South  Eastern 

tion  of  a  pro-  Railway  Company  and  the  Directors  were  restrained  from 

from  one  BiOi-  Paying  any  dividend  upon  any  shares  in  the  said  Company, 

to*iMiother"cn-  ^^^^  ^o  much  of  the  railway  by  the  Brightoriy  LeweSy  and 

acted,  that  if  Hastings  Railway  Act  authorised  to  be  made  as  had  been 

that  portion  of  "^ 

the  railway  was  transferred  to  the  Souih  Eastern  Railway  Company,  should 
^tjSTSree  t®  opened  to  the  public  for  traffic ;  and  by  the  latter  order 
tamifff*™  '^*^  *^®  injunction  was  extended  to  restrain  the  Company  and 
ihould  not  be     the  directors  from  paying  any  dividends  which  had  already 

lawful  for  the      ,  ,     ,        ,  ^  ',        , 

Bailway  Com-    been  declared  upon  the  shares. 

pany  to  pay  any 
dividend  until 

the  whole  The  bill  was  filed  by  Thomas  Carlisle^  on  behalf  of  him- 

pieted.  T^'  ^^^^  ^^^  ^U  Other  the  shareholders  in  the  South  Eastern 
wi^kt^rtuh-  ^^'^^^y  Company,  except  the  Defendants,  against  the 
in  the  three       Company  and  the  existing  board  of  directors. 

years: — Hdd, 
that  the  Com- 

pny  were  pro-  By  the  Brightony  Lewes,  and  Hastings  Railway  Act,  JETowt- 
paying  any  di-  ings,  Rye,  and  Ashford  Extension,  which  was  passed  in 
oft^ir°^i«i  1845,  the  Brighton,  Lewes,  and  Hastings  Railway  Comr 
^^  ^^  ™^"Ii  P^^y  "^^re  authorised  to  make  a  railway  from  a  point  in  the 
emharked  in  parish  of  St  Mary,  Btdverhithe,  in  Sussex,  to  Ashford  in 
portion  of  their   Kent,  SO  as  to  foHu  a  juuctiou  between  the  Brighton,  Lewes, 

undertaking. 

that  one  shareholder  might  sue  on  behalf  of  himself  and  other  shareholders  to  restrain  the  payment 
of  any  future  dividend;  and  that,  notwithstanding  he  had  received  interest  on  his  shares  since  the 
expiration  of  the  three  years,  he  being  then  ignorant  of  the  enactment  in  question. 

Hdd,  also,  that  the  Plaintiff,  being  the  holder  of  some  shares  of  a  particular  class  which  were  jiot 
entitled  at  present  to  participate  in  any  dividend,  was  not  entitled,  on  a  bill  so  framed,  to  an  in- 
junction to  restrain  the  payment  of  a  dividend  already  declared,  the  other  shareholden  who  wen 
interested  in  those  dividends  not  being  parties  to  the  record  or  represented. 

Whether,  in  such  a  case,  any  adequate  remedy  exists,  without  nuiking  all  the  shareliolden  par* 
ties,  gucsre. 

(a)  This  application  was  heard  by  the  Lord  Chancdtor  at  his  priyate 
residence. 
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and  Hastings  Railway  and  the  Sotith  Eastern  Raikoay. 
And  the  Brighton ^  LeweSy  and  Hastings  Railway  Company 
were  thereby  authorised  to  transfer  to  the  South  Eastern  v. 

Railway  Company  all  the  powers  conferred  upon  the  former  Bajmbm  Rail- 
Company  by  that  Act,  with  reference  to  the  purchase  of  ^tl^°* 
land,  and  the  execution  of  a  portion  of  that  railway,  SiatemmL 
which  portion  when  executed  was  to  become  part  of  the 
undertaking  of  the  South  Eastern  RaUtvay  Company,  And 
it  was  further  enacted,  that  it  should  be  lawful  for  the  last- 
mentioned  Company  to  raise  410,000t  to  make  that  por- 
tion of  the  railway;  and  then  followed  an  enactment  by 
the  42nd  sect,  that  if  so  much  of  the  railway  by  that 
Act  authorised  to  be  made  as  might  be  transferred  to  the 
South  Eastern  Railway  Company ^  should  not  be  completed 
within  three  years  from  the  completion  of  such  transfer, 
it  should  not  be  lawful,  after  the  expiration  of  the  said 
period,  for  the  South  Eastern  Railway  Company ^  unless 
authorised  by  Parliament  so  to  do,  to  pay  any  dividend 
until  the  whole  of  the  said  railway  should  be  opened  to 
the  public  for  traffic. 

An  indenture  was  afterwards  executed,  dated  the  21st 
of  August,  1845,  by  which  the  Brighton^  Lewes,  and  Hast- 
ings Railway  Company  transferred  to  the  South  Eastern 
Railway  Company  all  the  powers  conferred  upon  them  by 
the  Act,  with  reference  to  that  portion  of  the  line. 

A  general  meeting  of  the  latter  Company  was  held  in 
September,  1845,  at  which  a  resolution  was  passed,  author- 
ising the  raising  of  a  further  capital  for  the  purposes  of 
that  portion  of  the  railway  before  mentioned,  together 
with  several  other  railways  and  works  ;  and  it  was  resolved 
that  no  dividend  should  be  payable  in  respect  of  any  such 
new  share,  until  six  months  after  the  day  to  which  a  divi- 
dend should  have  been  declared  on  the  then  existing  shares 
of  the  Company,  next  following  the  opening  for  traffic  of 
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18/K)         ^^^  latest  in  point  of  execution  of  the  new  lines  of  rail- 
way and  works  referred  to  in  the  preceding  part  of  that 
resolution  ;  and  that  it  was  expedient  to  apply  to  Parlia- 
B^™  Sair  "^®^*  for  powers  to  provide  funds  for  making  certain  other 
WAT  Co.       railways ;  and  that  the  additional  capital  should  be  raised 
Siaiemeiu.      by  new  shares :  with  a  proviso  similar  to  the  last,  that 
no  dividend  should  be  paid  on  the  new  shares  till  after 
the  completion  of  all  the  projected  works. 

Shares  were  issued  shortly  afterwards,  which  were  de- 
scribed in  the  accounts  of  the  Company,  as  '^  The  Consoli- 
dated No.  3  Shares." 

Several  Acts  of  Parliament  were  subsequently  passed 
authorising  the  Company  to  make  other  railways,  and  to 
raise  further  capital 

A  general  meeting  of  the  Company  was  held  in  Sep- 
tember, 1846,  when  it  was  resolved  to  raise  a  sum  of 
2,850,0002.  by  shares,  upon  the  terms  of  the  resolutions 
of  the  meeting  of  September,  1845;  and  the  shares  issued 
in  pursuance  of  this  resolution  were  described  in  the  ac- 
counts of  the  Company  as  ''The  No.  4  Shares."  The 
Plaintiff  purchased  100  of  the  No.  4  shares. 

The  period  of  three  years  from  the  completion  of  the 
transfer  expired  on  the  21st  of  August,  1848;  but  the  por- 
tion of  the  line  from  St  Mary,  BtUverhithe,  to  Ashford, 
was  not  yet  completed.  The  directors  had,  however,  con- 
tinued to  pay  half-yearly  dividends  on  the  shares  in  the 
Company,  and  intended  to  procure  another  dividend  to 
be  declared  at  a  meeting  which  was  to  be  holden  on  the 
14th  of  March,  1850. 

The  bill  charged  that  the  payment  of  any  dividend 
since  August,  1848,  was  illegal ;  that  neither  the  Plain- 
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tifiy  nor  any  of  the  holders  of  No.  4  shares,  had  ever  re- 
ceived any  dividend  on  their  shares,  but  that,  in  order  to 
indace  payment  of  the  calls  on  No.  3  shares  and  No.  *     m^  g. 
shares,  the  Company  had  resorted  to  the  expedient  of  pay-  Eastibh  Bail- 

ing  interest  at  the  rate  of  5Z.  per  cent  per  annum  upon         ' 

the  amount  paid  on  those  shares,  which  interest  had  been 
paid  out  of  the  capital  of  the  Company. 

The  bill  also  charged,  that  there  was  not  now  sufficient 
capital  of  the  Company  raised  on  the  No.  3  shares,  remain- 
ing to  complete  the  portion  of  the  railway  so  transferred 
as  before  mentioned. 

The  bill  prayed  a  declaration,  that,  under  the  circum- 
stances aforesaid,  the  payment  of  any  dividends  was  ille- 
gal; and  that  the  Company  and  the  directors  might  be  re- 
strained firom  paying  dividends,  in  the  terms  in  which  the 
injunction  was  granted. 

The  bill  was  filed  on  the  14th  of  March,  1850,  and  on 
the  same  day  a  general  meeting  of  the  shareholders  of  the 
Company  took  place,  and  a  further  dividend  was  declared 
On  the  23rd  of  March,  the  Master  of  the  Rolls  granted  an 
injunction  to  restrain  the  payment  of  future  dividends; 
but  some  discussion  having  arisen  as  to  the  Company  hav- 
ing sufficient  funds  for  the  completion  of  this  particular 
portion  of  the  railway,  and  applicable  thereto,  the  matter 
was  again  mentioned  to  his  Lordship  on  the  I7th  of  April, 
when  the  propriety  of  restraining  the  Company  from  pay- 
ing the  dividend,  which  had  been  declared  at  the  meeting 
on  the  14th  of  March,  was  considered,  and  his  Lordship 
extended  the  injunction,  and  restrained  the  payment  of 
that  dividend  also. 

These  were  the  two  orders  which  the  Defendants  now 
sought  to  discharge. 
Vol.  IL  C  C  L.  C. 
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1860.  It  was  contended,  on  behalf  of  the  Company,  that  the 

"carimm      Plaintiff  had  attended  general  meetings,  and  had  received 
••  interest  on  his  shares,  since  the  expiration  of  the  three  years 

BASTBRirRAiir  from  thc  complctlon  of  the  transfer,  and  that  he  had  thus 
acquiesced  in  the  payment  of  dividends,  and  was  precluded 
from  raising  the  objection.  The  Plaintiff  on  the  other  hand 
stated,  that  he  was  not  aware  of  the  existence  of  the  42nd 
sect,  of  the  Act  above  mentioned,  until  a  short  time  be- 
fore the  filing  of  this  bill.  It  was  also  contended,  on  the 
part  of  the  Company,  that,  as  the  Plaintiff  was  precluded 
by  the  terms  on  which  the  No.  4  shares  were  issued,  from 
receiving  any  dividends  at  present,  he  was  not  authorised 
to  file  a  bill  on  behalf  of  the  holders  of  the  old  shares, 
whose  interest  was  promoted  by  receiving  dividends;  and 
therefore,  they  and  the  Plaintiff  had  no  common  interest 
on  that  point. 


Aiyumeiu.         Mr.  iZ.  Palmer  and  Mr.  J.  BwUy  appeared  for  the 
Company. 

Mr.  RoU  and  Mr.  BoviU  for  the  Plaintiff. 


The  Lord  Changellob: — 

Jwigmeiu.  So  far  as  regards  the  several  matters  discussed  before 
the  Master  of  the  MoUsy  and  decided  by  his  judgment,  I 
certainly  concur  in  the  opinions  he  has  expressed.  After 
a  careful  perusal  of  the  enactment  upon  which  the  ques- 
tion depends,  it  is,  I  think,  impossible  to  give  to  the  word 
"  dividend"  any  other  meaning  than  that  of  a  dividend  of 
the  Sov^  Eastern  Railway  Company;  it  is  the  only  divi- 
dend which  could  be  made.  I  think,  also,  that  there  is 
no  proof  of  any  such  acquiescence  as  can  bar  the  Plaintiff 
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of  the  equity  he  seeks.    There  is  not  only  no  proof  of  the        IS60. 
knowledge  of  the  adverse  right,  and  consent  by  conduct      cIrubm 
in  the  enjoyment  of  it,  bat  a  positive  denial  of  any  such     „     |- 
knowledge.  The  Plaintiff  had,  indeed,  the  means  of  know-  Eabtbiui  Raiit 

ledge  from  the  contents  of  the  Act  under  which  he  de-         * 

rived  his  title;  and  this  would  have  deprived  him  of  his  "Mc^witf. 
equity  in  some  cases,  as  against  a  competing  equity,  but 
cannot  deprive  him  of  a  right  to  enforce  the  provisions  of 
an  Act  of  Parliament,  in  favour  of  others  having  no  claim 
at  law  or  in  equity.  So  much  of  the  bill  as  seeks  the  re- 
straint upon  payment  of  future  dividends  is  simply  to  pre- 
vent the  violation  of  the  Act  of  Parliament,  and  to  pre- 
vent the  distribution  of  any  of  the  Company's  funds  as 
dividends,  until  certain  works  have  been  completed.  This 
being  a  duty  common  to  all  the  shareholders,  and  probably 
a  benefit  to  all,  the  bill  on  behalf  of  the  Plaintiff  and  all 
other  shareholders  except  the  directors,  would  be  one  of 
the  ordinary  description,  in  which  the  practice  of  the 
Court  permits  such  representations  in  pleading;  and  so 
far  I  think  the  pleadings  proper,  the  case  proved,  and  the 
injunction  right 

But  here  the  difficidty  of  the  case  appears  to  me  to  be- 
gin. The  dividend  was  declared  on  the  14th  of  last  March, 
at  which  time  there  was  no  injunction;  and  however  il- 
l^al  and  improper  it  may  have  been  so  to  violate  the  pro- 
visions of  the  Act,  the  question  I  am  considering  is,  whe- 
ther the  Plaintiff  in  this  suit,  constituted  as  it  is  with  re- 
spect to  parties,  can  maintain  the  injunction,  so  far  as  re- 
gards the  dividend  so  declared,  supposing  the  injunction 
against  the  payment  of  such  dividend  had  been  the  only 
relief  prayed.  The  Plaintiff,  and  others  entitled  to  shares 
No.  3,  &C.,  are  not  entitled  at  present  to  any  dividend,  but 
the  great  body  of  the  shareholders  of  the  8ov;th  EaMem 
Railway  Company  are,  or  rather  would  be,  but  for  the 
prohibition  upon  which  the  injunction  is  founded.     How 

CC2 
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1850.        are  these  other  shareholders  represented?      Not  by  the 

Cablisu      Plaintiff  and  those  associated  with  him,  which  in  terms 

V.  they  are,  because  the  bill  contends  that  the  dividend  so 

Th«  South 
KinBRH&Aiir  declared  ought  not  to  be  paid;  but  all  these  other  share- 

^t '       holders  are  interested  in  contending  that  it  ought,  and  in 

Jitdgmeni.  insisting  that  whatever  may  be  the  rule  as  respects  the 
Company,  the  declaration  of  the  dividend  gave  to  each 
and  every  of  those  in  whose  favour  it  was  made  a  separate 
and  distinct  right  to  the  sum  so  allotted  to  him,  and  thus 
created  an  interest  directly  opp)sed  to  the  case  made  and 
the  relief  prayed  by  the  bill.  I  do  not  inquire  what  re- 
medy each  shareholder  may  have  for  a  dividend  declared 
in  his  favour  and  not  paid;  but  the  payment  being  to  be 
made  out  of  the  funds  of  the  Company,  the  claim  must  be  ad- 
verse to  the  Company,  and  cannot  be  represented  by  those 
who  take  upon  themselves  the  interests  of  the  Company. 
The  cases  of  Davis  v.  The  Bank  of  England(a)  and  Coles  v. 
2%e  Bank  of  England{b),  shew,  at  least,  that  at  law  the 
title  of  a  party  to  whom  a  dividend  is  payable  is  recog- 
nised as  a  separate  and  independent  right  As  to  the  di- 
vidend declared,  therefore,  there  is  not  only  no  commu- 
nity of  interest,  but  a  direct  adverse  interest,  as  between 
the  Plaintiff  and  those  other  shareholders;  and  no  bill  on 
behalf  of  the  two  can  be  maintained.  This  being  so,  these 
shareholders  are  not  represented  at  all,  for  there  are  no 
Defendants  representing  their  interests,  if  that  would  have 
been  sufficient,  which  I  by  no  means  assume  The  only 
Defendants  are  the  directors,  as  such,  there  being,  as  I  be- 
lieve, no  allegation  of  their  being  shareholders.  The  re- 
sult is,  that  these  shareholders,  whose  dividends  are  thus 
stopped,  are  not  in  any  shape  parties  to  the  suit,  nor  can 
they  in  any  manner  intervene  in  it;  but  they  are  most 
grievously  affected  by  the  injunction  if  it  ought  not  to 
have  interfered  with  the  dividend  declared.    And  in  what 

(a)  2  Bing.  398  ;  6  B.  <b  C.  185.  {b)  10  A.  it  B.  449. 
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situation  does  the  order  leaye  them  and  the  Compiiny?  The        i860, 
injunction  cannot  deprive  these  shareholders  of  any  re-      cImBui 
medy  they  may  be  entitled  to  at  law  or  in  equity  for  pay-  ^' 

ment  of  the  declared  dividend,  or  protect  the  Company  Bastibh  Bjoxt 
against  any  such  claim.  Each  shareholder  may  therefore 
institute  proceedings  for  that  purpose,  and  the  Company, 
if  they  can  support  an  injunction,  would  have  to  obtain 
it  in  each  particular  case;  a  course  of  proceeding  leading 
to  infinitely  more  litigation  and  difficulty  than  would 
arise  from  making  all  the  shareholders  parties  to  the 
Plaintiff's  bill,  if  that  were  necessary.  In  neither  case 
would  the  course  of  proceeding  be  satisfactory,  or  well 
adapted  to  meet  the  exigencies  of  the  case;  but  this  pos- 
sible state  of  things  has  been  foreseen  and  no  remedy  sug- 
gested. In  MozUy  v.  Alston  {a)  I  am  reported  to  have 
said,  that  "  where  the  grievance  complained  of  is  common 
to  a  body  of  persons  too  numerous  to  be  all  made  parties, 
the  Court  has  permitted  one  or  more  of  them  to  sue  on 
behalf  of  all,  subject,  however,  to  this  restriction,  that  the 
relief  which  is  prayed  must  be  one  in  which  the  parties 
whom  the  Plaintiff  professes  to  represent  have  all  of  them 
an  interest  identical  with  his  own;  for  if  what  is  asked 
may,  by  possibility,  be  injurious  to  any  of  them,  those 
parties  must  be  made  Defendants,  because  each  and  every 
of  them  may  have  a  case  to  make  adverse  to  the  interest 
of  the  parties  suing:  Taylor  v.  Salmon {b),  WaUworik  v. 
HoU(c),  If,  indeed,  they  are  so  numerous  that  it  is  im- 
possible to  make  them  all  Defendants,  that  is  a  state  of 
things  for  which  no  remedy  has  yet  been  provided."  In 
Richardson  v.  Larp€nt(d)  and  Evans  v.  Stokes  (e),  the  diffi- 
culty occurred,  but  the  objection  prevailed. 

Many  cases  may  occur  in  which  this  difficulty  must  lead 
to  a  failure  of  justice,  and  it  is  much  to  be  wished  that  some 

(a)  1  Ph.  798.  ((0  2  Y.  &  C.  C.  C.  607. 

(b)  4  My.  &  Cr.  134.  (e)  1  Keen,  24. 

(c)  Id.  619. 
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remedy  could  be  suggested  for  it.     I  have  in  this  instance 

only  to  deal  is^ith  the  case  as  I  find  it  upon  these  pleadings; 

„    ^'  and  in  truth  the  real  difficulty  so  leading  to  a  failure  of 

The  South      .       .  ,  .       .        ,.  rr     .,     t       ,.    .-.      j 

BAniRMRAiL-  justice,  does  not  arise  m  this  case.     Until  the  diYidend 

*       was  actually  declared,  the  Plaintiff's  remedy  was  without 

jMdffmau,     difficulty,  and  his  failure  as  to  part  of  what  he  asks,  arises 

only  from  his  being  too  late  in  his  application.     Had  the 

dividend  been  paid  as  well  as  declared,  he  could  not  in 

such  a  suit  as  this  have  asked  for  repayment  from  the 

shareholders;  and  for  the  purpose  of  this  suit,  and  the  form 

in  which  it  is  brought  before  me,  I  consider  the  two  cases 

as  falling  within  the  same  principle. 

My  order  therefore  is,  that  so  much  of  the  injunction  as 
restrains  the  payment  of  any  dividends  declared  before  the 
injunction,  be  discharged,  and  that  the  rest  of  the  order  be 
affirmed. 


Jan.  nth.  BEALE  v.  SYMOND& 

Where  the  pro-  JL  HIS  was  a  motion  to  discharge  an  order  of  the  Vice- 
•dmmiitrBtioii  Chancellor  of  England,  dated  the  11th  of  December,  1849, 
S!^^^  whereby  it  was  ordered  that  two  parties  who  had  been  re- 
J^'^^y^^  ported  by  the  Master  to  be  specialty  creditors  of  Samud 
it  was  giyento  BeoJe,  the  testator  in  the  pleadings  named,  and  six  parties 
Se^^roy^to  ^^^  ^^^  been  reported  to  be  simple  contract  creditors, 
^^MmS^^t  ^^^^^^  b*v®  *^^  conduct  of  these  suits  until  farther  order; 
vrder.  and  that  these  causes  should  be  transferred  from  the  office 

Statement,  of  Sir  William  Home  to  the  office  of  Master  Brougham, 
Sir  W,  Horns  having  been  prevented  by  illness  from  at- 
tending at  his  office. 

The  Plaintiff  was  the  devisee,  and  one  of  the  residuary 
legatees  of  the  testator  whose  estate  was  being  adminis- 
tercd.  The  parties  to  the  suits  were  the  son,  daughter, 
and  grandchildren  of  the  testator,  who  were  all  interested 
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under  the  wilL  The  decree  was  made  in  Febroary,  1841, 
and  in  December,  1841,  there  was  a  warrant  to  consider 
the  decree.  In  1843  application  was  made  by  a  simple 
contract  creditor  for  the  conduct  of  the  suit,  but  his  debt 
was  paid  by  the  Plaintiff 


The  Lord  Chancellob  said,  he  thought  that  the  order 
of  the  Vice-Chancellor  was  a  very  proper  order,  and  that 
the  introduction  of  the  words  until  further  order  limited 
the  power  of  the  creditors  in  a  very  proper  manner ;  and 
that  the  motion  should  be  refused,  with  costs:  but,  as  Sir 
William  Home  had  now  recovered,  and  attended  at  his 
office,  that  part  of  the  order  which  transferred  the  suits  to 
another  Master  might  be  omitted. 


(a)  2  Madd.  183. 


{b)  3  Mer.  458. 


870 


1850. 


Mr.  RoU,  Mr.  Whithread,  Mr.  Stuart,  and  Mr.  Shaptery     ArgmunL 
appeared  for  the  diiferent  parties. 

Powdl  V.  Wallworth  (a),   and  Sims  v.  Ridge  (6),   were 
cited. 


Indgmmi, 


In  re  THE  DIRECT  EXETER,  PLYMOUTH,  AND       J^^. 
DEVONPORT   RAILWAY    COMPANY,   Ex  parte 
BESLEY. 

Ass  order  had  been  made  under  the  Joint-stock  Com-  An  uMdatioii 
panies  Winding-up  Act,  for  winding  up  the  affairs  of  the  Jh^pu^^e  o7 

making  a  nuH- 
way»  and  waa  proTiaionally  registered.  A»  allowed  his  name  to  be  inserted  in  the  list  of  the  proyi- 
sional  committee,  but  afterward  directed  it  to  be  withdrawn,  and  he  declined  to  take  any  shaies. 
The  provisional  committee  appointed  a  managing  committee,  and  certain  expenses  were  incurred,  and 
the  scheme  was  ultimately  abandoned.  A .  then,  for  the  first  time,  attended  some  meetings  of  the 
provisional  committee,  and  signed  an  agreement,  together  with  other  members  of  the  provisional 
committee,  to  bear  equally  any  payments  which  any  of  them  might  b*  subjected  to  on  account  of 
the  expenses  and  liabilities  of  the  Company.  A.  paid  several  sums  of  money  on  account  of  his  con* 
tribution : — Held,  that  the  association  was  sufficiently  formed  to  be  a  Company  within  the  meaning 
of  the  Winding-up  Aot,  and  that  the  name  of  .d.  waa  properly  inserted  in  the  list  of  oontrihnUviet. 
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1860.        Direct  Exeter,  Plymoutky  and  Devonport  Railway  Company, 

j^^        and  the  name  of  William  Henry  Besley  had  been  inserted 

ThiDimwt    by  the  Master  in  the  list  of  contributoriea    The  Vice- 

xovTH,  AND    Chancellor  Knight  Bruce  had  ordered  it  to  be  struck  out 

IU*LWAT^Co.,  ^^  ^^®  ^^  ^^^  brought  before  the  Lord  Chancdlor  by 

-fir  parte      ^^v  of  appeal  (a). 

^f^^*^"^*'  The  Company  was  projected  for  the  purpose  of  making 
a  railway  between  Exeter  and  Plymouth,  and  was  provi- 
sionally registered.  In  October,  1845,  Besley  was  solicited 
by  one  of  the  provisional  committee  to  become  a  member 
of  the  committee.  Mr.  Bedey  verbally  assented,  with  the 
understanding  that  he  was  not  to  incur  any  responsibility. 
On  the  7th  of  October,  the  provisional  committee  ap- 
pointed a  committee  of  management.  On  the  3rd  of 
November,  1845,  the  managing  committee  passed  a  reso- 
lution as  to  the  allotment  of  a  certain  number  of  shares  to 
each  member  of  the  provisional  committee. 

On  the  6th  of  November,  1845,  Mr.  Besley  wrote  to  the 
secretary  of  the  Company  as  follows: — 

"  Sir, — I  find  it  will  not  be  convenient  for  me  to  take 
up  the  shares  which  are  allotted  to  me  as  one  of  the  pro- 
visional committee  of  The  Direct  Exeter,  Plymouth,  and 
Devonport  Railway  Company;  I  must,  therefore,  request 
that  my  name  may  be  taken  from  the  list;  and  I  give  you 
this  early  information,  that  I  may  be  no  obstacle  to  the 
shares  being  allotted  to  another  person. 

(Signed)         "  W.  H.  Bbslbt." 

In  the  minute-book  of  the  Company  was  an  entry  with 
respect  to  a  meeting  of  the  managing  committee,  held  on 
the  7th  of  November,  as  follows: — 

"  Letters  from  Capt.  Berkley,  W.  H.  Bedey,  Esq.,  and 
(a)  This  case  was  heard  before  Lord  Chttenhaim  at  hia  private  reddence. 
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others,  desiring  to  withdraw  their  names  firom  the  provi- 
sional committee,  having  been  laid  before  the  committee, 
it  was  resolved,  that  the  secretary  be  instructed  to  inform 
any  gentleman  wishing  to  have  his  name  withdrawn  from 
the  provisional  committee,  that  his  wish  shall  be  complied 
with  in  the  future  publications  of  the  Company." 

This  resolution  was  not  communicated  to  Mr.  Bedey, 
and  it  appeared  that  his  name  continued  on  such  list  until 
the  order  for  winding  up  the  affairs  of  the  Company. 


877- 


I860. 

In  re 
Thk  Dirbot 

BXITBR,  FlT- 
MODTHy  AHD 
DlTOHPORT 

Railway  Co., 
Ex  parte 
Bkslbt. 

Statement 


The  scheme  was  afterward  abandoned,  and  on  the  31st 
of  December,  184f5,  a  meeting  of  the  provisional  committee 
was  held,  at  which  they  considered  the  means  of  meeting 
the  liabilities  of  the  Company.  It  appeared  that  Besley 
attended  that  meeting,  it  being  the  first  meeting  of  the 
committee  that  he  had  attended ;  but  he  stated  that  he 
was  not  present  until  all  the  resolutions  were  passed.  That 
meeting  passed  a  resolution,  that  each  member  of  the  pro- 
visional committee  should  pay  3«.  per  share  on  100  shares. 

On  the  14th  of  January,  Mr.  Bedey  paid  to  the  credit 
of  the  Company  15Z.,  as  his  contribution  in  respect  of  the 
liabilities  of  the  Company,  being  at  the  rate  of  3«.  per 
share  on  100  shares.  On  the  19th  of  January,  1846,  Mr. 
Bedey,  and  several  other  members  of  the  provisional  com- 
mittee, signed  an  agreement  to  bear  an  equal  proportion 
of  the  debts,  damages,  and  costs  which  any  of  the  persons 
signing  the  agreement  might  be  compelled  to  pay  in  respect 
of  the  Company. 


On  the  2nd  of  March,  1846,  another  meeting  of  the 
provisional  committee  took  place,  at  which  some  resolutions 
were  passed,  which  were  communicated  to  Mr.  Bedey  by 
the  following  letter,  dated  the  12th  of  March,  1846,  from 
the  secretary  of  the  Company: — 


StatemaU. 
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I860.  "  Sir, — I  am  instructed  to  forward  to  jon,  us  one  of  the 

^7^*^  provisional  committee,  a  copj  of  the  resolutions  unani- 
The  Biuot  mously  adopted  at  a  general  meeting  of  the  provisional 
MOUTH,  AMD  committee,  on  the  2nd  inst.,  and  to  request  that  you  will 
Bailwat'co.,  P^7  ^^^  ^he  bank  of  Messrs.  S.  is  Co.,  of  &c,  the  sum 
B«^»?  thereby  required,  or  so  much  as,  with  any  previous  pay- 
ment you  have  made,  will  make  that  amount,  &c  The 
committee  hope  that  the  payment  now  required  will  be 
sufficient  to  relieve  the  members  of  the  provisional  com- 
mittee from  further  claims,  and  trust  that  each  member 
will  see  that,  by  complying  with  the  terms  of  the  resolu- 
tion, he  will  save  himself  from  much  heavier  demands, 
and  probably  much  personal  annoyance,  as  the  committee 
must  give  the  names  of  defaulters  to  the  creditors,  who 
will  no  doubt  immediately  bring  actions  against  them  for 
their  claims  on  the  Company.  (Signed)  H.  0.  Farrant, 
Sec.  pro  tern. — *  March  2,  1846. — At  a  meeting  of  the  pro- 
visional committee  held  this  day,  it  was  unanimously  re- 
solved, that  a  particular  of  the  claims  upon  the  Company 
be  left  at  the  offices,  5,  Bedford  Circus,  Exeter,  and  for- 
warded to  the  solicitors,  for  the  inspection  of  the  mem- 
bers of  the  provisional  committee;  that  the  secretary  in- 
form every  member  of  the  provisional  committee,  that  un- 
less 652.  be  paid  on  or  Ixefore  Wednesday,  the  26th  inst., 
their  names  will  be  handed  over  to  the  creditors.' " 

On  the  25th  of  March,  Mr.  Besley,  in  pursuance  of  that 
demand,  paid  502.  to  the  credit  of  the  Company. 

On  the  31st  of  August,  1846,  another  meeting  was  held 
of  the  provisional  committee,  at  which  Besley  was  present, 
and  at  which  it  was  resolved  "  that  the  members  who  are 
here  present  agree  to  pay  the  sum  of  502.,  or  such  other 
sum  as  will  make  up,  with  previous  payments,  1152.;  and 
they  determine,  by  every  influence  and  power  they  possess, 
to  resist  or  prevent  any  further  demand  being  made  upon 


CASES  IN  CHAKCSRT. 


879 


auch  persons  as  have  contributed  IIIU.;  that  Mr.  FUmd 
be  requested  immediately  to  cause  the  creditors  of  the  Com- 
pany to  apply  to  such  provisional  committee-men,  and  en- 
force payment  from  such  as  have  not  paid  their  respective 
contributions,  in  order  to  wind  up  the  affairs  of  the  under- 
taking as  soon  as  possible.'' 

Mr.  Besley  had  paid  up  the  whole  amount  of  11 5Z. 


Mr.  Roaimrgh  appeared  for  the  official  manager,  in  sup- 
port of  the  motion  to  discharge  the  order  of  the  Vice- 
Chancdlor;  and 

Mr.  Karslake,  in  support  of  the  order. 

The  following  cases  were  cited:  In  re  The  Vale  ofNeath^ 
Jtc.  Brewery  Company^  Ex  parte  Morgan  (a),  Ex  parte  Holr 
lineworth,  In  re  The  Ipswich  and  Southampton  Railway  Com- 
pany (b\  In  re  The  Direct  London  cmd  Exeter  Railway  Comr 
pany,  Ex  parte  Parbury  (c),  In  re  The  Universal  Salvage 
Company^  Ex  parte  Lord  Mansfield  (d),  Bell  v.  Lord  Mex- 
borough  (e),  and  Bailey  v.  Macavlay  (/). 


1850. 

In  re 
Trx  Direct 
EXBTEB,  Plt- 

xouth,  and 

dxvovfobt 

Railway  Co., 

Ex  parte 

Bbslvt. 

Stataneni, 


ArgumenL 


The  Lord  Chancbllor  : — 

I  cannot,  for  a  moment,  entertain  the  idea  that  this 
Company  had  not  advanced  to  that  state  which  made  it 
the  proper  subject  of  an  order  under  the  "Winding-up  Act. 
It  may  be  quite  right  to  draw  within  the  operation  of  the 
Act  an  immense  mass  of  Associations  or  Companies  (which- 
ever you  may  call  them),  and  they  may  require  as  much 
the  aid  of  the  Act  as  if  they  had  gone  on  further.  Whe- 
ther you  call  it  a  Company  or  an  Association,  or  whatever 
name  it  may  go  by,  is  quite  immaterial,  because  it  is  a 
Company  in  fact ;  it  has  become  a  Company  within  the 


(a)  1  Hall  it  T.  320;  I  Mac. 
4fe  G.  225. 
(h)  6  Railw.  Gas.  623. 
{€)  3  Be  G.  ^  S.  4d. 


(cO  1  HaU  A;  T.  693. 
(e)  5  Railw.  Gas.  149. 
(/)  19  L.  J.,  Q.  B.,  73. 


Jvdffmmt, 


380 


CASES  IN  CHANCBBT. 


1860. 

In  re 
TheDirxct 
KxETEB,  Ply- 
mouth, AND 
dsvonpobt 
Railway  CJo., 
Ex  parte 
Bbsley. 

JudginaU, 


meaning  of  the  Winding-up  Act,  and  an  Association  or  a 
Company  giving  the  Court  power  to  wind  up  its  afiairs. 
The  only  question  is,  whether  this  gentleman  has  or  has 
not  rendered  himself  liable  as  a  contributory  to  any  part 
of  the  expenses  incurred  in  this  Association,  commencing 
in  a  provisional  committee,  appointing  a  committee  of 
management,  and  afterwards,  finding  their  affairs  could 
not  proceed,  going  before  the  Master  to  have  their  affairs 
wound  up. 


The  facts  which  appear  before  me  are  these: — ^That  Mr. 
Besley  was  originally  ostensibly  a  member,  and  that  he 
consented  to  his  name  being  put  down  as  a  member  of  the 
provisional  committee  for  the  purpose  of  constituting  the 
Company.  At  a  subsequent  period  he  was  desirous,  ac- 
cording to  his  own  statement,  of  withdrawing.  By  some 
means  or  other  he  had  ascertained  that  shares  were  or 
would  be  allotted  to  him,  and  he  then  gave  a  notice  that 
he  did  not  want  any  shares,  and  that  he  wished  to  with- 
draw, and  he  gave  an  authority  to  the  secretary  to  with- 
draw his  name.  That  was  not  acted  upon ;  at  any  rate, 
his  name  remained,  and  it  remained  there  until  the  last 
moment  as  a  member  of  the  provisional  committee.  In 
the  mean  time  things  go  on.  The  provisional  committee 
appoint  a  committee  of  management,  and  expenses,  which 
are  incidental  to  the  commencement  of  such  proceedings, 
are  necessarily  incurred.  Other  expenses  arise.  Mr.  Bedey 
does  remain  a  provisional  committee-man.  It  is  not  ne- 
cessary to  consider  whether  that  mere  fact,  without  more, 
would  make  him  liable  to  anybody.  That  part  of  the  case 
does  not  require  any  observation,  because  there  is  so  much 
more  as  to  render  it  unnecessary  to  consider  what  the  effect 
of  that  would  be.  But  he  does  remain  a  provisional  com- 
mittee-man; he  attends  meetings  of  the  provisional  com- 
mittee, which  appoints  a  managing  committee;  the  ma- 
naging committee  reports  on  the  expenses  incurred;  he 
concurs  in  an  order  for  the  purpose  of  liquidating  those 
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expenses,  pays  his  share,  and  so  he  continues.  He  still 
allows  his  name  to  remain;  and  although  I  cannot  say  that 
he  was  under  any  mistake  as  to  the  course  he  adopted 
when  he  found  his  name  was  not  withdrawn,  yet  I  cannot 
help  being  struck  with  the  fact,  that  after  he  knew  his 
name  remained  there,  he  did  not  take  any  further  course 
to  get  it  taken  off.  But  then  comes  this  fact:  it  is  by  his 
name  remaining,  coupled  with  the  fact  of  his  knowing  it, 
that  his  liability  arose,  and  he  acts  on  that  liability  and 
pays  his  share.  Why  did  he  pay?  Was  he  conscious  that 
his  apparent  liability  arose  merely  because  his  orders  had 
not  been  carried  into  effect?  No  such  statement  appears; 
but  there  is  the  fact  of  his  agreement  to  pay  a  proportion 
of  the  expenses.  I  cannot  have  better  authority  for  saying 
he  is  liable,  than  his  own  act  (a).  It  is  not  an  act  done  in 
mere  ignorance  of  the  law,  but  it  is  an  admission  of  facts 
which,  if  established  one  way,  would  shew  his  liability  to 
be  considered  a  contributory  beyond  all  question.  In  that 
yiew  it  is  that  the  fact  of  payment  becomes  important,  be- 
cause he  recognises  circumstances  which,  under  any  view 
of  the  law,  would  render  him  liable  to  contribute.  I  do 
not  know  that  anything  can  be  more  dangerous  than,  when 
a  man's  overt  acts  shew  an  acknowledgment  of  a  liability, 
to  permit  him  to  say,  "  I  did  so,  no  doubt,  and  it  appears 
I  acknowledged  my  liability,  but  I  did  so  under  a  false 
impression  of  the  law."  No  such  impression  appeared 
to  haye  operated  on  his  mind  at  the  time;  but,  on  the 
contrary,  all  the  facts  shew  that  he  considered  he  was  so 
far  connected  with  the  Company  as  to  render  him  liable 
to  some  extent  to  pay.  Looking  at  the  words  of  the  Act 
I  think  he  falls  within  the  description  of  the  Act;  that 
the  Master  was  right  in  including  him  in  the  list;  and 
therefore,  of  course,  that  the  Vvce-ChanceUor's  order  was 
wrong  in  striking  him  off. 

(a)  See  Bx  parte  Roberts,  post,  p.  391. 


ISfiO. 

In  re 
The  Dibbct 
EXEFU,  Plt- 
MOUTH,  AND 
DiVONPORT 

Railway  Co., 
Sx  parte 

BlSLBT. 

JudfftnttUt 
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J^  mh.    In  re  THE  WOLVERHAMPTON,    CHESTER,    AND 
Jvly  xsth,        BIRKENHEAD  JUNCTION  RAILWAY  COMPANY, 


Ex  parte  COTTLE. 


An 


a:%  name  was,  JX.'S  order  had  been  made,  under  the  Joint-6t<x:k  Com- 

■ent,  placed  on  p&nies  Winding-up  Act,  for  winding  up  the  affairs  of  the 

^^™*^^^  WclverhampUm,  ChesUvy  and  Birkenhead  JuncUan  Railr 

minted  in  die  foay  Company,  and  the  name  of  John  Morjbrd  CotUe  had 

menta.  He  been  ordered  by  the  Vice-GhanoMor  of  England  to  be 

m^ber  of  the*  placed  on  the  list  of  contributories.     He  had  been  ex* 

eommittee  nor  eluded  from  the  list  by  the  Master,  but  that  decision  was 

did  any  act  ex-  ^  ' 

cept  authorising  reversed  by  the  Vice-Chancellor,  and  the  question  as  to 
putontheiut:  the  liability  of  Mr.  OotUe  was  now  brought  before  the 
waa  not'iSue^*  Lords  Commissioners  by  way  of  appeal  from  his  Honor's 
Maeontri-        order. 

batoiy. 

The  Company  was  projected  in  1845,  and  application 
was  made  to  Mr.  CotUe  to  become  a  member  of  the  pro- 
Tisional  committee.  His  reply,  dated  the  26th  of  Sep- 
tember, was  addressed  to  the  London  solicitor  of  the  Com- 
pany, and  was  in  the  following  terms: — 

"  I  have  received  from  Messrs.  Brown  <fe  Clarhe,  of  Co- 
ventry, the  prospectus  of  the  Wolverhampton  and  Birken- 
head Railway;  I  shall  have  no  objection  to  comply  with 
your  request,  and  will  thank  you  to  insert  my  name,  and 
also  that  of  my  friend  Mr.  Hyde  Clarke.  The  latter  gen- 
tleman's name  will  be  of  consequence  to  you,  as  having 
considerable  property  in  Cheshire,  and  being  locally  in- 
terested." 

Mr.  Cottle  was  inserted  in  the  list  of  the  provisional 
committee  in  the  advertisements  of  the  Company,  but 
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nerer  attended  any  meeting,  or  did  any  act     In  October,  i860. 

1845,  a  resolution  was  passed,  and  entered  in  the  books  j^ft^ 

of  the  Company,  that  every  provisional  committee-man  ThiWolvib- 

should  be  entitled  to  have  one  hundred  shares,  but  must  Cbsbtib,  abb 

hold  twenty-five  shares  in  order  to  qualify  him  for  his  juironoN 

office.     In  compliance  with  that  resolution,  a  letter  was  ^^^^^[^' 

sent  to  Mr.  CotUe,  informing  him  that  twenty-five  shares  Oottlb. 
were  allotted  to  him;  but  he  sent  no  answer.     The  fol- 
lowing letters  were  afterward  written  and  sent: — 

"  Mr.  W.  S.  Vardy,  18,  Fin sbury -place,  London,  Solicitor 
to  Wolverhampton,  Chsster,  and  Birkenhead  Railway. 

"  Dear  Sir, — Mr.  Hyde  Clarke  is  chairman  to  the  North 
Cheshire  Railway;  this  should  be  mentioned  in  your  pro- 
spectus of  the  Birkenhead.  I  beg  to  say,  Mr.  H.  Clarke, 
Mr.  Alexa^iider,  Mr.  OaUy,  and  myself,  (in  consequence  of 
the  rather  unusual  steps  of  the  acting  directors  in  bor- 
rowing money  before  the  allotments,)  have  made  up  our 
minds  to  request  yourself  and  other  solicitors  to  give  us 
an  indemnity  from  all  liability  as  members  of  the  pro- 
visional committee  of  the  Wolverhampton,  Chester,  and 
Birkenhead  Railway,  or,  I  am  sorry  to  say  we  shall  feel 
obliged  to  withdraw  our  names  immediately.  Please  to 
furnish  it,  and  forward  it  to  Messrs.  Smith  Jk  Noble,  in- 
cluding all  our  names  in  the  same  indemnity.  Yours 
ftothfully,  J.  M.  CoTTLB. 

"  Oct.  15, 1845.   10,  Clarendon-square,  Leamington." 

"  To  Messrs.  Smith  &  Noble,  Solicitors  to  the  Wolverhamp- 
ton, Chester,  and  Birkenhead  Railway. 

''  Gentlemen, — I  find  that  my  name  has  been  placed  on 
your  committee  list,  contrary  to  my  letter  to  Mr.  Vardy, 
of  October  15th.  I  hereby  request  you  to  remove  my 
name  from  the  above  railway.     Yours  faithfully, 

"  J.  M.  COTTLB." 


384  CASES  IK  OHANCEBT. 

1650.  "  Wolverhampton,  Chester,  and  Birkenhead  Railway, 

^  j^^  Birmingham,  Nov.  8th,  1845. 

HAMPTOw,  "  ^^^f — ^^  pursuance  of  your  request,  I  have  taken  your 

Cmamu,  and  name  from  the  provisional  committee  of  the  above-named 

JuNcnoK      railway.    Yours  most  obediently,  "  John  Smith. 

Railway  Co., 
^P^  "  To  /.  M,  CotUe,  Esq.,  Leamington," 

Statemmt, 


Afffument.  Mr.  Rolt,  Mr.  W,  M.  James,  and  Mr.  Hidop  Clarke,  in 

support  of  the  motion. 

The  Appellant  never  did  any  act  which  brought  him 
under  any  legal  liability  at  law  to  any  creditor  of  the 
Company:  In  re  The  North  of  England  Joint-stock  Bank- 
ing Company,  Ex  parte  Hall  (a).  He  never  accepted  or 
agreed  to  accept  any  shares.  The  fact  of  his  having  agreed 
to  become  a  member  of  the  provisional  committee  will 
not  make  him  liable  in  respect  of  acts  done  by  other  mem- 
bers of  the  committee,  which  he  never  sanctioned:  Bum- 
side  V.  DayreU  (b).  In  Reynell  v.  Lewis,  and  Wyld  v.  Hop- 
kins (c).  Chief  Baron  Pollock  says,  "  The  agreement  to  be- 
come a  provisional  committee-man  means  neither  more 
nor  less  than  what  the  words  express,  viz.  an  agreement 
to  act  on  the  provisional  committee  in  carrying  into  ef- 
fect the  preliminary  arrangements  for  petitioning  Parlia- 
ment for  a  bill,  and  so  to  promote  the  scheme."  The  Ap- 
pellant was  certainly  not  a  ^'  member"  of  the  Company,  for 
he  would  have  had  no  claim  to  participate  in  the  profits: 
11  &12Victc.45.  8.  58. 

Mr.  R.  Palmer  and  Mr.  OUisse,  in  support  of  the  Vice- 
Chancellor's  order. 

(a)  I  Hall  <fe  T.  580.  (b)  19  L.  J.,  Exch.,  46. 

(c)  16  M.  <k  W.  630. 
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The  question  is  not^  whether  the  Appellant  is  or  not 
liable  at  law  to  pay  a  debt  due  to  a  creditor,  but  whether  he 
is  Hable,  as  between  himself  and  his  co-speculators,  to  con- 
tribute towards  the  payment  of  debts  contracted  in  pro- 
moting the  undertaking.  At  law,  such  associations  as  these 
are  not  partnerships,  but  they  are  within  the  Joint^stock 
Companies  Winding-up  Act:  Ex  parte  Barber  (a).  A  man 
can  scarcely  be  placed  upon  a  provisional  committee,  with- 
out becoming  liable  to  contribute  to  some  of  the  expenses, 
even  if  they  are  no  more  than  the  insertion  of  his  name  in 
the  advertisements;  but  if  he  is  liable  in  any  degree,  he  is  a 
contributory:  Ex  parte  Hawthorn  (b),  Ex  parte  The  Earl 
of  Man8field(c),  Ex  parte  BeaUy  (d),  Ex  parte  Cooke  (e). 
Ex  parte  Holinetvorth  (/),  Parhury's  ca8e{g). 

Mr.  RoU,  in  reply,  contended  that  a  provisional  com- 
mittee-man was  not  subjected  to  any  liability  by  the  acts 
of  other  committee-men  in  which  he  did  not  join;  that  the 
point  was,  could  the  Appellant  be  made  liable  at  law:  Le- 
froy  V.  Qore  (A).  Courts  of  law  and  Courts  of  equity  did 
not  put  different  constructions  upon  the  rights  and  liabili- 
ties of  parties :  B^  v.  Lord  Mea^orough  (t). 


1850. 

In  re 
TbiWoltibp 

BAMFTOX, 

Chestbb,  and 

BiBKXNHBAD 

JuNCPnoir 

Railway  Co., 

ExpairU 

COTTUL 

ArgwmaU. 


Loan  Commissioner  Rolfe  delivered  the  judgment  of  the 
Court: — 

In  this  case  the  Master  had  excluded  the  name  of  Mr. 
Cottle  from  the  list,  but  his  Honor  the  Vice-Chancellor  of 
England,  on  a  motion  by  the  official  manager,  overruled 
the  judgment  of  the  Master,  and  ordered  Mr.  CotUe'e  name 


July  I6th. 
Judgment. 


(a)  1  HaU  <fe  T.  238;   1  Mac. 
&  Q.  176. 

(b)  1  HaU  &  T.  225;  1  Mac. 
A  G.  49. 

(c)  1  HaU  <Sr  T.  593. 
(i)  Ante,  p.  374. 


(e)  3  De  G.  A  S.  148. 

(/)  Id.  7. 

iSf)  Id.  43. 

(A)  IJ.  &  L.  571. 

(t)  5  Railw.  Gas.  149. 


Vol.  II. 
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1850.        to  be  included  among  the  contributories.     [His  Lordship 

^*V*     '      here  stated  the  facts  of  the  case.]    His  Honor  the  Vice- 
in  re  •' 

The  WoLVKR-    Chancellor  of  England,  in  ordering  Mr.  Cottle  8  name  to  be 

Chesteb,  and  placed  on  the  list,  stated  that  he  founded  his  judgment  on 

^JuNCMON^    the  ground,  that,  by  allowing  his  name  to  stand  on  the  pro- 

RAttWAT  Co.,  visional  committee,  Mr.  CotUe  became  liable  inforo  conscir 

Ex  parte  '  '' 

Cottle.       erdim  to  contribute  rateably  with  the  other  members  of 
Judffmetu.      that  body.     And  again,  his  Honor  says,  that  while  Mr. 
Cottle  allowed  his  name  to  stand  on  the  provisional  com- 
mittee, he  might  become  liable  to  the  consequences  of  any 
order  that  a  provisional  committee-man  might  give. 

We  feel  compelled  to  dissent  altogether  from  this  view 
of  the  law.  The  cases  oiReyneU  v.  Lewis  and  Wyld  v.  Hop- 
kins (a)  establish  conclusively,  that  at  law,  a  person,  by 
authorising  his  name  to  be  placed  on  the  provisional  com- 
mittee, gives  no  authority  to  any  other  member  of  the 
committee  to  enter  into  any  contract  whatever.  All  that 
a  person  does  by  becoming  a  member  of  a  provisional 
committee,  is  to  signify  his  approbation  of  the  scheme, 
and  to  engage  that  he  will  concur  with  the  others  in  such 
acts  as  he  may  approve  of,  and  may  think  conducive  to 
the  objects  in  view.  If,  indeed,  he  expressly  or  impliedly 
gives  authority  to  any  one  or  more  of  the  committee  to 
act  for  him,  then  whatever  is  done  in  pursuance  of  that 
authority  is  of  course  obligatory  on  him  in  such  a  case;  if 
goods  are  purchased,  he  may  be  sued  by  the  seller;  or  if 
work  is  done,  he  may  be  sued  by  the  party  who  has  done 
the  work;  and  if  any  other  committee-man  jointly  liable 
with  him  has  paid  for  the  goods  or  for  the  work,  he  may 
be  sued  by  that  party  for  contribution.  But  the  result  of 
the  two  cases  at  law  to  which  we  have  referred  (and  very 
many  cases  have  since  been  decided  on  the  same  prin- 
ciple) is,  that  the  mere  fact  of  becoming  a  member  of  a  pro- 

(«)  16  M.  &  W.  617. 
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yisional  committee  gives  no  authority  whatever  to  any  one. 
It  was  indeed  argued  before  us,  that  although  a  person  by 
being  on  a  provisional  committee  does  not  make  himself 
liable  to  third  persons  for  dealings  between  them  and 
other  members  of  the  committee,  yet  that  he  does  become 
liable,  as  between  himself  and  such  other  members,  to 
contribute  rateably  in  respect  of  their  outlay.  But  this 
is  an  entire  fallacy.  The  obligation  to  contribute  is  a 
legal  obligation,  and  may  be  enforced  by  action  at  law, 
though  often  far  more  conveniently  in  equity,  and,  in  the 
case  of  several  persons  jointly  contracting  for  their  com- 
mon benefit,  arises  from  an  implied  contract  on  the  part 
of  every  joint  contractor  to  pay  his  share  of  the  joint 
expense.  But,  when  once  it  is  established  that  the  mere 
fact  of  being  on  the  provisional  committee  does  not  make 
a  party  to  be  a  joint  contractor  with  those  who  act  and 
make  contracts,  the  whole  substratum  fails;  there  is  no 
joint  contract,  and  so  no  liability  to  contribute. 
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1850. 

In  re 
The  Wolveb- 

HAMFTON, 

Chbsteb,  AKD 
birkb27heao 

Junction 
Bailwat  Ca, 

£x  parte 

COTTLX. 

Jwigmeni. 


On  these  grounds  we  feel  bound  to  differ  from  the  Vice- 
Chancellor  of  England,  and  to  say  that  Mr.  Cottle  did  not 
become  liable  to  contribute  to  any  of  the  expenses  in- 
curred ;  and  the  order  placing  him  on  the  list  must  there- 
fore be  discharged.  Mr.  Cottle  will  have  the  costs  of  the 
motion  before  the  Vice-Chancellor  of  England, 

Note. — This  decision  was  affinned  by  the  House  of  Lords,  9th  Au- 
gust, 1850:  2  H.  L.  Cas.  647. 
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1860. 

June  26^A. 
July  Ath 
&  Ibth. 


The  deedofset- 
tlemcnt  of  a 
Company  pur- 
ported to  be 
made  between 
persons  referred 
toanddeicribed 
as  being  named 


list  of  contributories. 

The  particulars  of  the  case  are  reported  in  3  De  Oex  & 
Smale,  175. 


In  re  KOLLMANN'S  RAILWAY  LOCOMOTIVE 
AND  CARRIAGE  IMPROVEMENT  COMPANY, 
Ex  parte  BERESFORD. 

X  HE  affairs  of  KoUmanna  Railway  Locomotive  and  Car- 
riage Improvement  Company  had  been  ordered  to  be 
wound  up  under  the  Joint-stock  Companies  Winding-up 
Act  The  name  of  Francis  Marcus  Beresford  had  been 
excluded  by  the  Master  from  the  list  of  contributories, 
in  a  schedule,  of  ^nd  the  Vice- Chancellor  iTnwrA^ -Brtt<»  had  concurred  in 

the  first  part,  ^ 

and  persons  the  Opinion  of  the  Master.  This  was  an  application  by 
scribed,  of  the     waj  of  appeal  to  have  Beresford' s  name  inserted  in  the 

second  and  third 
parts.     There 
was  no  schedule 
to  the  deed, 
which,  however, 
was  executed 
by  numerous 

persons  besides  

those  of  the  se- 

''^."'o^e'^f  ^^'  ^^^'^^^  ^^  ^^-  Olasse,  for  the  official  manager,  cited 
the  clauses  au-    In  re  The  Vale  of  Neath  and  Sovth  Wales  Brewery  Com- 

ihorised  the 

directors  to  de-  pany,  Ex  parte  Morgan{d),  and  contended,  that,  as  Beres- 
thTsharw  of  /^^^  ^^^  never  transferred  the  shares,  in  the  mode  pointed 
J^PJ^y  ^  Ae  out  by  the  deed  of  settlement  of  the  Company,  his  liability 
not  execute  it;    as  a  shareholder  had  not  ceased. 

and  another 
clause  directed 
that,  on  a  trans- 
fer, the  trans- 
feree should 
take  on  himself 
the  antecedent 
liability  of  the 
transferor.     An 
allottee  of  shares 
paid  his  deposit 

and  some  calls,  but  did  not  execute  the  deed.  The  directors  declared  his  shares  forfeited,  and  car- 
ried them  to  the  Company's  share  account,  and  he  submitted  to  the  forfeiture.  On  the  affiurs  of  the 
Company  being,  several  years  afterwards,  wound  up,  under  the  Joint-stock  Companies  Winding-up 
Act,  the  Master  excluded  the  allottee  from  the  list  of  "  contributories,"  holding,  that  he  was  rirtuaUy 
a  party  to  the  deed,  so  as  to  enable  the  directors  to  forfeit  his  shares  under  its  provisions;  and  XhaX 
the  forfeiture  relieved  him  from  responsibility  in  respect  of  losses  accruing  before  it  was  declared.  The 
Court,  on  appeal,  affirmed  the  decision,  holding  that  he  had  been  connected  with  the  Company  merely 
by  contract,  which  might  be  put  an  end  to  by  the  consent  of  both  parties. 


Mr.  W.  T.  S.  Danfiidy  in  support  of  the  order  of  the  Vice- 
Chancellor,  insisted,  that,  in  Ex  parte  Morgan,  Mr.  Morgan 
had  once  been  a  shareholder,  but  Beresford  never  was  a 
shareholder.    He  had  never  become  a  partner,  for  this  was 


(a)  1  Hall  &  T.  320 ;  1  Mac.  &  G.  225. 
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an  unformed  partnership,  and  the  allotment  of  shares 
continued  after  Beresford'a  had  been  forfeited:  Oeddea  v. 
W€ilUice{a).  The  Winding-up  Act  never  intended  to  create 
any  new  liability  or  alter  the  law,  but  merely  to  facilitate 
the  administration  of  justice. 

Mr.  Bacon,  in  reply,  contended,  that  under  the  Winding- 
up  Amendment  Act  it  was  not  necessary  that  a  Company 
should  be  completely  formed;  that  Lord  Mansfield's  case(b) 
decided,  that,  if  a  party  agreed  to  take  shares,  and  paid  a 
deposit,  he  was  liable  to  some  extent.  He  cited  Parhurj/s 
case{c)y  and  Sharpus's  <xise(d). 


1850. 
In  re 

KoLLMAVH'g 

Rail  WAT  Looo- 

xotiyb  akb 

Carriaoi 

Improtvxbkt 

Ca, 

Ex  parte 

Bl&KSFOBD. 

ArgumaU, 


Lord  Commissioner  Rolfr: — 

Mr.  Beresford  agreed  to  take  five  shares  of  20i.  each  in 
this  Company,  which  was  established  by  a  deed  of  the  18th 
of  March,  1845.  He  paid  various  instalments  on  his 
shares,  amounting  in  all  to  402.,  part  before  and  part  after 
the  date  of  the  deed.  He  never  executed  the  deed,  though 
often  called  on  so  to  do.  Till  he  had  executed  the  deed, 
he  certainly  was  not  a  member  of  the  Company,  though  by 
his  contract  he  might  have  made  himself  subject  to  all  or 
some  of  its  liabilities.  There  was  a  clause  in  the  deed  au- 
thorising the  directors  {inter  alia)  to  declare  forfeited  the 
sharesof  any  of  the  parties  named  in  the  schedulewho  should 
not  execute  the  deed  before  the  1 8th  of  April,  1845.  In  fact 
there  was  no  schedule  to  the  deed;  but  on  the  19th  of 
August,  1 845,  the  directors  resolved,  that  if  Mr.  Beresford 
did  not  execute  the  deed  on  or  before  the  25th,  his  shares 
should  be  forfeited.  This  resolution  was  communicated 
to  Mr.  Beresford;  and,  he  having  made  default,  the  direc- 
tors, on  the  26th  of  August,  declared  his  shares  forfeited, 


Jvly  \6th. 
Judgment, 


(a)  2  BUgh,  270. 

(b)  lHaU4kT.693. 


(c)  3  De  O.  &  S. 
(i)  Id.  49. 
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1860.  and  they  were  carried  to  the  credit  of  the  Company.    In 

j^  ^  this  arrangement  Mr.  Beresford  and  the  Company  acqui- 

-J^^^"^^'*  esced ;  and,  under  these  circumstances,  the  Master  held  that 

MOTIVE  AMD  hc  was  uot  a  contributory,  and  Vice-Chancellor  Knight 

Imphotembht  Bruce  held  the  same,  and  we  think  rightly. 

Co., 

Bebssvobd.  The  argument  before  us  in  support  of  the  motion  to  dis- 
JudgmmL  charge  the  order  of  the  Vice-CIumceUor,  and  to  put  Mr. 
Beresford' 8  name  on  the  list,  turned  mainly  on  this:  that 
he  had  once  been  a  holder  of  shares,  and  had  never  gotten 
rid  of  the  liabilities  arising  therefrom ;  and  we  were  pressed 
with  the  well-established  doctrine,  that, where  a  joint^stock 
Company  is  trading  under  a  deed,  their  shares  can  only  be 
forfeited  or  transferred  in  the  mode  pointed  out  by  the 
deed.  But  that  doctrine  is  not  applicable  in  a  case  like 
this,  where  the  party  holding  what  are  inaccurately  called 
shares  has  never  executed  the  deed  so  as  to  be  strictly  a 
shareholder.  Mr.  Beresford  had  a  right  to  become,  and 
perhaps  might  have  been  compelled  to  become,  strictly  a 
shareholder;  till,  however,  he  had  clothed  himself  with 
that  character,  he  was  merely  connected  with  the  Company 
by  contract,  and  when  he,  on  the  one  hand,  and  the 
directors  on  the  other,  agreed  to  put  an  end  to  that  con- 
tract and  to  the  relations  arising  out  of  it,  on  certain 
terms,  it  was  competent  to  them  so  to  do,  and  all  further 
connexion  between  them  ceased.  According  to  the  t^rms 
of  the  arrangement, — not  perhaps  strictly  a  forfeiture, 
though  so  designated  by  the  parties, — Mr.  Beresford^  on  the 
26th  of  August,  1846,  ceased  to  have  any  claim  upon  or 
liability  to  the  Company.  This  was  the  view  of  the  case 
taken  by  the  Master  and  by  his  Honor;  and  this  motion 
must  therefore  be  refused,  with  costs. 
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1850. 
In  re  THE  DIRECT   EXETER,    PLYMOUTH,    AND      '~^'— ' 
DEVONPORT    RAILWAY    COMPANY,    Ex  parte    July  4th  ii 
ROBERTS.  ^^- 


Ti 


HIS  was  an  application,  by  waj  of  appeal  from  a  deci-  A.  consented 
sion  of  the  Vice-Chancellor  Knight  Bruce,  that  the  name  ghouid'bc^Ld 
o{  Edward  Hunt  Roberts  might  be  placed  on  the  list  of  ^„*J?"^"of^ 
contributories  of  Tfie  Direct  Exeter,  Plymouth,  and  Devon-  Railway  Com- 
port Railway  Company,  which  had  been   ordered  to  be  hii  approval  of 
wound  up  under  the  Joint-stock  Companies  Winding-up  ^u»^f  Uwf 
Act     In  one  particular  the  case  bore  considerable  resem-  iine»  and  w  that 

^  he  should  be 

blance  to  Ex  parte  Bedey(a),  namely,  that  Roberts  had  held  free  from 
paid  651.  to  the  credit  of  the  Company.     That  payment  His  name  waa 
was,  however,  made  under  protest,  and  when  Roberts  was  J^ah"  attend^ 
threatened  with  actions  by  creditors  of  the  Company.  The  *7^°  meetings  of 

,  .  "*•  provisional 

other  circumstances  of  the  case  are  fully  stated  in   the  committee,  at 

•    J  ,  the  latter  of 

judgment  whichamanag- 

ing  committee 

was  appointed ; 

Mr.  J.  Russell  and  Mr.  Roxburgh  for  the  motion,  on  be-  !>«»  ^-  left  the 

-_  tv*   •   -x  i»-i  -rt  n     1      f  \     meeting  before 

half  of  the  official  manager,  reued  on  Ex  parte  Besley(a).  the  resolution 
Roberts's  name  had  appeared  in  the  list  of  the  provisional  h"  SJJJtwas 
committee,  without  any  qualification  to  shew  that  he  was  ^^^JJ]^**^' 

not  liable.  request:— 

If  eld,  that,  un- 
der these  cir^ 

[Lord  Commissionee  Rolfb. — He  said  he  would  become  fumstances,  and 
a  provisional  committee-man  when  he  was  indemnified,  of  the  stipula- 
He  never  was  indemnified.    Therefore  you  must  make  him  JJIIj  ^nsentT 
out  to  have  been  a  committee-man  from  other  acts.]  w^**  "°*  \  . 

•>  able  as  a  contri- 

butory; and 

He  attended  meetings  and  paid  a  contribution :  Barker  ^h^g"^n- 
V.  Whitworth(b),  Woohner  v.  Toby(c\  ^^uted  66/. 

^  ^'  ^"^  ^  under  protest, 

when  threaten- 

Mr.  T,  H.  Terrell,  for  Roberts,  cited  ReyneU  v.  Lewis  and  f^  with  actiona 

'  '  ^  by  creditors  of 

Wyld  V.  Hopkins  (d).  the  Company, 

did  not  vary  the 

(a)  Ant«,  p.  375.  (c)  4  Railw.  Cas.  713. 

{b)  In  the  Q.  B.      Vide  Law         {d)  15  M.  &  W.  517. 
Times,  1849,  p.  550. 


892  OASES  IN  CHANCERT. 

1860.  Mr.  RocAurgh  replied. 


Inrt 

ExBTM,  Plt-  Lord  Commissioner  Rolfb  : — 

XOVTH,  AKD 

Dktonpoiit         In  this  case,  to  which  the  same  principles  apply  as  to  the 

Ex  parte  '   oase  of  Ex  parte  CoMe  (a),  application  was  made  to  Mr. 

^^^™-      'Roberts  by  a  circular  from  Thomas  Fkmd,  a  solicitor  at 

Judgment,     Exeter,  pointing  out  the  advantages  of  the  proposed  line 

of  railway. 

To  this  letter  Mr.  Roberts  replied  by  a  letter  of  the  22nd 
of  September,  1845,  in  these  words : — 

"  Being  the  owner  of  a  set  of  mills,  and  lands  in  the 
parish  of  Brid/ord,  near  which  I  presume  the  proposed 
railway  is  intended  to  come,  I  beg  to  inform  you,  in  reply 
to  your  note,  that  you  may  confidently  reckon  on  my  sup- 
port. In  proof  of  which  you  may,  should  you  think  proper, 
place  my  name  on  the  provisional  committee. 

"  Yours,  E.  H.  BoBEBTa 

"  P.  S.  This  must  be  taken  subject  to  my  approval  of  the 
plans  and  course  of  the  line  when  definitively  fixed  upon, 
and  so  that  I  shall  be  held  free  from  all  liabilities." 

No  answer  was  sent  to  this  letter,  but  the  name  of  Mr. 
Roberts  was  put  on  the  list  of  the  provisional  committee. 
On  the  4th  of  October  following,  a  meeting  of  the  provi- 
sional committee  was  held,  at  which  twenty-one  members 
were  present,  including  Roberts,  and  it  was  then  resolved 
that  another  meeting  should  be  held  on  the  7th,  for  ap- 
pointing a  managing  committee.  That  meeting  was  ac- 
cordingly held,  thirty  members  being  present,  including 
Roberts,  He  took  no  part  in  the  proceedings  at  the  meet- 
ing, and  left  it  before  any  resolution  was  formally  passed 
or  recorded.  The  only  resolution  passed  at  that  meeting 
was,  that  certain  gentlemen  who  were  named  should  be 
the  committee  of  management.     On  the  20th  of  October, 

(a)  Ante,  p.  382. 
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Roberts  desired  that  his  name  might  be  struck  out  of  the 
provisional  committee,  and  this  was  accordingly  done. 

Under  these  circumstances  the  Master  placed  the  name 
of  Mr.  Roberta  on  the  list  of  contributories ;  but,  on  appli- 
cation to  Vice-Chancellor  Knigkt  Brucey  his  Honor  order- 
ed it  to  be  struck  out  The  official  manager  moved  to  dis- 
charge this  order  of  his  Honor,  and  to  have  the  name  of 
Mr.  Roberta  restored  to  the  list ;  but  we  think  there  is  no 
ground  whatever  for  the  application.  The  only  circum- 
stance found  in  this  case,  and  not  existing  in  that  which 
we  have  just  decided  {Ex  parte  Cottte)  is,  that  Mr.  Roberts 
attended  two  meetings  of  the  provisional  committee. 
But  this  makes  no  diflference  whatever  in  principle.  The 
question  in  every  case  is,  not  what  meetings  has  a  com- 
mittee-man attended,  but  what  acts  has  he  authorised  to  be 
done? 

Attendance  at  a  meeting  proves  in  general  that  the 
party  so  attending  is  a  member  of  the  body  assembled : 
but  it  proves  no  more.  If  indeed  any  act  is  done  by  the 
meeting,  the  circumstances  may  be  such  as  to  warrant  the 
presumption  that  what  was  done  was  the  act  of  every  per- 
son present  Such  may  be  the  fair  inference  under  some 
circumstances :  it  may  be  a  very  unreasonable  inference 
in  others.  No  one  present  at  such  a  meeting  is  bound 
by  any  resolution  to  which  he  does  not,  expressly  or  im- 
pliedly, assent  Now,  here  it  appears,  that,  before  any 
resolution  was  finally  come  to  by  the  meeting  of  the  7th 
of  October,  Mr.  Roberts  had  left  the  meeting ;  and  so  the 
resolutions  passed  certainly  were  not  his  acts.  Indeed,  if 
he  had  concurred,  all  that  he  would  have  concurred  in 
would  have  been  in  appointing  the  persons  named  in  that 
behalf  to  be  the  committee  of  management ;  and,  as  was 
pointed  out  in  the  judgment  in  the  Exchequer,  to  which 
we  have  already  referred  (a),  it  by  no  means  necessarily 


18M. 

In  re 
Thi  Dibiot 
EzRiB,  Plt- 

MOUTH,  AKD 
DlYONPOKT 

Railway  Ga, 
£x  parte 
K0BEBT8. 

Judgment, 


(a)  EeyneU  v.  Zettis,  and  Wyld  y.  Hopkins,  16  M.  t  W.  617. 
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/fire 
Thb  Dibkct 

EXBTIR,  PlT- 

mouth,  and 

Detoxpobt 

BiiLWAT  Ca, 

SxparU 

ROBBBn. 

Judffmem. 


follows  from  thence,  that  the  parties  appointing  the  com- 
mittee of  management  gave  them  authority  to  make  con- 
tracts. It  is  not,  however,  necessary  to  discuss  this ;  for 
it  is  certain,  on  the  evidence  before  us,  that  Roberts  did 
not  concur  in  the  resolution  by  which  the  committee  of 
management  was  appointed.  We  should  for  these  reasons 
have  been  of  opinion  that  Mr.  Roberta  was  not  a  contribu- 
tory, even  independently  of  the  fact,  that,  in  joining  the 
committee,  he  expressly  stipulated  that  he  was  to  incur  no 
liability. 

It  was  urged,  that  this  stipulation  was  not  known  to 
the  other  members ;  and  if,  without  such  a  stipulation,  he 
would,  by  merely  joining  the  committee,  have  become 
liable  to  the  expenses  incurred,  the  argument  arising  from 
the  non-communication  of  that  fact  to  the  other  members 
might  be  entitled  to  weight.  But  it  is  certain  that  Mr. 
Roberts,  when  he  joined  the  committee,  supposed  he  had 
guarded  himself  against  all  risks;  and  this  tends  strongly  to 
shew  the  propriety  of  the  view  taken  by  the  courts  of  law 
of  the  legal  position  of  committee-men.  To  hold  that  the 
mere  fact  of  being  a  committee-man  makes  a  man  re- 
sponsible for  others,  would  in  effect  be  to  say,  that  a  quali- 
fied consent  to  an  application  necessarily  amounts  to,  or, 
at  all  events,  subjects  the  party  to  the  consequences  of  an 
absolute  one. 

It  is  hardly  necessary  to  say,  that  in  this  case  the  pay- 
ment of  651.  by  Mr.  Roberts  does  not  vary  the  case.  That 
payment  was  evidently  made  merely  catLsd  pacts,  and  under 
protest 

It  was  pressed  upon  us,  that  the  judgment  of  his  Honor 
in  this  case  was  opposed  to  that  of  Lord  Cottenham  in 
Beslei/s  case,  (a)  But  on  referring  to  the  note  of  the 
judgment  there,  we  find  that  Lord  Cottenham  expressly 


(a)  Ante,  p.  375. 
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and  studiously  founds  his  opinion  on  the  specialties  of        i860. 
the  case,  and  so  cannot  be  taken  to  have  decided  the      ^^'Ji!^ 
general  question.  J«»  Dimoi 

ExiTKB,  Ply- 
mouth, ARD 

We  are  of  opinion,  on  the  grounds  we  have  already    ^■^^"^S' 
stated,  that  the  motion  in  this  case  must  be  dismissed,       £x  parte 

•  ^v  ^  B0BBRT8. 

with  costs.  

Judgment, 


In  re    THE    ST.  GEORGE    STEAM-PACKET    COM-  jtdyithMth, 
PANY,  ^a?|>arte  HENNESSY.  *  i^*- 

X  HE  question  raised  upon  this  application  was,  whether  The  deed  of  set- 
some  shares  in  the  8t  Oeorge  Steam  Packet  Company,  j^tstod:* 
the  affairs  whereof  were  being  wound  up  under  the  Joint-  ^i»°y  ^ 

<=  ^  quired  every 

Stock  Companies  Winding-up  Act,  had  been  effectually  trangfcrof 
transferred,  so  as  to  exonerate  the  transferor  from  any  gigtered,  and 
future  UabiUty  in  respect  of  those  shares.  ^^^l^"" 

adapted  for  ex- 
ecution both 

The  facts  of  the  case  are  stated  in  the  judgment;  and  it  by  transferor 

is  only  necessary  to  add,  that,  after  the  transfer  by  Michael  feree.  ^A  shue- 

Henneeey,  notices  of  calls  and  circulars  were  sent  to  him  I^JJ^^a  «- 

by  the  Company,  in  respect  of  those  shares  only  which  he  «^^  ?  t™n8- 

fer.  which. 

continued  to  hold  in  the  Company;  and  that  notices  in  however,  wai 
respect  of  the  shares  which  he  had  transferred  to  Needham,  cut^by  A« 
and  circulars  were  sent  by  the  Company  to  Needham,  at  *«»•&««»  ^p 

^  *      "^    ^  '  purchase  having 

the  residence  of  his  father,  who  alleged  in  his  affidavit,  that  been  made  by 
he  received  them,  but  destroyed  them  without  communi-  son,  but  the  8<m 
eating  them  to  his  son.  f^^shL^ 

The  transfer 
was  duly  regis- 

The  deed  of  settlement  by  which  the  Company  was  con-  tered,  and  the 
stituted  contained  the  following  provisions: —  dressed  notices 

and  circulars  to 
the  son  at  the 

"Clause  17.  That  it  shall  be  lawful  for  the  proprietors  ^^*°^jf^' 

that  the  seller 
had  not  effectually  transferred  his  shares  so  as  to  have  got  rid  of  his  liability  as  a  shareholder,  and 
that  he  was  properly  placed  upon  the  list  of  contributories,  upon  the  affairs  of  the  Company  being 
wound  up  under  theWinding-up  Act 
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1850.        '^^  *^®  said  Company,  or  their  legal  representatives,  whe- 
^"T^'     '      ther  by  marriage,  or  as  executors  or  administrators  or 

In  re 

ThiSt.  legatees,  to  sell  and  transfer  to  any  person  or  persons 
Stxam  Pacut  whomsoever  all  or  any  of  the  shares  of  such  proprietor  in 
Bxparu  *^^  property  and  funds  of  the  Company ;  and  whenever 
HSHVK88T.  such  sale  and  transfer  shall  be  made,  a  return  or  account 
SkUement.  thereof  shall  be  made  to  the  clerk  or  the  agent  for  the 
time  being  of  the  said  Company,  and  shall  from  time  to 
time  be  registered  in  the  books  of  the  said  Company,  on 
payment  of  the  fee  of  2«.  6cL  on  each  share  so  transferred; 
and  the  person  or  persons  to  whom  such  transfer  shall  be 
made  shall  be  and  stand,  in  all  respects  and  to  all  intents 
and  purposes,  in  the  place  and  stead  of  the  person  or  per- 
sons making  such  transfer,  and  shall  be  liable  to  be  sued, 
in  an  action  of  covenant  or  otherwise,  for  any  breach  of 
the  rules  and  regulations  of  the  said  Company,  as  fully 
and  effectually,  to  all  intents  and  purposes,  as  if  such  per- 
son or  persons  to  whom  such  transfer  or  transfers  shall 
have  been  made  had  been  a  proprietor  or  proprietors  at 
the  date  of  these  presents;  and  the  form  of  transfer  of 
such  share  or  shares  may  be  in  the  following  words  or  to 
the  like  effect,  varying  the  names  and  descriptions  of  the 
contracting  parties  as  the  case  may  require: — 

*  I,  ,  of ,  in  consideration  of paid  to  me 

by ,  of ,  in  the  county  of ,  do  hereby  bargain, 

sell,  assign,  and  transfer   to  the  said shares  of 

£ each,  numbered  as  per  margin,  of  and  in  the  capital 

stock  of  the  Company  called  the  8t  George  Steam  Packet 

Company^  to  hold  unto  the  said ,  his  heirs,  executors, 

administrators  and  assigns,  subject  to  the  same  conditions 
as  I  held  the  same  immediately  before  the  execution  here- 
of    And  I,  the  said ,  do  hereby  agree  to  accept  and 

take  the  said  shares  subject  to  the  same  conditions.  As 
witness  our  hands  this day  of ,  184  . 

'  Witness.  '  (Signed).'  " 
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"  Clause  18.  And  every  deed  or  transfer  (being  execut-        iSfiO. 
ed  by  the  seller  or  sellers  and  the  purchaser  or  purchasers         j^^ 
of  such  share  or  shares)  shall  be  delivered  to  and  kept  by       ^""  S». 
the  clerk  of  the  said  Company,  who  shall  enter  in  a  pro-  Stbax  PAossf 
per  book  or  books  to  be  kept  for  that  purpose  a  memorial      BxfUru 
of  such  transfer  and  sale,  and  indorse  the  entry  of  such      HmrwiMBT. 
memorial  on  the  said  deed  of  sale  or  transfer,  for  which 
no  more  than  1«.  is  to  be  paid;  and  on  request  a  certificate 
of  each  share  shall  be  delivered  by  him  to  the  purchaser 
or  purchasers,  for  his,  her,  or  their  security,  and  for  which 
certificate  no  more  than  la.  6c2.  shall  be  paid;  and  until 
such  memorial  shall  have  been  made  and  entered  as  above 
directed,  such  purchaser  or  purchasers  shall  have  no  part 
or  share  in  the  profits  of  the  said  Company,  nor  any  inter- 
est for  such  share  or  shares  paid  to  him,  her,  or  them,  nor 
any  vote  or  votes  in  respect  thereof  as  a  proprietor  or  pro- 
prietors of  the  Company." 

"  Clause  21.  That  any  person  who,  being  a  purchaser 
of  any  shares  in  the  capital  of  the  Company,  shall  take  a 
transfer  or  assignment  of  such  shares,  and  shall  not  pre- 
viously to  such  purchase  have  executed  or  otherwise  ac- 
ceded to  these  presents,  or  shall  not,  at  the  time  of  the  said 
shares  vesting  in  him  in  such  capacity  by  the  means  afore- 
said, be  a  recognised  proprietor  in  the  Company  in  respect 
of  any  other  shares  in  the  capital,  shall,  as  to  all  duties, 
obligations,  claims,  and  demands  upon  or  against  him  in 
respect  of  such  shares,  be  considered  as  a  proprietor  in  the 
Company  from  the  time  of  the  shares  being  so  purchased 
by  or  becoming  so  vested  in  him  as  aforesaid,  but  as  to  all 
profits,  rights,  privileges,  benefits,  and  advantages  to  arise 
from  the  said  shares,  no  such  person  shall  be  considered 
a  proprietor  in  respect  of  the  same  until  he  shall  have 
executed  or  otherwise  have  acceded  to  these  presents."' 

''  Clause  51.    That  the  person  by  whom  or  in  whose 
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1850.  name  the  shares  shall  be  held  or  stand,  shall,  to  all  intents 
and  purposes  whatsoever,  be  deemed  at  law  and  in  equity 
the  absolute,  sole,  and  beneficial  owner  and  holder  of  such 


In  re 
Thb  St. 

Stbam  Paoubt  shares,  and  shall,  as  such,  be  the  only  person  known  to  or 

Exparte      r^cognised  by  the  said  Company  in  all  votes,  transfers, 

"  notices,  payments,  receipts,  and  other  matters  relative  to 


Hkknssst. 


Statement,  the  same  shares,  and  the  Company  shall  in  no  case  be 
bound  to  notice  or  affected  with  express  notice  of  any 
trust" 


Argumeni,  Mr.  McUins  and  Mr.  Surrage^  in  support  of  the  application, 

contended,  that  the  shares  had  been  duly  transferred  by 
Michael  Hermessy^  and  the  transfer  having  been  duly  re- 
gistered by  the  Company,  his  liability  was  at  an  end. 
There  was  no  clause  which  expressly  required  the  transfer 
to  be  executed  by  the  tranferee,  and  the  acceptance  of  the 
transfer  might  be  by  other  acts  of  the  party.  The  provi- 
sions in  the  deed  were  for  the  benefit  and  protection  of  the 
Company,  and  might  be  waived  by  them.  The  21st  clause 
contained  the  expression  ''or  otherwise  acceded  to"  the 
deed. 

[Lord  Commissioner  Rolfs. — If  the  deed  points  out  a 
particular  mode  of  transfer,  must  not  that  mode  be  adopt- 
ed? In  a  case  which  was  lately  before  the  Court  of  Ex- 
chequer, the  liability  of  the  shareholder  was  held  to  con- 
tinue where  he  had  executed  a  transfer,  which  had  been 
duly  entered  in  the  Company's  books,  but  it  had  not  been 
executed  by  the  transferee.] 

The  directors  were  merely  the  organ  for  making  the 
transfer.  In  Ex  parte  Morgan  (a),  the  directors  had  no 
authority  to  purchase  the  shares.    An  assignee  of  a  lease 


(a)  1  H&U  ibT.  320;  I  Mac.  k  Q.  225. 
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Co., 

JSxparte 

HsKirxssT. 

ArgwmsiU, 


was  made  to  coyenant  to  pay  the  rent  and  perform  the        i850. 
coyenants,  but  he  seldom  signed  the  deed,  yet  he  would         j^Te^ 
be  held  to  take  the  property  subject  to  those  terms:     Tay-       ^*  S*. 
lor  y.  Hughes  (a).    Hennessy  could  not  have  claimed  any  StiiLx  Facut 
share  in  the  profits  of  the  Company,  in  respect  of  those 
shares,  nor  could  any  creditor  of  the  Company  have  sus- 
tained an  action  at  law  against  him :  Bumes  y.  PenneU  (6), 
Foster  y.  The  Oovemor  and  Company  of  the  Bank  of 
England  (c). 

Mr.  Bacon  and  Mr.  /.  F.  Prior,  contr^,  insisted,  that 
Hennesey  could  only  get  rid  of  his  liability  to  the  Company 
by  procuring  some  other  party  to  stand  in  his  place;  that 
this  proyision  was  for  the  benefit  of  the  shareholders;  and 
that  the  directors  had  no  power  to  waiye  so  important  a 
part  of  the  constitution  of  the  Company. 


Mr.  Matins  replied. 


Lord  Commissioner  Kolfe: — 

In  this  case  the  Company  had  been  duly  constituted  by 
deed,  and  it  was  in  full  operation.  Michael  Hennessy  was, 
in  and  prior  to  the  year  1841,  a  shareholder  holding  seye- 
ral  shares,  t.  e.  one  of  1002.  and  seyeral  of  25Z.;  and  the  only 
question  is,  whether,  on  the  22nd  of  October,  1841,  he  so 
sold  and  transferred  sixteen  252.  shares,  as  to  haye  gotten 
rid  of  all  liability  to  the  Company  in  respect  of  them.  Mi- 
chad  Hennessy  died  in  1846,  and  /.  C.  Hennessy  is  his  per- 
sonal represent^tiye.  The  Master  considered  that  Michael 
Hennessy  had,  in  1841,  diyested  himself  of  all  interest  in 
these  sixteen  shares,  and  refused  to  place  his  executor  on 
the  list  of  contributories ;  but,  on  the  application  of  the 
official  manager,  Vice-Chancellor  Knight  Bruce  came  to 


Jul^  inth. 

Judgment, 


(a)  2  J.  ife  L.  24.      (h)  2  H.  L.  Ca.  497.      (c)  15  L.  J.,  Q.  B.,  212. 
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1860,  ^      2l  different  conclusion,  and  referred  it  back  to  the  Master 

In  re        to  review  his  report,  in  order  that  he  might  place  on 

OxoROB       ^^^  ^^^  ^^^  name  of  /.  (7.  Henneasy  as  executor  of  Mi- 

^^•■^^^^"*  chaeL    Mr.  Hennesay  moved  by  way  of  appeal  to  discharge 

Bx  parte      this  order,  on  the  ground  above    stated,   namely,  that 

'     Michael  Hermessy  had  ceased  to  be  the  holder  of  these 

^^"^f^"*^^-  shares  in  October,  1841.  A  great  deal  of  evidence  was 
taken  before  the  Master,  but  there  appears  in  the  result  to 
be  no  doubt  about  the  facts;  and  the  only  question  is  as  to 
the  legal  consequence  of  these  facts  when  considered  with 
reference  to  the  clause  in  the  Company's  deed  relative  to 
transfers.  The  clause  directing  the  mode  of  transfer  is 
clause  17.     [His  Lordship  read  it] 

The  facts  are  these.  In  October,  1841,  Thomas  Richard 
Ifeedhamy  wishing  to  benefit  his  son  Richard  Needham^ 
who  was  an  engineer,  and  whose  business  made  it  neces- 
sary for  him  often  to  cross  to  and  from  England  And  Ireland, 
purchased  for  his  son,  through  a  broker  at  Corky  the  sixteen 
shares  in  question  from  Michael  Hennesay,  the  holder  of 
shares  to  a  certain  amount  having  the  privilege  of  passing 
to  and  fro  in  the  Company's  vessels  without  charge.  The 
purchase-money,  190Z.,  was  then  paid  to  Michael  Hennessy 
by  the  agent  of  Thomas  Richard  Needham,  but  the  purchase 
was  made  in  the  name  of  the  son.  Michael  Hennesay 
thereupon  executed,  at  the  office  of  the  Company  at  Cork, 
a  transfer  to  the  son,  i.  e.  Richard  Needham,  of  the  sixteen 
shares  ;  but  this  transfer  was  never  executed  or  acceded  to 
by  Richard  Needham.  On  the  contrary,  when  he  was  soon 
afterwards  informed  by  Thomas  Richard  Needham,  his 
father,  of  what  had  been  done,  he  wholly  declined  to 
have  anything  to  do  with  the  shares,  believing,  as  he 
says,  that  the  Company  was  insolvent  Under  these 
circumstances  it  is  plain  that  nothing  had  been  done  by 
Richard  Needham  which  could  make  him  liable  as  a 
contributory. 
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It  was,  howeyer,  argued,  that  though  Richard  Needham,        1850. 
the  proposed  transferee,  might  not  be  liable,  still  the  Com-        /^  ^ 
pany  had  precluded  itself  from  treating  MidiaelHennesay  as       ^oiwi 
still  being  one  of  its  member&    But  this  is  not  so.    Michad  Stxak  Pacux 
Hennessy,  in  order  to  relieve  himself  from  liability,  was      Exparu 
bound  to  procure  a  transferee  who  should  put  himself  in     ""^' 
his  place.    The  only  transfer  ever  attempted  to  be  made     J^^dgmmL 
was  to  Richard  NeedhoMi  the  son,  who,  it  is  admitted,  never 
in  any  manner  accepted  it.     The  mode  of  transfer  required 
by  the  deed  of  settlement  is,  as  we  have  already  seen,  a 
transfer  to  be  executed  by  the  transferee  in  order  to  sig- 
nify his  consent,  and  so  to  make  himself  liable  as  a  pur- 
chaser.    Till  that  has  been  done,  the  seller  continues  li- 
able to  the  Company  as  one  of  its  members. 

It  was  said,  that  there  was  laches  in  the  Company 
in  not  getting  the  transferee  to  signify  his  acceptance 
or  rejection.  But  this  is  not  so.  What  could  the  Com- 
pany do  more  than  they  did?  There  was  the  transfer 
executed  by  the  seller,  waiting  to  be  executed  by  the 
purchaser,  if  he  had  chosen  to  present  himself;  but  he 
never  did  so. 

It  was  argued  that  this  was  really  a  purchase  by  the 
father;  and  some  facts  were  relied  on  in  the  evidence  tend- 
ing to  shew  that  the  Company  considered  and  treated  the 
father  as  the  purchaser.  This,  we  think,  is  not  at  all  made 
out;  but,  even  if  it  were,  it  would  not  vary  the  case;  for  it 
is  abundantly  clear  that  the  transfer  in  the  books  was  to 
the  son,  and  not  to  the  father;  and  the  evidence  clearly 
shews  that  the  father  never  accepted,  or  intended  to  accept, 
any  of  the  shares  in  question.  Whether,  as  between  Hen- 
neasy  and  the  father,  the  father  might  be  compelled  to  ac- 
cept the  shares,  is  a  question  not  now  before  us.  Vice- 
chancellor  Knight  Bruce  was  of  opinion  that  Michael  Hen- 

Vol.  IL  E  E  L.  C. 
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1850.  nessj/y  as  a  shareholder,  was  liable  up  to  the  2l8t  of  Octo- 

"  j^^^  ^  her,  1841;  that,  never  having  made  a  valid  transfer,  he 

The  St.  continued  liable  after  that  date  up  to  his  death,  and  so 

GbOROK  i*    r    j^     rr  T  • 

Stbax  Faokkt  that  the  name  of  J.  C,  nennesayy  his  executor,  was  pro- 

Ex  parte  P^rlj  placed  on  the  list  of  contributories.     In  that  opinion 

Hbhhbsst.  ^q  entirely  concur;  and  this  motion  must  therefore  be  re- 

Judgment,  fused,  with  COStS. 


JuTu  24th.  ROBISON  V.  MANUELLE. 

An  agreement  xN  this  causc  a  motiou  .had  been  made  before  the  Vice- 

between  the  ChanceUoT  o/Englafid,  on  behalf  of  the  Defendants,  that 

SSi^nil^S^Dl*  ^^®  Plaintiff  and  her  solicitors  might  be  ordered,  within  a 

fondant,  by  week  after  service  of  the  order  to  be  made  on  that  motion, 

which  It  waa 

agreed  that  the  to  leave  with  the  Registrar  an  original  order  made  in  this 
dismissed,  and  cause  ou  the  9th  of  July,  1847,  and  delivered  out  by  the 
***  ^^  ^f^""^'  Registrar  to  the  Defendants  or  their  solicitor,  in  order  that 

ant  should  pay  °  ' 

all  costs,  which  it  might  be  entered  with  the  proper  officer  of  the  Ck)urt; 
ed,  if  necessary;  and  that  the  order,  when  so  produced,  might  be  entered 
S  agreed  to*  accordingly ;  and  that  the  Plaintiff  and  her  solicitors  might 
move  to  dismiss,  ^^  ordered  to  pay  the  costs  of  the  application  and  of 

and,  m  default  '^   "^  . 

of  her  doing  so,  the  Order  to  be  made  thereon.  Notice  of  the  motion  was 
was  authorised  served  OU  the  Plaintiff  and  her  solicitors.  The  Vice-Chan- 
CorasS^for  that  ^^^  of  England  refused  the  motion,  with  costs,  and  it  was 
purpose,  on  her  now  renewed  by  way  of  appeal  before  the  Lords  Commia- 
of  money  was  sioners;  and  the  Defendants  also  asked  that  the  order  of 
ofthe  PUintirs  ^^  Vice'ChanceUor  might  be  discharged. 

costs,  the  solici- 
tors undertak- 
ing to  return  a        The  ordoT  of  the  9th  of  July,  1847,  which  was  referred 

part,  i^  upon  .       ,  .  ^  .  ,      .  ^ 

taxation,  they    to  in  the  uotice  of  motiou,  was  made  in  pursuance  of  an 

should  be  found 

to  have  been 

overpaid;  and  an  order  was  made  on  a  motion  by  the  PkintifF,  for  the  dismissal  of  the  bill,  but  from 

the  fiiult  of  the  Plaintiff,  the  Defendant  could  not  get  it  passed  and  entered.     Upon  motion  by  the 

Defendant  three  years  afterwards,  an  order  was  made  as  against  the  Plainti£f  and  her  toliciton,  to 

«aTe  with  the  B<^trar  the  original  order  and  the  Counsel's  brief  on  the  motion. 


OASSS  IN  CHANCERY. 


403 


agreement  which  had  been  entered  into  for  the  compromise 
of  the  suit  The  agreement  was  dated  the  26th  of  June, 
1847,  and  it  was  thereby  agreed  that  the  bill  should,  with 
all  convenient  speed,  be  dismissed  as  against  all  the  De- 
fendants, on  payment  by  the  first-named  Defendant  to  the 
Plaintiff  of  a  fixed  sum,  and  also  of  the  costs,  charges,  and 
expenses  of  and  incident  to  the  suit,  up  to  and  includingsuch 
dismissal;  and  the  Defendant  ManueMe  undertook  to  pay 
the  costs  of  the  other  Defendants;  and  the  Plaintiff  agreed 
to  cause  Counsel  to  be  instructed  on  her  behalf  to  move 
that  the  bill  should  stand  dismissed;  and  the  agreement 
authorised  Ma/nueUey  if  necessary,  to  instruct  Counsel  on 
the  Plaintiff's  behalf  to  make  such  an  application. 


SuUemtnl, 


The  consideration  mentioned  in  the  agreement  was  duly 
paid  by  the  Defendant  Manuelle  to  the  Plaintiff  before  the 
execution  of  it;  and  a  sum  of  7(M.  was  paid  to  the  Plain- 
tiff's solicitors  in  respect  of  costs,  on  an  undertaking  that 
they  would  return  the  difference,  if,  upon  taxation,  the 
amount  of  the  costs  should  be  less  than  70/. 

On  the  9th  of  July,  1847,  an  order  was  made  by  consent, 
on  the  motion  of  the  Plaintiff,  referring  it  to  the  Master  to 
tax  the  costs  of  the  Plaintiff  and  of  the  Defendants,  except 
Manuelle^  and  that  they  should  be  paid  by  ManueUe^  and 
that,  upon  such  payment,  the  bill  should  be  dismissed. 
The  minutes  were  drawn  up,  but  were  not  settled  until 
March,  1848.  Several  applications  had  since  been  made  to 
the  solicitors  of  the  Plaintiff  to  draw  up  and  pass  the  order, 
but  without  effect.  At  length  they  stated,  that  if  the  De- 
fendants' solicitor  would  let  them  have  the  order  and  the 
Defendants'  brief,  they  would  get  the  order  passed;  and 
the  Defendants'  minutes  of  the  order,  and  the  Defendants' 
brief,  were  delivered  up  to  them. 


The  sum  of  70i,  paid  to  the  Plaintiff's  solicitors,  was 
EE2 
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1850.        Stated  to  exceed  the  amount  of  the  costs,  charges,  and  ex- 
penses payable  on  the  tenns  of  the  deed. 


Argument.         Mr.  RoU  and  Mr.  Younge  supported  the  application. 
Mr.  Bacon  and  Mr.  Torriano,  contri. 

This  is  an  attempt  to  enforce  the  specific  performance 
of  an  agreement,  by  means  of  an  order  obtained  on  motion. 
The  Court  has  no  jurisdiction  to  interfere  in  such  a  case  by 
such  a  process:  Forsyth  v.  Manton{a).  In  OUbert  v.  Coo- 
per (b)  the  Court  refused  upon  motion  to  interfere  in  en- 
forcing an  agreement,  and  the  motion  in  that  case  was  in 
the  matter  of  the  cause,  and  in  the  matter  of  the  solicitor, 
while  this  motion  is  made  in  the  cause  only.  This  motion 
is  afso  made  by  all  the  Defendants,  to  enforce  a  compro- 
mise which  is  entered  into  with  one  of  them.  The  Plain- 
tiff has  done  all  which  she  engaged  to  do.  She  instructed 
Counsel  to  obtain  an  order,  and  an  order  was  pronounced. 
The  only  practical  effect  of  the  motion  would  be  to  obtain 
the  taxation  of  a  solicitor's  bill  three  years  after  it  had 
been  paid,  and  for  this  purpose  the  motion  was  against  the 
Plaintiff  and  her  solicitors.  The  object  of  it  ought  not  to 
be  encouraged,  and  the  course  which  was  pursued  was  ir- 
regular. 

The  Lords  Commissioners  delivered  their  judgment  with- 
out calling  for  a  reply. 


Judgmmu.  LoBD  COMMISSIONER  Lakodale  said,  that  the  Defendant 
had  done  all  which  could  be  possibly  done  by  him.  He 
was  quite  surprised  that  it  should  be  represented  that  the 
payment  of  70Z.  to  the  solicitors  was  a  payment  of  the  bill 

(a)  6  Madd.  78.  (3)  17  L.  J.,  (N.  S.),  Ch.,  266. 
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of  costs  of  the  suit.  The  real  amount  was  left  uncertain. 
The  words  used  in  the  agreement,  "  costs,  charges,  and  ex- 
penses,''  would  include  all  which  the  Plaintiff  had  a  right 
to  claim.  These  words  were  not  useless,  but  would  carry 
the  claim  beyond  the  costs  simply.  There  was  a  compro- 
mise of  the  suit  to  be  carried  into  effect  by  means  of  an 
order :  that  order  was  applied  for  to  the  Court  and  was  pro- 
nounced by  the  Court.  What,  then,  was  the  duty  of  the 
parties?  The  Plaintiff  was  either  to  procure  a  dismissal  or 
enable  the  Defendants  to  do  so.  It  was  not  enough  to  pro- 
cure the  order  by  which  alone  the  dismissal  could  be  ef- 
fected; but  the  order  must  have  been  perfected  by  all  the 
forms  and  precautions  which  were  adopted  in  the  offices  of 
the  Court.  The  motion  ought  to  have  been  granted,  with 
costs;  and  the  order  as  to  costs  should  be  against  the  solici- 
tors as  well  as  the  client. 


1850. 


J^tdffmniU, 


LoM)  CoMMissiONEB  RoLFB  Concurred  with  Loed  Lang- 
dale,  and  added,  that  although  the  Plaintiff  had  moved  to 
dismiss  the  bill,  the  Defendant  had  not  got  all  which  he 
stipulated  for,  inasmuch  as  the  bill  was  not  out  of  Court; 
and  that,  as  to  the  other  point,  viz.  that  the  taxation  of  a  bill 
of  costs  would  be  obtained  several  years  after  it  had  been 
paid,  that  was  an  accident  which  would  not  influence  the 
decision  of  the  Court 
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1850. 

JunemK.  JONES  V.  LEWIS 

Where  the  pur-  O  KERRIES  LIOHTHO  USE  was  purchased  in  1837,  bj 
for  reaTeatete  the  Corporation  of  the  Trinity  House;  and  in  one-third  part 
^tion  ii  S-'"  ^^  *^^«  purchase-money,  namely,  141,660t  10&,  the  PlaintiflF 
rected  to  here-    Morgan  Jones,  an  infant,  was  interested  as  tenant  for  lifa 

inyested  in  real 

eitate,  and  all  That  amount  had  been  inyested  in  Three  per  Cent.  Con- 
coiu  attending  ^^^^y  ^^^  P^^t  of  it  had  already  been  applied  in  completing 
"*^P^***??  two  purchases  of  land,  the  purchase-money  being,  on  the 
by  the  Corpora-  first  purchase,  96,000i,  and  on  the  second,  12,0001     The 

tion,  there  is  no  i.iii  <■  •iii/vt»* 

limit  to  the        expense  of  both  these  purchases  was  paid  by  the  Trxntb/ 

nnmber  of  pur-      tt^^.„^ 
chases  or  to  the    ^OUSe. 
costs  which  are 
to  be  allowed, 

except  there  is  In  June,   1849,   a  third  purchase  was  made,   40001 

exercise  of  the  Only  ])eing  the  amount  of  the  purchase-money.    The  Vice- 

^^^^^^  Chancellor  Knight  Bruce  refused  to  order  the  Trinity 

occasion  Texa-  House  to  pay  the  costs  of  the  purchase,  and  this  was  the 

tious  and  unne-  . 

cessary  expense,  first  order,  which  was  uow  appealed  from. 

Where  a  sum 

had  been  ps^d         The  amount  of  stock  which  then  remained  in  court 

cbJ^of^reai  es-  "^^  28,923Z.  10«.  Id.     A  fourth  purchase  had  since  been 

tate  by  a  Cor-  made,  when  a  further  sum  of  16,000i.  had  been  laid  out 

expenses  of  a  in  the  purchase  of  land  which  adjoined  some  of  the  land 

reinvMUnent  already  purchased,  and  the  Master  had  approTed  of  the 

were  thrown  title.     The  Vice-ChanccUor  Knight  Bruce  again  declined 

upon  the  Cor-  ^  ° 

pomtion.  to  make  an  order  for  the  payment  of  the  costs  of  that 

Statement.      purchase,  by  the  Trinity  House, 

The  Plaintiff  now  appealed  from  both  those  orders,  so  . 
far  as  they  related  to  the  question  of  costs. 

The  question  turned  on  the  28th  sect,  of  the  Act  6  & 
7  Will.  IV,  c.  79,  which  is  as  follows:—"  That  where,  by 
reason  of  any  disability  or  incapacity  of  the  person  enti- 
tled to  any  such  lighthouse,  the  purchase-money  shall  be 
required  to  be  paid  into  the  Bank  of  EngUindy  and  be  sub- 
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ject  to  the  orders  and  directions  of  the  Court  of  Exche- 
quer^ under  the  prorisions  herein  contained,  the  said  Court 
may  order  all  the  reasonable  costs,  charges,  and  expenses 
attending  such  purchase,  or  which  may  be  incurred  in 
consequence  thereof,  and  also  of  the  investment  of  the 
purchase-money  in  real  or  Ooyemment  securities,  and 
likenrise  the  re-iuTestment  of  such  purchase-money,  or  the 
Government  and  real  securities  purchased  therewith,  in 
the  purchase  of  houses,  buildings,  lands,  tenements,  and 
hereditaments,  as  hereinbefore  mentioned,  together  with 
the  costs,  charges,  and  expenses  of  obtaining  the  proper 
orders,  and  of  the  other  proceedings  for  such  purposes, 
and  of  the  payment  of  the  dividends  and  interest  of  the 
said  Oovemment  or  real  securities,  and  of  the  payment  of 
the  principal  of  the  said  purchase-money  and  of  the  Oo- 
vemment or  real  securities  purchased  therewith,  out  of 
court,  to  be  paid  by  the  said  Master,  Wardens,  and  Assist- 
ants, and  the  said  Master,  Wardens,  and  Assistants  shall 
from  time  to  time  pay  such  sums  of  money  for  such  pur- 
poses as  the  said  Court  shall  direct,  out  of  the  monies  ap- 
plicable to  the  purposes  of  this  Act'' 
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I860. 
JoHia 

V. 

Lswis. 
Staiement 


Mr.  Bacon  and  Mr.  Pitman  appeared  for  the  Plaintiff;     ArgumeHt. 
and 

Mr.  Wiffram  for  the  Trinity  House. 

In  re  The  Merchant  Tailors'  Company  (a),  and  Ex  parte 
Bouverie  (b),  were  cited. 


Lord  Commissioner  Langdale: — 

There  can  be  no  doubt  that  the  Petitioner  is  entitled  to      Judgment, 
such  costs  as  are  reasonably  and  properly  incurred.     These 


(<i)  10  Beav.  485. 


(b)  4  BaU.  Cm.  229. 
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Jndgmeni, 


Acts  of  Parliament  are  no  doubt  subject  to  a  great  deal  of 
consideration,  and  the  present  Act  contains  clauses  very  like 
those  which  have  been  inserted  in  many  other  Acts  upon 
which  questions  of  this  kind  have  very  frequently  arisen. 
I  believe  that  the  Court  has  in  almost,  if  not  in  every  case, 
considered  that  it  is  to  have  regard  to  the  imperial  powers 
which  are  mentioned,  and  which  are  exercised  by  taking 
from  a  man  the  property  which  he  had,  and  which  he  was 
unwilling  to  part  with, — ^taking  it  from  him  by  imperial 
power,  and  converting  it  into  money, — ^and  in  cases  where 
there  were  limitations  of  property,  directing  that  the  money 
which  was  produced  should  be  re-invested.  That  is  a  case 
of  this  sort.  I  do  not  find  that  there  is  any  distinction 
to  be  drawn  between  one  species  of  landed  property  and 
another  species  of  landed  property.  In  this  case,  he  has 
that  which  is  a  perfect  and  good  security,  satisfactory  to 
the  owner  of  the  property,  taken  from  him  by  superior 
power,  converted  into  money,  and  which  is  to  be  re-con- 
verted from  money  into  land  again ;  and  in  consequence  of 
that  state  of  things,  there  is  a  direction  given,  that  the 
reasonable  expenses  which  are  to  be  incurred  in  the  change 
shall  be  paid  to  him. 


Now  it  is  not  to  be  denied,  but  that  a  proceeding  of  that 
kind  may  be  taken  advantage  of  in  such  a  way  as  to  oc- 
casion vexatious  and  unnecessary  expense  to  the  party  on 
whom  the  burthen  is  thrown ;  and  in  such  a  case  as  that, 
I  have  never  had  the  least  doubt,  that,  if  it  were  made  out, 
the  Court  would  take  care  that  the  party  attempting  such 
a  scheme  should  not  be  able  to  receive  the  profit  of  it,  and 
would  direct  a  restriction  to  be  put  upon  the  right  which 
he  has  under  the  Act  of  Parliament, — ^a  right  to  be  ex- 
ercised and  put  in  force  by  this  Court.  Therefore,  I  say, 
make  out  a  case  of  vexation,  make  out  a  case  in  which 
the  party  has  improperly  used  the  power  which  the  Act 
of  Parliament  gave  him,  for  the  purpose  of  throwing  ex- 
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penses  unnecessarilj  on  the  other  party,  and  he  shall  be  ig^o. 
charged.  What  is  the  nature  of  the  case?  Here  is  not  less 
than  141, 0002.,  which  is  the  money  obtained  as  a  compen- 
sation for  the  real  property, — a  lighthouse  (but  no  matter 
what  it  is), — 141,000t  is  the  money  which  is  produced  to  •^«<^y"»«»*- 
the  party  for  that  which  was  his  own,  and  which  he  would 
not  have  parted  with,  unless  he  had  been  compelled  to 
part  with  it  That  may  be  assumed.  Well,  then,  the 
141,0002.  being  paid  into  the  Court  of  Exchequer  (now 
brought  into  the  Court  of  Chancery),  because  of  the  inca- 
pacity of  the  person  to  whom  it  belonged  to  deal  with  it, 
the  Act  of  Parliament  provides,  that  "  the  Court  may  order 
all  the  reasonable  costs,  charges,  and  expenses  attending 
such  purchase,  or  which  may  be  incurred  in  consequence 
thereof,  and  also  of  the  investment  of  the  purchase-money 
in  real  or  Government  securities,  and  likewise  the  re-in- 
vestment of  such  purchase-money,  or  the  Government  and 
real  securities  purchased  therewith,  in  the  purchase  of 
houses,  buildings,  lands,  tenements,  and  hereditaments,  as 
hereinbefore  mentioned,  together  with  the  costs,  charges, 
and  expenses  of  obtaining  the  proper  orders,  and  of  the 
other  proceedings  for  such  purposes,  and  of  the  payment 
of  the  dividends  and  interest  of  the  said  Government  or 
real  securities,  and  of  the  payment  of  the  principal  of  the 
said  purchase-money,  and  of  the  Government  or  real  secu- 
rities purchased  therewith,  out  of  court,  to  be  paid  by  the 
said  Master,  Wardens,  and  Assistants"  of  the  Trinity  House. 
They  are  to  be  the  reasonable  costs.  The  reasonable  costs 
would  no  doubt  be  properly  taxed  and  ascertained. 

The  question  really  raised  here  is,  are  the  costs  to  be 
called  unreasonable  because,  in  re-investing  no  less  a  sum 
than  141 ,0002.,  there  have  been  these  particular  sums  of 
money  invested  separately?  The  first  was  96,0002.,  the 
second  12,0002.,  the  third  was  40002.,  and  the  fourth  was 
15,0002.  It  does  not  exhaust  by  any  means  the  whole 
sum.    I  cannot  find  there  is  anything  said  to  shew  that 
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I860,  this  vas  done  for  any  improper  purpose,  unreasonably  to 
throw  costs  on  the  Trinity  House,  unreasonably  to  make  seTe- 
ral  purchases  in  order  that  the  Trinity  House  might  have  to 
pay  the  expenses  of  those  investments.  That  is  not  alleged, 

"*^^"'**^"  but  it  is  alleged,  "You  ought  to  have  done  all  this  in  two  pur- 
chases, and  if  you  are  entitled  to  have  your  reasonable 
costs,  charges,  and  expenses,  you  ought  to  have  made  the 
whole  investment  of  the  141,0002.  two  transactions,  and 
no  more."  I  confess  I  cannot  see  that  that  is,  or  ought  to 
be  considered  as  a  general  rule  to  be  acted  on;  I  cannot 
think,  because  this  is  a  lighthouse, — a  particular  species  of 
property, — that  a  man  is  to  be  reduced  to  that  necessity, 
and  is  to  be  told,  "  Either  you  are  to  invest  this  in  two 
transactions,  or  you  are  not  to  have  the  costs,  charges,  and 
expenses,  which  the  Act  of  Parliament  gives  you."  A 
man  might  spend  his  whole  life  before  he  could  find  pro- 
per purchases  suitable  to  his  convenience.  Make  out 
that  he  is  seeking  for  purchases  for  decoration  or  his  own 
amusement,  and  had  found  them  in  little  bits  at  a  small 
rate  each  one,  and  that  he  is  attempting  to  throw  the 
expense  of  doing  that  on  the  Trinity  House  unneces- 
sarily; make  out  such  a  case,  and  I  think  there  ought  to 
be  interference  against  him.  No  such  case  has  been 
made  out,  and  therefore  I  think  these  costs  ought  to  be 
allowed. 

LoBD  Commissioner  Rolfb: — 

I  think  this  case  falls  within  the  principle  laid  down  by 
Lord  Langdale  in  the  case  cited  from  10  Beavan  by  Mr. 
Bacon.  It  is  true,  as  it  is  stated,  that  in  that  Act  of  Parlia- 
ment the  direction  was,  that  aU  costs  were  to  be  paid,  and 
that  it  is  not  so  here :  it  is  here  "  all  the  reasonable  costs;" 
but  I  think  that  is  a  distinction  without  a  difference,  be- 
cause "all  costs"  would,  in  the  language  of  the  Legislature, 
imply  all  reasonable  costs.  It  would  be  absurd  to  suppose 
they  intended  that  imreasonable  costs  were  to  be  paid, 
because  they  have  not  inserted  the  word  "  reasonable." 
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Then  Mr.  Wigram  contended  that  this  is  a  case  within  isdO. 
the  discretion  of  the  Judge,  and  not  properly  the  subject 
of  appeal;  just  in  the  same  manner  as  the  Court  will  not 
hear  an  appeal  where  there  has  been  a  decree  giving  costs, 
or  like  the  case  of  a  bill  taxed,  and  where,  if  it  has  been  •<V"««*' 
taxed  on  a  correct  principle,  the  Court  would  not  look 
into  the  items.  I  do  not  think  his  analogy  bears  him  out 
If  the  Act  of  Parliament  had  said,  the  costs  of  so  many 
purchases  shall  be  paid  as  the  Judge  shall  think  reason- 
able, and  he  had  said,  I  think  five  are  reasonable,  or  six 
are  reasonable,  it  might  be  that  the  Court  would  say, — 
we  cannot  be  discussing  whether  seven  or  eight  will  be 
reasonable,  when  the  Judge  below  has  said  six  or  seven 
would  be  reasonable.  That  is  not  at  all  this  case.  I  think 
the  learned  Vice-ChanceUor  has  proceeded  on  an  erroneous 
principle.  I  can  see  no  limit,  I  confess,  to  it,  except  an 
unreasonable  exercise  of  discretion  on  the  part  of  those 
who  are  purchasing;  but  it  is  not  suggested  that  there 
was  anything  of  that  sort  here;  on  the  contraiy,  his  Honor 
is  reported  to  have  said,  he  supposed  the  parties  acted  bond 
fde,  in  order  to  do  their  duty  to  the  parties  If  that  is  so, 
and,  as  Lord  Langdale  remarks,  the  imperial  power  has 
taken  from  the  individual  something  which  he  had  before, 
and  has  substituted  a  sum  of  money  to  be  re-invested,  I 
think  these  parties  must  pay  all  the  costs  of  so  reasonably  re- 
investing, otherwise  they  do  not  put  the  party  in  the  same 
position  that  he  was  in  before  the  property  was  taken. 

Lord  Commissioner  Langdale: — 

No  doubt  suspicions  have  been  entertained  in  some  cases, 
that  an  advantage  was  improperly  taken  of  this  clause;  and 
in  consequence,  a  clause  has  been  introduced  into  the  recent 
Act  of  Parliament,  limiting  the  number  of  purchases  (a). 
The  mere  existence  of  that  clause  shews  we  could  not  get 
on  without  it 

(a)  Lands  GLauaes  Consolidation  Act,  1845,  b.  80. 
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jMly  6thy  Qth, 
lOthy  16th. 

Where  the  deed 
of  settlement  of 
a  Cknnpany  an- 
thoriaee  a  gene- 
ral meeting  of 
shareholders  to 
remoTe  a  di- 
rector for  any 
reasonable 
caose,  he  may 
be  remoTed  for 
any  cause 
which  in  the 
opinion  of  the 
shareholders 
duly  assembled 
shall  be  deemed 
reasonable, 
without  its  be- 
ing incumbent 
upon  them  to 
proTe  the  rea- 
sonableness of 
the  cause  in 
any  court  of 
justice. 

A  meeting 
was  called  by 
adrertisement, 
stating  that  the 
object  of  it  was 
to  remoTO  di- 
rectors, but  not 
stating  any  al- 
lied grounds 
for  their  re- 
moTal;  and  also 
mentioning  se- 
Teral  other  ob- 
jects of  the 


Hdd,  that  it 
was  regularly 
oonrened,  and 
was  competent 
to  remove  the 
directors. 


INDERWICK  V.  SNELL. 

X  HIS  was  an  application  to  discharge  an  order  of  Vice- 
Chcmcellor  Wigram. 

The  bill  was  filed  by  Inderwick  &  Cowcvn^  on  behalf  of 
themselves  and  all  other  proprietors  of  shares  in  the  Xon- 
don  Conveyance  Company y  (except  the  Defendants,)  against 
the  present  directors  of  the  Company  and  T.  H.  Johnson; 
and  the  object  of  it  was  in  effect  to  obtain  the  decision 
of  the  Court,  whether  the  Plaintiffs  and  Johnson  had  been 
properly  removed  by  a  public  meeting  of  the  shareholders 
from  being  directors  of  the  Company. 

The  Company  was  established  for  the  purpose  of  run- 
ning omnibuses;  and  the  affairs  of  it  were  regulated  by  a 
deed  of  settlement,  which  contained  the  following  provi- 
sions:— 

8.  '^  That  an  extraordinary  general  meeting  may  be  called 
at  any  time  by  the  board  of  directors,  in  manner  herein- 
after mentioned." 

9.  "  That  any  ten  or  more  of  the  proprietors,  holding 
in  the  aggregate  not  less  than  1000  shares,  &a,  may  at 
any  time,  by  writing  under  their  hands,  require  the  board 
of  directors  to  call  an  extraordinary  general  meeting  for 
any  purpose  relating  to  the  Company." 

10.  "  That  in  every  such  requisition  the  object  for  which 
the  extraordinary  general  meeting  is  required  to  be  called 
must  be  fully  expressed,  and  the  day,  hour,  and  place  for 
holding  the  same  must  be  specified,  otherwise  it  shall  not 
be  incumbent  on  the  board  of  directors  to  take  notice  of 
such  requisition. 
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11.  "That  if,  after  any  such  requisition  to  the  board  of 
directors  for  calling  an  extraordinary  general  meeting 
shall  haye  been  left  at  the  office  of  the  Company,  the 
board  of  directors  shall  neglect  or  refuse  to  call  the  same 
within  the  time  and  in  the  manner  hereinafter  mentioned, 
then  and  in  such  case  it  shall  be  lawful  for  the  proprietors 
who  shall  haye  signed  the  neglected  or  refused  requisition, 
to  call  the  extraordinary  general  meeting  on  some  other 
day,  for  the  purposes  mentioned  in  such  requisition,  either 
by  adyertising  the  same  in  any  two  or  more  of  the  London 
daily  newspapers,  with  their  names  subjoined,  or  by  send- 
ing to  each  proprietor  a  circular  letter,  to  be  inserted  or 
sent  at  least  seyen  days  and  not  more  than  fourteen  days 
before  the  time  fixed  for  holding  such  extraordinary  gene- 
ral meeting,  and  to  specify  the  day  and  hour  of  the  meet- 
ing, and  the  place  at  which  it  is  to  be  held;  but  it  shall 
not  be  incumbent  therein  to  specify  the  object  of  such 
meeting,  unless  it  shall  be  called  for  dissolying  the  Com- 
pany." 


ISfSO. 


25.  "  That  the  general  meetings  shall  haye  full  power 
to  superintend,  regulate,  and  control  all  the  affairs  of  the 
Company,  except  when  other?rise  proyided  by  these  pre- 


sents.'^ 


27.  '*  That  an  extraordinary  general  meeting,  specially 
called  for  the  purpose,  may  remoye  from  his  office  any 
director  or  auditor  for  negligence,  misconduct  in  office,  or 
any  other  reasonable  cause" 


40.  ''  That  it  shall  be  lawful  for  the  board  of  directors 
at  any  time  to  call  the  half-yearly  general  meeting,  either 
by  adyertising  the  same  in  any  two  or  more  of  the  London 
daily  newspapers  or  by  sending  to  each  proprietor  a  cir- 
cular letter,  signed  by  the  secretary  of  the  Company;  such 
adyertisement  or  circular  letter  to  be  inserted  or  sent  at 
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1850.  l^t^^  seven  days  and  not  more  than  fourteen  days  before 
the  time  fixed  for  holding  the  same,  and  to  specify  the 
day  and  honr  and  place  of  the  meeting;  but  it  shall  not 
be  incumbent  to  specify  therein  the  object  of  such  meet- 
ing, unless  it  be  called  for  the  object  of  dissolying  the 
Company/' 

41.  *'  That  when  and  so  often  as  a  requisition  for  call- 
ing an  extraordinary  general  meeting  shall  have  been  left 
at  the  office  of  the  Company  by  ten  or  more  proprietors, 
holding  in  the  aggregate  not  less  than  1000  shares,  the 
board  of  directors  shall  call  an  extraordinary  general 
meeting,  either  by  advertising  the  same  in  any  two  or 
more  of  the  London  daily  newspapers,  or  by  sending  to 
each  proprietor  a  circular  letter,  signed  by  the  secretary 
of  the  Company;  such  advertisement  or  circular  letter  to 
be  inserted  or  sent  at  least  seven  days  before  the  time 
named  in  the  requisition  for  holding  the  same,  and  to 
specify  the  day  and  hour  and  place  of  the  meeting;  but  it 
shall  not  be  incumbent  to  specify  therein  the  object  of 
such  meeting,  unless  it  shall  be  called  for  the  purpose  of 
dissolving  the  Company/' 

104.  "That  the  directors  of  the  Company  shall  never 
exceed  seven  nor  be  less  than  five,  and  the  auditors  of  the 
Company  shall  never  exceed  two/' 

In  1849,  the  following  requisition  was  left  at  the  office 
of  the  Company : — 

"  To  the  Directors  of  the  London  Conveyance  Company. 

'^  We,  the  undersigned,  being  twenty  of  the  shareholders 
in  the  London  Conveyance  Company,  holding  together 
1000  shares,  hereby  request  you  to  call  an  extraordinary 
general  meeting  of  the  shareholders  in  the  said  Company, 
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to  be  held  on  Thursdaj,  the  15th  of  November  next,  at  i860, 
twelve  for  one  o'clock  in  the  afternoon,  at  the  Oeorge  and 
VtiUure  Tavern,  Oeorge  Yard,  Lombardr-street,  for  the 
following  purposes,  that  is  to  say:  first,  to  appoint  a  com- 
mittee of  shareholders  to  investigate,  with  the  assistance 
of  an  accountant,  the  books  and  accounts  of  the  (Company, 
and  inspect  the  stock  and  property  of  the  Company;  se- 
condly, to  direct  that  such  committee  be  furnished  with  a 
copy  of  the  deed  of  settlement  of  the  Company;  thirdly, 
to  remove  Messrs.  Inderwick,  Cowan,  and  Johnson  from 
the  office  of  directors,  and  to  refer  it  to  the  foregoing  com- 
mittee to  nominate  and  recommend  fit  and  proper  persons 
to  be  directors  in  their  room,  the  names  of  such  persons 
to  be  submitted  for  election  at  a  future  meeting  of  share* 
holders  duly  convened  for  that  purpose. '^ 

This  document  was  dated  the  31st  of  October,  1849,  and 
was  signed  by  twenty  proprietors,  including  three  of  the 
directors.  The  directors  refused  to  call  a  meeting  in  pur- 
suance of  the  requisition,  on  the  ground  that  the  objects 
of  it  were  not  warranted  by  the  deed  of  settlement;  and 
in  consequence  of  that  refusal,  the  requisitionists,  acting 
on  the  11th  clause  of  the  deed,  called  an  extraordinary 
general  meeting,  by  advertisement,  for  the  20th  of  Decem- 
ber,— the  advertisement  following  the  terms  of  the  requi- 
sition. The  meeting  accordingly  took  place  on  the  20th, 
and  on  the  chair  being  taken,  Inderwick  read  a  protest, 
signed  by  himself.  Cowan,  and  Johnson,  against  the  legality 
of  the  meeting,  and  declined  to  take  part  in  it,  and  im- 
mediately thereupon  he  left  the  room.  Certain  charges 
of  misconduct  were  then  brought  forward  by  SnM,  a  di- 
rector, against  Inderwick,  Cowan,  and  Johnson,  and  the 
meeting  passed  a  unanimous  resolution,  removing  these 
three  gentlemen  from  the  office  of  directors,  for  miscon- 
duct, negligence,  and  other  reasonable  cause ;  and  they 
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18IK).        "^^^^  fi^n^  that  time  excluded  by  the  other  directors  firom 
all  interference  with  the  affairs  of  the  Company. 

On  the  drd  of  January,  1850,  another  extraordinary 
general  meeting  was  held,  to  fill  up  the  vacancies  in  the 
direction  occasioned  by  the  removal  of  Indenvicky  Cowan^ 
and  Johnson;  and  at  that  meeting  jET.  Harmea  and  Tanner 
were  elected  directora  Inderwick  and  Ootoan  attended  it 
merely  to  protest  against  the  legality  of  the  proceedings, 
and  immediately  thereupon  retired.  On  the  21st  of  Janu- 
ary the  half-yearly  general  meeting  was  held,  and  two 
other  of  the  Defendants,  Donne  and  Seaboume^  were  then 
elected  directors.  Inderwick  and  Cowan  then  instituted 
this  suit,  charging  that  the  election  of  the  new  directors 
was  void,  and  that  all  acts  done  by  them  in  that  character 
were  void;  and  also  charging  that,  under  the  27th  clause 
of  the  deed  of  settlement,  the  requisition  to  call  a  meeting 
for  the  removal  of  a  director  should  clearly  express  the 
cause  of  removal,  in  order  to  give  such  director  an  oppor- 
tunity of  defending  himself,  which  he  could  not  do  with- 
out knowing  the  nature  of  the  charges  to  be,  brought 
against  him;  and  also  insisting  that  the  charges  made  at 
the  meeting  of  the  20th  of  December,  1849,  were  unsup- 
ported by  any  evidence. 

The  bill  prayed,  that,  until  the  hearing  of  the  cause,  or 
until  the  Plaintiffs  and  the  Defendant  Johnson  respectively 
should  be  duly  and  lawfully  removed  from  the  office  of 
directors,  or  should  retire,  or  should  otherwise  cease  to  be 
directors,  the  Defendants  Sndl,  Hamilton^  and  WheaUetf 
might  be  restrained  by  injunction  from  doing,  authorising, 
or  permitting  any  act  as  directors  or  a  director  of  the 
Company,  except  in  pursuance  of  orders  of  the  board  of 
directors,  to  be  made  at  meetings  of  the  board  which  the 
Plaintiffs  zxii  Johnson  should  have  had  due  notice  to  attend, 
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and  that  in  the  meantime,  and  until  the  Plaintiffs  and 
Johnson  should  be  duly  and  lawfully  removed,  and  abo 
until  the  Defendants  HarmeSy  Tannery  Donne^  and  Seor 
hourne  respectively  should  be  duly  elected  directors,  the 
said  four  last-named  Defendants,  and  every  of  them  and 
their  respective  officers,  &c  might  be  restrained  from 
doing,  authorising,  or  permitting  any  act  as  directors  or 
a  director  of  the  Company. 


I860. 


SuUemeHi, 


A  motion  was  made  for  an  injunction  before  the  Vice- 
chancellor  Wigram,  who  granted  an  injunction  according 
to  the  terms  of  the  prayer  of  the  bilL 

The  Defendants,  except  Johnson,  HarmeSy  and  Tanner, 
moved  to  discharge  the  order  of  the  Vice-Chancdlor  grant- 
ing the  injunction. 


The  SolicUor-Oeneral  and  Mr.  Olasse,  in  support  of  the 
motion. 

First,  The  construction  of  the  bill  is  incorrect.  The 
Plaintiffs  are  persons  whose  conduct  was  made  the  subject 
of  complaint;  their  interests  are  therefore  opposed  to 
those  of  the  other  shareholders  who  complain  of  them.  In 
Mozley  v.  AUionici)  the  Lord  Chancdlor  said — "  Where 
the  grievance  complained  of  is  common  to  a  body  of  per- 
sons too  numerous  to  be  all  made  parties,  the  Court  has 
permitted  one  or  more  of  them  to  sue  on  behalf  of  all, 
subject,  however,  to  this  restriction:  that  the  relief  which 
is  prayed  must  be  one  in  which  the  parties  whom  the 
Plaintiff  professes  to  represent  have  all  of  them  an  in- 
terest identical  with  his  own;  for  if  what  is  asked  may 
by  possibility  be  injurious  to  any  of  them,  those  parties 
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AtgwntiUt 


must  be  made  Defendants/'  The  majority  of  the  share- 
holders was  opposed  to  the  Plaintiffis,  and  the  Court  will 
discourage  such  an  attempt  as  this:  Lord  v.  The  Copper 
Miners'  Company  (a). 

Secondly,  The  meeting  was  the  sole  judge  of  the  pro- 
priety of  removing  the  directors.  It  was  to  decide  which  of 
the  copartners  in  the  undertaking  should  have  the  active 
management  of  its  affairs;  and  if  the  proprietors  suspected 
or  felt  dissatisfied  with  a  director,  they  might  remove  him 
upon  such  evidence  as  they  thought  sufficient  If  a  con- 
trary principle  were  established,  the  Court  of  Chancery 
might  become  a  court  of  appeal  from  every  meeting  of 
every  Company :  The  Queen  v.  The  Governors  of  the  Barling- 
ton  8choolQ)).  In  The  Exeter  and  Crediton  Railway  Com- 
pany V.  BuUer(c)  the  Vice-ChanceUor  directed  a  second 
meeting  to  be  held.  [They  also  cited  Foss  v.  Harbottle(d) 
and  Ridgway  v.  The  Hungerford  Market  Company  (e),] 

Mr.  BetheUy  Mr.  TF.  Jf.  Jam/es^  and  the  Hon.  JF.  Byron, 
appeared  for  Harmes  and  Tanner. 

Mr.  Wood  and  Mr.  Bird,  for  the  Plaintiffs. 

First,  All  the  shareholders  have  an  equal  interest  in  pro- 
viding that  the  trusts  of  their  deed  of  settlement  are  proper- 
ly carried  out.  In  Colman  v.  The  Eastern  Counties  Railway 
Company  (jg),  where  the  Plaintiff  moved  to  restrain  the 
Railway  Company  from  employing  any  of  their  funds  in 
steam  packets,  it  appeared  that  several  of  the  shareholders 
had  taken  shares  in  the  Steam  Packet  Company;  yet  the 
Court  held,  that  the  Plaintiff  could  sue  on  their  behalf: 


(a)  1  HaU  &  T.  99;  2  Ph.  740. 

(b)  6Q.B.  Rep.716. 

(c)  16  L.  J.,  Chanc,  449. 


(d)  2  Haxe,  493. 

(e)  3  A.  <Sr  £.  171. 
{g)  10  Beav.  1. 


CASES  IN  CHANOBBT. 


419 


Bagthaw  v.  The  Eastern  Union  Railway  Company(a),  Nor 
tuech  V.  Irving(by 

Secondly,  There  was  no  just  cause  shewn  for  the  re- 
moval of  the  directors.  In  Re  Fremington  School  (c)  the 
Court  held,  that  the  Master  could  not  be  removed  at  the 
caprice  of  the  governors. 

[LoBD  CoMMissiONBB  RoLFK — ^There  the  master  might 
be  removed,  if  there  was  just  cause,  not  if  the  visitors 
thought  there  was  just  cause.] 

In  this  case  no  fact  was  established  against  the  direct- 
ors— ^no  correct  information  was  given  to  the  meeting — 
and  no  evidence  was  brought  forward.  Can  the  meeting 
say,  "  No  cause  being  shewn — ^no  reasonable  ground  ap- 
pearing— ^we  resolve  that  the  directors  be  dismissed?" 

Thirdly,  The  27th  clause  of  the  deed  required  the  meet- 
ing t()  be  called  specially  for  the  purpose  of  removing  the 
directors.  The  meeting  in  this  case  was  called  for  a  va- 
riety of  purposes,  and  stated  no  cause  for  their  removal: 
it  was  therefore  irregular. 

Fourthly,  The  104th  clause  stipulated  that  the  number 
of  directors  should  never  be  less  than  five.  The  resolu- 
tion removed  three  out  of  six,  and  it  was  therefore  void. 

Mr.  Toiler  appeared  for  Johnson, 

The  Lords  Commissioners,  without  hearing  a  reply,  re- 
served judgment. 


1850. 


ArffumaU, 


Lord  Coxmissiohsb  Lakgdale: —  j^y  15^. 

This  was  a  motion  to  discharge  an  order  of  Vice-Chan-     judgmmi. 
cellor  Wigram%y  whereby  it  was  ordered  that  the  Defend- 

(a)  Ante,  p.  201.  pendix,  407. 

(b)  Oow  on  Pwrtnexship,  Ap-         (e)  10  Jur.  512. 
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ants  BneH^  HamUtonj  and  WheaUey,  should  be  restrained 
from  doing;  authorising,  or  permitting  any  act  as  directors 
of  The  London  Conveyance  Company ^  except  as  therein  men- 
tioned, and  also  from  preventing  or  interfering  with  the 
Plaintiffs  and  the  Defendant  Johnson  in  the  exercise  of 
their  powers  as  directors  of  the  Company. 

There  are  other  directions  in  the  order,  which  it  does 
not  appear  to  be  necessary  to  enumerate  on  this  occasion. 

There  were  six  directors  of  the  Company,  Inderwick^ 
Cowan,  Johnson,  Snell,  Hamilton,  and  Wheadey. 

In  the  year  1849,  disputes  took  place.  Mr.  8ndl  charged 
Indenvick,  Cowan,  and  Johnson,  with  misconduct;  and 
at  length  an  extraordinary  general  meeting  of  the  share- 
holders, one  of  the  objects  of  which  was  to  remove  In- 
derwick,  Cowan,  and  Johnson,  from  being  directors,  was 
convened.  The  meeting  was  held  on  the  20th  of  Decem- 
ber, and  it  was  then  resolved  that  Inderunck,  Cowan,  and 
Johnson,  should  be  removed.  This  removal  is  the  act 
principally  complained  of  by  the  bill,  and  in  respect  of 
which  relief  is  sought. 

The  Plaintiffs  allege,  first,  that  the  Defendant  8ndl, 
and  others,  used  improper  and  fraudulent  means  to  pro- 
cure the  resolutions  to  be  passed ;  secondly,  that  the  meeting 
was  illegally  convened;  and  thirdly,  that  no  legal  grounds 
of  removal  were  substantiated. 


On  the  other  hand,  in  the  first  place,  the  alleged  fraud 
is  denied;  next,  the  meeting  is  alleged  to  have  been  con- 
vened and  conducted  with  regularity;  and  thirdly,  it  is 
contended  that  it  was  lawfully  in  the  power  of  the  share- 
holders assembled  at  the  time  to  consider  and  determine 
the  question,  whether  the  grounds  of  removal  then  alleged 
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were  or  were  not  reasonable;  and,  that  tlie  meeting  hay-        1850< 
ing  considered  that  there  were  reasonable  grounds  of  re* 
moral,  this  Court  has  no  authority  to  control  its  decision. 


As  we  do  not  think  that  there  is  any  sufficient  evi- 
dence of  the  fraud  alleged,  we  have  had  to  consider — 

I.  Whether  the  meeting  was  regularly  convened ;  and 
if  so, 

II.  Whether  the  shareholders  thus  assembled  had  suffi- 
cient authority  to  remove  the  directors  in  the  manner 
they  did. 

On  reading  the  clauses  of  the  deed  relating  to  the  call- 
ing of  meetings  of  the  shareholders,  we  are  of  opinion 
that  the  meeting  of  the  20th  of  December,  1849,  was  re- 
gularly convened,  and  that  it  was  lawful  for  the  share- 
holders there  assembled  to  consider  and  determine  the 
question,  whether  the  directors  complained  of  should  be 
removed.  It  was  no  legal  objection  to  the  consideration 
and  determination  of  that  question,  that  notice  was  given 
that  other  questions  were  to  be  considered  at  the  same 
meeting. 

Now  the  27th  clause  of  the  deed  provides  that  an  ex- 
traordinary general  meeting,  specially  called  for  the  pur- 
pose, may  remove  from  his  office  any  director  or  auditor 
for  negligence,  misconduct  in  office,  or  any  other  reason- 
able cause. 

The  argument  for  the  Plaintiffs  rested  on  the  allegation, 
that  the  general  cause  of  removal  referred  to  in  the  clause 
being  expressed  to  be  "  reasonable,"  prevents  the  power 
referred  to  from  being  a  power  to  remove  at  pleasure, 
arbitrarily,  or  capriciously;  and  made  it  requisite  that 
the  proceeding  for  exercising  the  power  should  be  in  its 
nature  judicial,  and  that  the  reasonable  cause  should  be 
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such  as  a  Court  of  justice  would  consider  good  and  suf- 
ficient. 

If  this  argument  could  be  sustained,  all  proceedings 
at  such  meetings  would  be  subject  to  the  review  of  the 
Courts  of  justice,  which  would  have  to  inquire  whether 
the  cause  of  removal  which  was  charged  was  in  their  view 
reasonable;  whether  the  charges  were  fctmd  ^Jcfo  brought 
forward;  whether  they  were  substantiated  by  such  evi- 
dence as  the  nature  of  the  case  required;  and  whether 
the  conclusion  was  come  to  upon  a  due  consideration  of 
the  charge  and  evidence.  But  the  deed  is  silent  as  to 
these  matters,  and  the  question  is,  whether  any  such  power 
of  control  in  the  Courts  of  justice  is  to  be  inferred  from 
the  words  "reasonable  cause,"  contained  in  the  27th  clause; 
whether  the  expression  ''  reasonable  cause,''  contained  in 
such  a  deed  of  a  trading  partnership  can  belield  to  be  such  a 
cause  as,  upon  investigation  in  a  Court  of  justice,  must  be 
held  to  be  hon&  fide,  founded  on  sufficient  evidence,  and 
just;  or  whether  it  ought  not  to  be  held  to  mean  such 
cause  as,  in  the  opinion  of  the  shareholders  duly  assem- 
bled, shall  be  deemed  reasonable.  We  think  the  latter  is 
the  true  construction  and  effect  of  the  deed.  In  a  moral 
point  of  view,  no  doubt  every  charge  of  a  cause  of  removal 
ought  to  be  made  bon&fide^  substantiated  by  sufficient  evi- 
dence, and  determined  on  a  due  consideration  of  the  charge 
and  evidence ;  and  those  who  act  on  other  principles  may 
be  guilty  of  a  moral  offence;  they  may  be  very  unjust;  and 
those  who  (being  present  at  the  meeting)  are  innocently 
misled  by  the  statements  made  to  them,  have  no  doubt  a 
just  right  to  complain  that  they  have  been  led  to  concur  in 
an  unjust  act.  But  the  question  is,  whether,  by  this  deed, 
the  shareholders  duly  assembled  at  a  general  meeting 
might  not  or  had  not  a  right  to  remove  a  director  for  a 
cause  which  they  thought  reasonable,  without  its  being  in- 
cumbent upon  them  to  prove,  or  be  able  and  prepared  to 
prove,  to  this  or  any  other  Court  (»f  justice,  that  the  chaige 
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was  true  and  the  decision  just,  or  that  the  case  was  sub- 
stantiated after  a  due  consideration  of  the  evidence  and 
charge.  We  cannot  take  upon  ourselves  to  say,  that  in 
the  case  of  a  trading  partnership  like  this,  this  Court  has, 
upon  such  a  clause  in  the  deed  of  partnership,  jurisdiction 
or  authority  to  determine  whether,  by  the  unfounded  speech 
of  any  supporter  of  the  charge,  the  shareholders  present 
may  not  have  been  misled  or  unduly  influenced. 


1860. 


JudgmaU. 


All  such  meetings  are  liable  to  be  misled  by  false  or 
erroneous  statements;  and  the  amount  of  error  or  injustice 
thereby  occasioned  can  rarely,  if  ever,  be  appreciated. 
This  Court  might  inquire  whether  the  meeting  was  regu- 
larly held,  and,  in  cases  of  fraud  clearly  proved,  might 
perhaps,  interfere  with  the  acts  done.  But  supposing  the 
meeting  to  be  regularly  convened  and  held,  the  share- 
holders assembled  at  such  meeting  may  exercise  the  powers 
given  them  by  the  deed.  The  eflect  of  speeches  and  re- 
presentations cannot  be  estimated;  and  for  those  who 
think  themselves  aggrieved  by  such  representations,  or 
think  the  conclusion  unreasonable,  it  would  seem  that  the 
only  remedy  is  present  defence,  by  stating  the  truth  and 
demanding  time  for  investigation  and  proof,  or  the  calling 
of  another  meeting,  at  which  the  whole  matter  may  be  re- 
considered. The  Plaintifls,  objecting  to  this  meeting  and 
considering  it  illegal,  protested  against  it,  but  abstained 
from  attending,  and  therefore  made  no  answer  or  defence 
to,  and  required  no  proof  of,  the  charges  made  against 
them.  The  adoption  of  this  course  was  unfortunate,  but 
does  not  afford  any  ground  for  the  interference  of  this 
Court. 


We  are  far  from  thinking  that  the  charges  made  by 
Mr.  SneU  against  the  Plaintiffs  and  Mr.  Johnson  were  well 
founded.  He  appears  to  have  made  a  very  exaggerated, 
and,  in  some  respects,  an  unfounded  statement;  and  in 
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the  present  state  of  the  evidence,  if  the  question  were, 
whether  the  charges  were  well  founded,  we  might  think 
it  our  duty  to  say  that  they  were  not.  But  as  the  real 
question  is,  whether  the  shareholders  at  the  meeting  had 
not  a  right  to  remove  directors  for  such  causes  as  to  them 
seemed  reasonable, — ^and  as  we  think  that  on  the  true 
construction  of  the  deed  they  had  such  right,  the  order 
granting  the  injunction  ought  to  be  discharged. 


FORSYTH  V.  ELLICE. 

jl  his  was  an  application  on  behalf  of  the  Defendant 
EUicey  to  discharge  an  order  of  the  Vice-Chancellor  Wig- 
rarrw  The  question  was,  whether  certain  depositions  which 
had  been  taken  de  bene  esse  before  the  cause  was  at  issue, 
and  not  published  before  the  hearing,  might  now  be  pub- 
lished after  the  hearing,  for  the  purpose  of  being  used  be- 
fore the  Master  to  whom  the  cause  was  referred.    The  case 


Jvly  Wih^ 

Where  a  per- 
■on  whose 
depositions 
haye  been  taken 
deheneeate 
might  have 
been,  but  was 
not,  examined 
between  the 
time  when  the 
caose  was  at 
issne  and  the 

time  when  pub-  is  fuUy  Stated  in  7  Hare,  290. 

lication  passed, 
publication  of 
these  deposi* 
tions  will  not 
be  allowed. 

In  a  bill  for  an 
account,  depo- 
sitions were 
taken  (ie6en€ 
esse  as  to  the 
correctness  of 
entries  in 


The  object  of  the  suit  was  to  recover  the  share  which 
the  Plaintiffs  claimed  in  the  property  and  effects  of  the 
late  firm  of  Sir  Alexander  M^Kenzie  &  Co.y  of  Canada. 
Many  of  the  entries  in  the  books  of  the  partnership,  rela- 
tive to  the  transactions  mentioned  in  the  pleadings,  had 
been  made  by  Charles  Tait;  and,  upon  the  allegation  of  the 

partnership 

books,  but  they  Plaintiffs,  that  he  was  the  only  witness  who  was  capable 
^i^^^foxe  the  ®^  proving  the  correctness  of  those  entries,  an  order  had 
decree.  Anap-  been  made  before  the  cause  was  at  issue,  for  the  examina- 

pucation  tohave     ^  ^  ' 

them  published  tion  of  Charles  Tait  de  bene  esse.  Witnesses  were  afterward 
order  that  they   examined  ou  both  sides,  and  it  did  not  appear  that  Charles 

might  be  used 

in  the  Master's  Office,  was  refused. 
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Tait  might  not  haye  been  examined  in  the  usual  way.  He 
was  not,  however,  examined  after  the  cause  was  at  issue, 
nor  was  any  order  applied  for  that  his  depositions  taken 
de  bene  esse  might  be  published.  A  decree  was  made  in 
July,  1845,  hj  which  certain  accounts  were  directed,  and 
the  Plaintiffs  were  now  desirous  of  using  the  depositions  of 
Charles  Tait  in  the  Master's  Office,  as  to  the  particular 
items  in  the  accounts  respecting  which  he  had  been  ex- 
amined. The  Plaintiffs  therefore  moved,  that  his  depo- 
sitions might  now  be  published,  and  in  support  of  the  ap- 
plication, they  produced  affidavits  that  Tait  had  become  in- 
sane in  1846.  The  Vice-Chancellor  Wiffram  expressed  his 
opinion,  that  a  witness  might  be  examined  de  bene  esse 
after  the  decree,  but  directed  the  motion  to  stand  over,  for 
the  purpose  of  enabling  the  Plaintiffs  to  adduce  further  evi- 
dence as  to  the  witness's  state  of  mind.  This  was  the  order 
which  the  Defendant  now  sought  to  discharge. 


The  SoUdtor-Oenerai  and  Mr.  Bretty  in  support  of  the 
motion,  cited  Fitjspatrick  v.  WM  (a),  and  insisted,  that, 
where  a  witness  might  have  been  examined  in  the  usual 
way,  but  the  party  who  wished  to  have  his  evidence  had 
neglected  to  examine  him,  the  depositions  of  the  witness 
taken  de  bene  esse  could  not  be  made  use  of 


ArptmeiU, 


Mr.  R.  Palmer  and  Mr.  Dickinson,  for  the  Plaintiffs,  in- 
sisted that  the  points  to  which  the  evidence  of  this  wit- 
ness related  were  disputed  items  in  the  accounts,  and  it 
would  have  been  improper  to  examine  witnesses  for  the 
hearing,  as  to  these  particulars:  Law  v.  Hunter  (6),  Walker 
v.  Woodward  (c),  Duke  of  Hamilton  v.  Meynal  (d).  If 
such  evidence  had  been  offered,  it  ought  not  to  have  been 
admitted  as  forming  any  part  of  the  foundation  for  the 


(a)  2  MoUoy,  313. 
Ih)  1  Rum.  100. 


(c)  1  RU88.  107. 

(d)  2  Dick.  788. 
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decree:  Tandin  v.  Tondin  (a).  The  only  evidence  which 
was  required  for  the  hearing  was  such  as  would  shew  the 
liability  of  the  Defendant  to  account;  but  the  items  of 
the  account  would  only  be  examined  in  the  Master's  Office 
after  the  decree  (6).  A  reference  to  the  Master,  to  in- 
quire as  to  particular  circumstances,  was  in  the  nature  of 
a  new  issue  joined:  Smith  v.  AWiii8(c)]  and  this  evi- 
dence was  adduced  to  meet  it 


Mr.  W.  M.  James  replied  for  the  Soltdtar-OeneraL 


Judgment 


Lord  Commissioner  Langdalb: — 

In  this  case  a  motion  was  made  before  Vice-Chancellor 
Wigram^  that  the  depositions  of  a  witness  taken  de  bene 
ease  might  be  published;  and  it  was  ordered  that  the  mo- 
tion should  stand  for  further  evidence  as  to  the  state  of 
the  witness's  mind,  with  a  view  to  ascertain  whether 
he  was  then  capable  of  being  examined.  The  Defendant 
EUice  now  moves  to  discharge  that  order,  and  that  the 
motion  for  the  publication  of  the  depositions  may  be  re- 
fused. 


The  original  bill  was  filed  in  June,  1837,  and  answer- 
ed on  the  20th  of  August,  1838;  and  being  amended  in 
February,  1839,  another  answer  was  put  in  on  the  20th  of 
May,  1842.  The  bill  was  further  amended,  and  another 
answer  was  put  in  in  1843,  and  a  replication  in  the  causes 
was  filed  on  the  16th  of  April,  1844.  In  the  meantime 
the  Plaintiffs  moved  that  Charles  Tait  should  be  examined 
as  a  witness  de  bene  esse.  The  application  was  supported 
by  two  affidavits;  one  of  William  Forsyth  and  John  Black- 
wood Forsyth,  who  stated  that  they  were  informed  and 


(a)  1  Hare,  241,  n. 


{h)  2  Dan.  Ch.  Prac.  416  (Ist  edit). 
(<?)  11  Ve«.  664. 
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belieyed  that  Charles  Tait  was  a  very  material  witness  on 
their  behalf  in  the  causes,  and  that,  without  his  evidence, 
thej  could  not  safelj  proceed  to  a  hearing  therein  ;  that 
he  was  the  only  witness  to  some  of  the  facts  and  circum- 
stances connected  with  the  matters  in  question  in  the 
cause,  which,  they  were  advised,  were  material  and  ne- 
cessary to  be  proved  therein.  The  other  affidavit  was 
that  of  John  Ranee  Heatvood,  who  stated  that  the  entries 
in  the  books  of  Sir  Alexander  MaxJcenzie  A  Co.^  touching 
the  transactions  mentioned  or  referred  to  in  the  pleadings, 
or  many  of  them,  were  made  by  Charles  Tait,  and  that 
various  accounts  touching  such  transactions  were  made 
out  by  the  said  Charles  Tait,  who  was  the  only  witness 
who  could  prove  the  correctness  of  the  entries  in  the  books 
and  the  accounts  so  made  out  .by  him. 


1860. 


Upon  these  affidavits  an  order  was  made  for  the  exam- 
ination of  the  witness  de  bene  esse,  and  he  was  examined 
accordingly. 


The  causes  being  at  issue,  witnesses  were  examined  on 
both  sides,  in  the  usual  course.  The  Plaintiffs  did  not  (as, 
for  anything  which  appears  to  the  contrary,  they  might 
have  done)  examine  Charles  Tait  regularly  as  a  witness  in 
the  cause.  If  he  had  died  or  become  incapable  before 
publication,  or  before  the  examination  of  witnesses  had 
been  completed,  his  depositions  taken  de  bene  esse  might 
have  been  published.  But  it  does  not  appear  that  the  oc- 
casion arose  for  asking  for  an  order  for  that  purpose ;  and 
in  July,  1844,  publication  passed  in  the  regular  way.  A 
decree  was  made  on  the  11th  of  July,  1845.  Charles  Tait 
is  said  to  have  become  insane  in  1846 ;  and,  on  the  14th 
of  January,  1850,  the  motion  was  made  to  publish  his  de- 
positions, and  that  the  same  might  be  read  before  the 
Master  to  whom  these  causes  were  referred. 
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1350^  This  motion  was  supported  by  the  affidavit  of  Robert 

C<mie,  who  stated  that  Thoinas  Thain  left  Ccmada  in  1826, 
and  that,  after  his  departure,  the  books  of  account  refer- 
red to  were  kept  or  made  up  by  Charles  Tait,  who  was  the 
Jud^fmeni,  Qj^jy  person  who  (but  for  the  unsoundness  of  his  mind) 
could  give  evidence  of  the  accounts,  and  of  the  errors  and 
corrections  existing  in  such  accounts;  and  by  the  affidavit 
of  Francis  Ommaney,  who  states,  that,  in  proceeding  to 
take  the  accounts,  the  Master  has  called  on  the  Plaintiffs 
to  produce  evidence  relating  to,  or  explanatory  of,  con- 
tested items  of  account  between  the  Plaintiffs  and  the  De- 
fendant, and  that  Charles  Tait  is  the  only  person  who 
(but  for  his  insanity)  would  be  able  to  give  such  evidence. 


The  question  is,  whether^  under  the  circumstances  here 
stated,  the  motion  ought  not  to  have  been  refused.  The 
Fice-C%anc«Zfor  considered,  that  if  it  had  been  proved  that 
the  witness  was  insane  at  the  time  when  the  motion  was 
made,  the  depositions  ought  to  have  been  published. 


There  can  be  no  doubt  that,  according  to  the  general 
nde,  depositions  taken  de  bene  esse  in  a  cause  are  not  to 
be  published,  in  cases  where  the  witness  might  have  been 
and  was  not  examined:  not,  however,  construing  the 
words  "  might  have  been,"  so  strictly  as  to  make  it  abso- 
lutely necessary  that  an  examination  of,  or  an  endeavour 
to  examine,  the  witness  should  be  made  at  the  earliest  pos- 
sible moment  of  the  period  during  which  the  examination 
might  or  ought  to  have  been  made;  but  the  proper  period 
for  examination  is  between  the  time  when  the  cause  is  at 
issue  and  the  time  when  publication  passes;  and  if,  during 
this  period,  the  witness,  whose  depositions  de  bene  esse  it 
is  desired  to  publish,  might  have  been  and  was  not  ex- 
amined, publication  of  depositions  taken  de  bene  esse  has 
not  in  any  case  been  allowed.  All  general  rules  may, 
however,  be  liable  to  some  exception  in  a  special  case. 
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A  special  reason  for  not  examining  the  witness  in  this        ig^. 
case  is  stated  to  be,  that,  according  to  two  cases  before 
Lord  Oiffordy  witnesses  ought  not  to  be  examined  before 
the  hearing  as  to  disputed  items  of  account 


Judgment, 


Without  repeating  observations  which  have  often  been 
made  on  those  cases,  there  is  no  doubt,  that,  in  a  case  where 
the  right  or  liability  to  account,  and  the  general  authenticity 
of  books  and  accounts  (and  not  particular  items)  were  alone 
in  question,  it  would  be  improper  to  examine  witnesses 
upon  particular  items  of  account  not  specially  charged  to  be 
erroneous  in  the  pleadings.  In  this  case  it  is  not  stated 
in  the  pleadings,  and  in  the  affidavits  it  does  not  appear, 
that  particular  items  were  charged  to  be  erroneous,  or 
that  the  intention  was  to  examine  the  witness  concerning 
particular  items  of  account.  The  witness,  as  appears  by 
the  affidavits,  was  intended  to  prove  the  correctness  of 
the  entries  made  by  him  in  the  books  and  in  the  accounts 
made  out  by  him.  He  might,  therefore,  under  the  order 
have  been  properly  examined  to  the  fact,  whether  the  en- 
tries which  he  had  made  in  the  books  and  accounts  were 
correct;  but  he  could  not  have  been  properly  examined 
for  the  purpose  of  proving  errors,  or  special  facts  not 
charged  in  relation  to  particular  items  of  the  account;  and 
depositions  taken  upon  particular  items  of  account  (of  the 
impeachment  of  which  the  other  parties  had  no  notice) 
could  not,  as  it  seems  to  us,  be  read  against  the  Defend- 
ants. 

The  opposition  to  the  motion  was  also  supported  by  re- 
ference to  the  case  o(  Smith  v.  AUhua  (a),  in  which  it  was 
correctly  stated  by  Lord  Eldon,  that  when  the  Court  di- 
rects an  inquiry  into  a  fact,  it  is  in  the  nature  of  a  new 
issue  joined;  but  that  issue  arises  out  of  facts  charged  or 

(a)  11  Yea.  564. 
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alleged  in  the  cause,  and  the  trial  of  it  proceeds  in  a  regu- 
lar manner,  the  examination  of  witnesses  in  the  Master's 
Office  being  founded  on  facts  specially  charged.  If  in  this 
case  it  were  held,  that,  upon  the  accounts  to  be  taken  in 
the  Master's  Office,  the  issues  were  new,  as  is  assumed  in 
the  argument,  and  that  the  witness  examined  de  bene  esse 
was  not  examined  on  facts  in  any  way  appearing  to  be 
put  in  issue  at  the  time  when  he  was  examined,  the  other 
parties,  who  could  not  be  aware  of  the  subject  of  the  exi^ 
mination,  might  be  exposed  to  the  greatest  injustice. 


We  cannot  think  that  this  is  merely  a  question  of  strict 
practice.  Various  occasions  occur  in  which  the  examina- 
tion of  witnesses  de  bene  esse  is  absolutely  necessary  for 
the  due  administration  of  justice;  and  if  the  examination 
be  properly  conducted,  the  depositions,  though  not  taken 
under  all  the  sanctions  which  are  desirable,  must  under 
proper  circumstances  be  read  and  used.  But  the  rule  that 
the  party  obtaining  such  depositions  must,  if  he  have  the 
opportunity,  examine  the  witness  in  a  regular  manner,  and 
with  all  the  sanctions  thought  necessary  in  other  cases,  is 
also  of  great  importance;  and  in  this  case  we  do  not  think 
that  the  special  circumstances  warrant  any  departure  from 
the  general  rule. 


It  therefore  appears  to  us,  that  the  order  complained  of 
must  be  discharged. 
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A  HIS  was  a  motion  to  dissolve  an  injunction  which  had  Bv»  local  Act 

been  granted  by  the  Viee-'Chancellor  of  Englandj  to  restrain  commissioners 

the  Commissioners  of  Water-works  of  the  town  of  South-  ^^^,cSSct 

amptauj  from  paying,  or  authorising  or  causing  to  be  paid,  such  reservoirs 

any  monies,  being  part  of  or  arising  or  to  arise  from  rates  works  as 

levied  under  or  by  virtue  of  the  Act  of  Parliament  men-  ^Sary  foT" 

tioned  in  the  pleadings,  in  applying  for  a  new  Act  of  Par-  J^J?^^°JE  ^  ^ 

liament*  ter,  and  to  do 

all  things  ne- 
cessary for 

In  1836,  an  Act  was  passed,  (6  &  7  Will.  IV,  c.  xcvi)  that  purpose; 

intituled  ^^An  Act  for  maintaining  the  public  conduits  and  authorised  to 

other  water^works  belonging  to  the  town  of  Sauthamptony  theTpmoscs^ 

and  for  providing  an  additional  supply  of  water  for  the  in-  2f  *^*'  ^^^  . 

habitants  of  thes  aid  town  and  neighbourhood."    After  ap-  water  was 

pointing  the  Commissioners  of  Water-works  of  the  town  of  dent,  and  the 

Southampton^  the  Act  proceeded,  by  sects.  30  &  31,  to  au-  ^^5^?^!" 

thorise  them  to  maintain  the  then  existing  conduits,  reser-  ^^  bringing 

voirs,  and  other  water-works  belonging  to  the  said  town,  and  other  places, 

to  improve  and  extend  the  same,  and  particularly  to  enlarge  ly  ^  l^^rj  out 

the  then  existing  reservoirs  on  the  common  near  Southamp-  ™  A^f?^  ^^ 

tofu  and  to  build,  erect,  construct,  and  maintain  such  other  //e/</,  that  they 

1  1  •  1  •   1     1  were  not  au- 

reservours  or  water-works  on  the  said  common,  as  might  be  thorisedin  ap- 

necessary  or  convenient,  and  as  the  said  Commissioners  the^niesrL 

should  think  proper,  for  ftunishing  an  additional  supply  of  ^^^^  ^"^"J 

water,  and  from  time  to  time  to  alter,  repair,  or  discontinue  payment  of 

the  same  works  or  any  of  them,  and  to  substitute  others  in  of  mdSii^ap- 

their  stead,  and  generally  to  do  and  execute  all  other  mat-  ]^^J3iameB2 

ters  and  things  necessary  or  convenient  for  constructing,  con-  for  another 

^.      .  •   X  •   •  ix     •  •  •  •        xil^        -J  Acttoextend 

tmmng,  mamtammg,  altering,  repairmg,  or  usmg  the  said  their  powers: 

works,  and  also  to  coUect  and  raise  water,  by  boring  in  or  Sonww^nt^ 

under  the  said  common,  or  by  such  other  ways  and  means  ^  ^  5^'™*^ 

as  they  might  fix>m  time  to  time  think  proper,  and  to  take  doing. 
and  use  any  springs  or  streams  of  water,  which  might  be 
Vol.  II.'                         G  G                          L.  C. 
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1850.  found  in  constracting  the  said  works,  they,  the  said  Com- 
missioners! doing  as  little  damage  as  possible,  and  making 
compensation  for  any  injury  that  might  be  sustained  by  the 
exercise  of  such  powers.  And  by  the  42nd  section,  it  was 
further  enacted,  that  the  Commissioners  should,  every  six 
months  thereafter,  make  an  assessment  upon  all  the  occu- 
piers of  messuages,  tenements,  &c,  who  should  be  rated 
and  pay  to  the  poor  rates  within  the  said  town  of  South- 
amptorij  and  also  on  the  owners  of  all  messuages,  tenements, 
&c.,  within  the  said  town,  by  an  equal  pound-rate,  as  the 
said  Commissioners  should  direct,  not  exceeding  Is,  in  the 
pound  for  any  one  year;  and  by  that  sect  and  the  64th 
sect.,  the  Commissioners  were  directed,  out  of  the  monies 
collected  by  such  rates  or  assessments,  to  pay  the  charges 
and  expenses  of  procuring  that  Act,  and  to  pay  monies  al- 
ready borrowed  under  the  authority  of  former  Acts,  and  to 
apply  the  funds  in  maintaining  and  repairing  the  works,  ^  and 
in  otherwise  carrying  that  Act  into  execution.'* 

After  setting  out  the  purport  of  this  Act  to  the  effect 
above  mentioned,  the  information  proceeded  to  state,  that 
extensive  works  had  been  carried  on  under  the  provisions 
of  the  Act;  and  that,  in  consequence  of  the  recommenda- 
tions  of  a  committee,  called  "  The  Committee  of  Public 
Health,*'  that  a  ftirther  supply  of  water  should  be  provided 
for  the  inhabitants  of  the  town,  and  that  a  new  reservoir 
should  be  constructed  on  the  common,  a  meeting  of  the 
Commissioners  was  held,  at  which  it  was  resolved  by  a  veiy 
large  majority  of  the  Commissioners,  that  the  clerk  be  in- 
structed to  give  the  necessary  notice  for  obtaining  Parlia- 
mentary powers,  to  enable  the  Commissioners  to  carry  into 
efiect  the  recommendations  of  the  said  Public  Health  Com- 
mittee; that  such  notice  was  accordingly  given,  and  that  it 
was  therein  stated^  among  other  things,  that  the  Commis- 
sioners intended  to  apply  for  a  bill,  to  enable  them  to  ob- 
tain powers  for  the  construction  of  additional  water- works. 


Statement. 
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for  the  better  supply  of  the  town  with  water,  and  for  the         1850. 
construction  and  erection  of  necessary  engines,  buildings, 
reservoirs,  and  works  for  that  purpose;  and  to  enable  the 
Commissionera  to  take  water  firom  certain  lands  and  springs 
in  the  parishes  of  NorA  and  Smth  Staneham^  and  from 
the  River  Itchen  Navigation  in  the  county  of  Soutkamp- 
ioHy  and  from  other  places;  and  it  was  intended  by  the  said 
biU,  to  obtain  powers  to  compel  the  owners  of  all  rateable 
property,  included  within  the  limits  of  the  said  bill,  to  be 
rated  to  and  to  pay  all  rates  authorised  to  be  levied  under 
the  said  recited  Act  or  the  proposed  bill,  instead  of  the  oc- 
cupiers thereof.    That,  at  a  meeting  of  the  said  Commis- 
sioners of  Water-works,  held  on  the  3rd  of  December,  1849, 
it  was,  amongst  other  things,  resolved  that  the  sum  of  250/. 
be  advanced  to  the  clerk,  in  part  to  meet  the  necessary  ex- 
penses of  obtaining  the  said  intended  Act  of  Parliament; 
and  that,  although  such  resolution  was  protested  against, 
as  being  an  unlawful  application,  or  intended  application, 
of  the  funds  of  the  board,  nevertheless,  in  furtherance  of  the 
resolution,  a  cheque  was  drawn  by  the  board  for  the  sum 
of  250/.,  and  was  paid  by  the  bankers  on  their  account,  out 
of  monies  raised  and  forming  part  of  the  rates  levied  under 
the  above-recited  Act.    That  the  rates  so  raised  and  levied 
were  public  trust  monies;  and,  under  the  circumstances 
aforesaid,  no  persons  had  any  right  to  authorise  the  pay- 
ment thereof,  for  any  other  purposes  than  those  specified 
in  the  siud  Act;  and  the  application  of  them  towards  defray- 
ing any  of  the  expenses  of  the  intended  Act  of  Parliament, 
would  be  illegal  and  a  breach  of  trust;  that  the  said  Com- 
missioners of  Water-works  intended  also  to  apply  towards 
the  expenses  of  the  said  application  to  Parliament  for  a  new 
and  additional  Act,  forther  large  sums  of  money,  being  part 
of  and  arising  from  the  said  water  rates,  unless  restrained 
from  so  doing  by  the  order  of  the  Court. 

The  information  prayed,  that  it  might  be  declared  that 
GG2 
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the  rates  raised  under  and  by  virtue  of  the  said  recited 
Act,  were  not  applicable  in  or  towards  the  payment  of  the 
expenses  of  attempting  to  procure  the  said  intended  new 
Act,  or  of  preparing,  or  promoting,  or  prosecuting  any  such 
bill  in  Parliament,  and  for  an  injunction. 


Arffiiment.  ;M>,  RqU  and  Mr.  Shebbearc  in  support  of  the  motion. — 
The  Act  was  passed  for  the  purjiose  of  securing  for  the 
town  of  Southampton  an  adequate  and  proper  supply  of 
water;  but  the  specific  means  wliich  were  then  supposed  to 
be  sufficient  for  the  general  object  of  the  Act,  have  proved 
defective.  That  defect  can  only  be  remedied  by  another 
application  to  Parliament;  and  that  application  might  pro- 
bably be  the  most  direct  and  certain  means  of  eflfecting  the 
design  for  which  the  Act  was  originally  passed.  By  the 
Act,  the  Conunissioners  are  empowered  to  do  all  such 
things  as  might  be  necessary  for  the  piupose  mentioned  in 
the  Act,  that  is,  to  cany  out  the  general  object  of  it.  It 
is  clear  that  the  Commissioners  may  expend  the  money  in 
diverting  springs,  sinking  wells,  and  trying  a  variety  of  ex- 
periments; and  yet  they  are  precluded,  by  this  ixijunction, 
from  adopting  the  readiest  and  most  effective  method  of 
accomplishing  the  purpose  of  Parliament,  and  perhaps  the 
only  means  by  which  it  can  be  effectually  carried  out: 
Bright  v.  North  (a).  Ware  v.  The  Grand  Junction  Water- 
works Company  (ft),  Parker  v.  The  River  Dunn  NavigaJtion 
Company  (V). 

Mr.  Malins  and  Mr.  G.  M,  Giffard  appeared  to  oppose 
the  application,  but  were  not  called  upon  by  the  Court. 


(a)  2  Phil.  216.     (6)  2  Rusa.  &  My.  470.      (r)  1  De  G.  &  S.  192. 


JudffnienL 
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Lord  Commissioner  Langdale  :—  i85o. 

The  only  question  here  is,  whether  the  Commissioners 
are  entitled,  under  the  provisions  of  this  Act  of  Parliament, 
to  expend  the  money  which  belongs  to  the  Commissioners 
in  an  application  to  Parliament  for  increased  powers,  to  be 
exercised  in  a  nmnner  most  beneficial  to  the  town  of  South- 
amptaru  This  Act  of  Parliament  was  passed  in  the  year 
1836,  the  object  of  it  was — [His  Lordship  read  the  objects 
of  the  Act.] 

What  the  Commissioners  want  is,  to  do  more  than  this  Act 
enables  them  to  do;  something  they  want  to  do;  and  I  have 
no  doubt  they  want  to  do  it  by  means  of  funds  raised  by  as- 
sessments under  this  Act.  It  is  said,  that  this  must  be  con- 
sidered as  incident  to  the  objects  which  were  in  view  under 
the  powers  given  by  the  Act ;  but  it  does  not  appear  to  me 
to  be  80.  Those  powers  are  given  to  them  for  certain  spe- 
cific purposes;  they  have  no  occasion  to  apply  to  Parliament 
to  get  more.  In  Bright  v.  North  (a)  the  Company  were  mak- 
ing a  defence  against  aggression.  The  defence  must  be  ac- 
commodated to  the  aggression.  If  defence  can  only  be  made 
by  application  to  Parliament,  then  they  might  apply,  but 
there  is  nothing  of  that  kind;  and  as  to  the  expediency  of 
granting  this  injunction,  the  observations  in  that  case  are 
not  applicable. 

The  Vice-Chancellor  of  England  says,  "  I  am  not  going 
to  do  anything  which  is  opposed  to  the  inhabitants  of  South- 
ampton; let  them  subscribe  the  money.  The  only  thing  is, 
whether  the  monies  to  be  raised  for  the  purposes  of  the  par- 
ticular Act,  are  to  be  applied  for  purposes  of  a  similar  kind." 
This  Act  appears  to  me  to  be  of  such  a  nature  that  I  tliink 
the  Vice-Chancelhr  has  come  to  a  right  conclusion. 

Lord  Commissioner  Rolfe  : — 
^Vstothe  application  of  the  fimds,  the  commissioners  bciiiga 

(a)  2  riul.  21f{. 
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1850.  quasi  Corporation,  may  do  what  they  could  not  do  without 
it,  without  being  trespassers.  They  may  take  springs,  or 
bore,  or  use  other  physical  ways  and  means  for  raising  and 
getting  water.  Then  come  the  sects,  which  are  important^ 
w  gmenu  ^^|^^  42nd  &  64th)  which  authorise  the  Commissioners  to 
raise  money.  How  is  it  to  be  applied  f  The  sects.  42  & 
64  state  all  the  ways  in  which  the  money  may  be  applied ; 
and  unless  the  Commissioners  apply  it  in  some  of  those  ways, 
they  are  misappropriating  the  funds ;  and  I  cannot  think 
there  is  any  discretion  in  the  Court  whether  it  will  grant 
the  injunction  or  not. 

The  Commissioners  arc  authorised  to  apply  the  funds^ 
first,  in  defraying  the  expenses  of  the  Act,  and  then  in  en- 
larging sewers,  &c.,  and  "  otherwise  in  carrying  this  Act 
into  execution."    It  cannot  be  suggested,  that  thb  applica- 
tion of  money  can  be  authorised,  unless  it  comes  within  the 
words  **  otherwise  carrying  this  Act  into  execution."     The 
section  relied  on  by  the  Lard  Chancellor  in  Bright  v.  NorA, 
was  that  which  answered  to  the  64th.    The  funds  were  to 
be  applied  in  doing,  constructing,  and  executing  all  such 
works,  acts,  matters,  and  things,  as  they  should  from  time 
to  time  deem  necessary,  proper,  or  expedient  for  putting 
the  banks  of  the  river  therein  mentioned  into  and  main- 
taining the  same  in  a  permanent  state  of  stability.     The 
bill  contained  what  the  Lord  C7iance/7or  interpreted*  to  be,  a 
distinct  charge  that  certain  works,  which  parties  were  try- 
ing to  get  provisions  for  doing,  would  prevent  them  from 
maintaining  the  works  in  permanent  stability.     The  Lord 
Chancellor  said,  they  are  proceeding  to  apply  monies  in 
maintaining  them,  and  there  is  nothing  to  prevent  them. 

Here  let  us  apply  that  principle  to  the  present  case. 
Suppose  some  parties  were  applying  to  Parliament  for  an 
Act  to  foul  the  water  or  carry  off  the  stream.  I  think  the 
Commissioners  might  apply  a  portion  of  the  funds  in  at- 
tempting to  prevent  those  parties  from  carrying  that  scheme 


CASES  IN  CHANCERY.  437 

into  execution.  The  object  of  the  Act  was  to  supply  1850. 
Souihampton  with  water.  The  town  of  Southampton  fincU 
that  the  supply  is  not  huge  enough,  and  the  Commissioners 
want  further  powers.  That  is  not  carrying  the  Act  into 
execution;  and  when  it  is  said,  that  the  present  application 
is  within  the  scope  of  the  Act,  I  must  controvert  it.  It  is 
within  the  scope  and  object  of  the  Legislature  in  passing 
that  Act,  but  it  b  not  within  the  scope  of  the  Act  itself. 


JtuigmenL 


D ALGLISH  V.  JARVIE.  j^ne  2  uh  & 

N  July,  1849,  the  Plaintiffs,  who  were  calico  printers.  Where  an  e.£ 

had  obtained  an  ex  parte  injunction  to  restrain  the  Defend-  tion  ha^  been 

ant  from  pirating  a  particular  design  referred  to  in  the  oufgj^n^^to 

pleadings,  and  from  publishing  or  selling  any  fabric  to  the  Court  that 

which  such  design,  or  any  fraudulent  imitation  of  it,  should  Question  as  to 

be  applied,  during  nine  months  from  the  9th  of  December,  tion^fa^Act 

1848:  at  the  end  of  which  nine  months  the  copyright  would  of  Parliament 
.  >-w      1        ».  1      /.  A      .,     upon  whieh  the 

expire,  namely,  m  September,  1849.   On  the  17th  of  April,  PlaintifiB' 

1850,  long  after  the  expiration  of  the  time  over  which  the  draendTuie 

injunction  extended,  the  Defendant  obtained  an  order  fit)m  d?^i^ved"al" 

the  Vic^ChanceUor  to  dissolve  the  injunction,  with  costs;  though  it  did 

and  the  Plaintiffs  now  moved  that  this  last-mentioned  or-  the  PUintifik 

der  might  be  discharged  or  varied.  wh7n*t^ap. 

plied  for  the 
The  Plaintifis  had  registered  the  design  on  the  9th  of  ^"'^y  «ich 
December,  1848,  according  to  the  provisions  of  the  5  &  6  ^^"^^^  ®^**^ 
Vict.c.  100,  and  afterwards  discovered  that  the  Defendant      whether, 
was  selling  or  exposing  for  sale  printed  calico,  in  which  the  'ipder  the  l>e- 
Plaintiffs'  design  was  copied  or  fraudulently  imitated;  and  right  Act  (5  & 
they  consequently  filed  this  bill  and  applied  for  an  ex  parte  the  exhibition 
injunction,  aa  already  atated.  ^l^e^^for 

it  IS  applied  to 
any  of  the  fabrics  mentioned  in  the  Act»  and  registered,  is  a  publication  of  it,  so  aa  to  deprive 
the  proprietor  of  all  right  to  protection  for  that  particular  pattern — Quasre, 


438 


CAS£S  IN  CHANCERY. 


1850. 


StatemerU, 


The  Defendant  had  put  m  his  answer  in  October,  1849, 
and  alleged  that  the  pattern  in  question  had  been  copied 
from  the  French;  and  also  stated,  that  in  the  usual  course 
of  proceeding  in  the  Plainti£b'  business,  designers  who 
were  in  their  employment  produced  new  patterns,  which 
were  entered  in  books,  and  exhibited  to  their  customers; 
and,  if  their  customers  ordered  a  sufficient  quantity  of  any 
of  those  patterns,  goods  were  then  printed  from  those  pat^ 
terns;  and  that,  in  this  case,  the  usual  course  had  been 
adopted^  and  that,  in  fiEict,  those  patterns  had  been  ex- 
hibited to  the  customers  of  the  Plaintiffs  for  two  months 
before  the  date  of  the  registry  of  the  design;  and  that  such 
exhibition  amounted  to  a  publication  of  it  before  it  was  re- 
gistered, and  consequently  the  Plaintiffs  were  not  entitled 
to  any  protection. 

The  arguments  turned  principally  upon  the  construction 
of  the  5  &  6  Vict.  c.  100,  it  being  contended,  on  the  one 
hand,  that  the  proprietor  of  a  design  could  not  obtain  any 
protection  under  the  Act,  if  he  published  it  by  frequent  ex- 
hibition to  his  customers  before  he  registered  it;  and,  on  the 
other  hand,  it  being  contended  that  the  Legislature  did  not 
interfere  to  protect  skill  alone,  but  only  skill  when  united 
with  capital  in  the  application  of  some  design  to  an  article 
of  commerce ;  and  they  referred  to  the  language  of  the  3rd, 
4th,  and  15th  sects,  of  the  Act. 

TheViCE-CHANCELLOK  dissolved  the  injunction  upon  the 
ground  that  the  Plaintiffs  ought  to  have  informed  the  Court 
of  the  doubtiul  construction  of  the  Act,  and  of  the  question 
which  consequently  arose  as  to  their  title  to  any  protection 
from  the  Court. 


Arsutne^u.         Mr.  Rolt  and  Mr.  fV,  T.  S.  Daniel  supported  the  motion ; 
and 


Mr.  R,  Palmer  and  Mr.  Prendergast  opposed  it. 
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Lord  Cohhissioner  Langdalb,  after  going  through 
the  porticularB  of  the  case,  said,  that  he  was  of  opinion  that 
the  Plaintiffs  had  not  stated  to  the  Court  all  those  circum- 
stances which  they  ought  to  have  mentioned;  and  that  the 
decision  of  the  Ftice-C%ance/29r  in  discharging  the  injunction 
could  not  be  disturbed. 


1850. 


Judgment, 


Lord  Commissioner  Rolfe  concurred  in  the  opinion  of 
Lord  Lanffdahy  and  added,  that  the  principle  on  which  the 
Court  proceeded  with  regard  to  ex  parte  injunctions  was 
very  similar  to  that  which  was  adopted  in  cases  of  insur- 
ance. There  must  be  uberrima  Jides,  It  was  not  sufficient 
for  a  party  to  state  all  which  he  thought  material,  but  he 
must  state  all  which  proved  to  be  material;  and  if  he  failed 
to  make  such  statement,  in  the  one  case  the  insurance  was 
invalid,  and  in  the  other  case  the  injunction,  which  was  ob- 
tained upon  such  suppression  of  material  circimistances, 
would  be  dissolved.  In  this  case  the  Plaintiffs  had  omit- 
ted to  make  any  mention  of  facts  which  were  clearly  of  con- 
siderable importance,  and  therefore  he  thought  the  decision 
of  the  F2ce-C%ance//(^  was  quite  correct. 
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Dec.5thMth. 

A  Calcutta 
firm,  by  a  let- 
ter, dated  in 
January,  and 
received  in 
London  on 
the  11th  of 
March,  1841, 
directed  their 
Lotuion  cor- 


MALCOLM  r.  SCOTT. 

X  HIS  was  an  appeal  from  a  decision  of  the  Yice-Chan- 
cellor  Wigramj  which  is  reported  in  6  Hare,  570. 


The    Vice-CIiancelhr  had  directed  a  reference   to  the 
Master,  to  inquire  what  was  the  bakmce  of  the  account  be- 
tween the  London  house  of  Scotty  Bell,  8f  Co.,  and  the 
refipondente  to   Calcutta  house  of  Adam.  Scott.  Sr  Co.,   on  the   12tli  of 

hold  a  8um  of  ?  7   v  y 

money  (equal    March,  1841 ;  and  the  Master  was  directed  to  debit  the 

pocsatthe        ^^^  Calcutta  house  with  all  monies  paid,  and  all  sums 

exS!l^^,*^  ^^  properly  debited  by  the  said  London  house,  and  all  sums 

payable  on  the  for  which  the   said  London  house  were  then  liable,  which 

vember  fol-      payments,  debits,  and  liabilities,  respectively,  the  said  Mas- 
lowing,  out  of 
remittances 
and  consign- 
ments on  the 
general  ac- 
count, at  the 
disposal  of  a 


ter  should  find  to  have  been  made,  or  arisen,  in  respect  of 
engagements  existing  on  the  12th  day  of  March,  1841,  on 
the  said  general  account ;  and  that  the  ssud  Master  should 
credit  the  Calcutta  house  with  all  monies  received,  and  all 
cli^^uatm^  remittances  and  consignments  on  the  said  general  account, 
in  Liverpool,  received  or  at  the  disposal  of  the  London  house,  before  the 
house,  at  the  receipt  by  the  London  house  of  the  letter  of  the  Calcutta 
^nted  tiir  ^^^®>  ^^*^^  *^®  ^^^^  ^^7  ^^  January,  1842,  in  &c. ;  and 
all  other  sums  (if  any)  for  which  the  Calcutta  house  was 
entitled  to  credit  in  respect  of  the  transactions  depending 
on  the  said  general  account,  up  to  the  date  of  the  receipt 


Liverpool 
house  of  the 
directions 
which  had  been 
given.    The 
London  house 

informed  the  Liverpool  house  that  they  hadreceiyed  and  r^^tered  the  order ;  and,  after  stat- 
ing that  they  were  in  advance  of  the  CcdcuUa  house,  and  declining  to  accept  bills  for  any  part 
of  the  amount,  said,  that  if  remittances  should  come  forward  to  enable  them  to  meet  the 
wishes  of  the  CalcvUa  house,  they  would  lose  no  time  in  advising  the  Liverpool  house. 
The  London  house  also,  in  acknowledging  to  the  Calcutta  house  the  receipt  of  the  order, 
said,  that  the  stato  of  their  account  did  not  then  warrant  them  in  meeting  the  requisition, 
but  they  would  meet  it,  if  in  a  position  to  do  so  before  Noveml)cr.  The  Calcutta  house 
revoked  the  order  by  a  letter  of  January,  1842,  received  by  the  London  house  on  the  12th 
of  March,  1842.  The  Court  below  having  directed  an  account  to  be  taken  in  &vour  of  the 
Liverpool  house  as  against  the  London  house,  the  Lord  Chancellor ^  on  appeal,  directed  the 
cause  to  stand  over,  with  liberty  for  the  Plaintiff  to  bring  such  action  as  he  might  be  ad- 
vised, to  establish  his  right  at  law ;  and  the  Plaintiff  subsequently  failing  in  an  action  at  law, 
the  bill  was  dismissed. 

When  mercantile  correspondence  respecting  the  appropriation  of  funds  in  the  hands  of  a 
consignee  l)elonging  to  the  debtor,  does  not  constitute  a  legal  contract  on  the  part  of  the 
consignee  to  apply  the  funds  in  payment  of  the  debt  of  the  creditor ; — whether  the  cre- 
ditor may  still  support  a  claim  to  the  funds  on  the  ground  of  there  being  an  equitable  9»- 
signment— Qwctrc  ? 
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of  the  laet-mcntioned  letter;  and  to  take  ao  account  of        i849. 
what  was  due  to  the  PUuntiff.  Mamolm 

V, 

The  Defendants,  Scotty  Belly  ^  Co.,  appealed  fnnn  that        ' 


part  of  the  decree. 


SUUement. 


Mr.  Rolty  Mr.  Rouiidell  Palmer^  and  Mr.  Selwipiy  appear-     Argument 
ed  for  the  FlaintifT;  and 

The  SoUcUor  General  (Sir  John  Romilhj)  and  Mr.  Cairns 
for  the  Appellants. 


The  Lord  Chancellor  : — 

It  is  not  merely  because  it  is  a  question  of  contract  that  I     JudgmetU. 
think  I  ought  not  to  decide  this  case  without  a  trial  at  law. 
No  doubt  this  Court  can  construe  a  contract  as  well  as  a 
Coiul;  of  law — but  it  is  peculiarly  a  matter  on  which  a  spe- 
cial jury  are  better  able,  under  the  direction  of  a  Judge,  to 
come  to  a  right  conclusion  than  any  one  else  can  be;  because 
there  are  terms  used,  upon  which,  I  dare  say,  a  mercantile 
jury  would  put  a  very   diflFerent   construction  than   the 
world  at  large.     At  least,  it  is  open  to  a  question  of  mer- 
cantile usage;   and  where  persons  are  using  mercantile 
terms  between  each  other,  with  reference  to  the  custom  of 
merchants,  it  is  very  difBcult  to  come  to  a  conclusion  ex- 
cept with  the  aid  of  a  jury  composed  of  mercantile  men. 

I  think  that  the  Court  is  not  sufficiently  informed,  and 
that  it  had  better  withhold  its  decision  imtil  it  has  had  the 
assistance  of  a  jury.  This  is  what  the  Appellants  were 
willing  to  take  in  the  Court  below.  K  I  had  the  least 
doubt  about  its  being  covered  by  the  contract,  one  way  or 
the  other,  and  if  it  involved  questions  of  equitable  assign- 
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ment,  of  course  I  should  not  consider  it  at  all  necessary  to 
send  the  parties  to  law;  but  that  question  of  equitable 
assignment  does  not  appear  to  me  to  have  the  least  refer- 
.ence  to  the  present  case,  because  I  consider  this  to  be  en- 
tirely within  the  breasts  of  the  three  parties  concerned ;  and 
if  they  have  come  to  any  agreement,  whatever  the  con- 
struction of  that  agreement  may  be,  they,  among  them- 
selves, had  a  clear  right  to  regulate  the  interests  of  the 
parties  to  arise  from  the  future  consignments  sent  to  this 
country  from  Calcutta,  They  did  by  a  correspondence 
come  to  a  contract,  and  the  real  question  is,  what  is  the 
effect  of  that  contract,  and  how  is  it  to  operate  on  the  state 
of  the  accounts  as  they  ultimately  stood  1 

It  appears  that  the  consignments  received  exceeded  the 
amount  of  the  Plaintiff's  demand,  after  providing  for  con- 
tingencies, as  they  existed  at  the  date  of  the  contract  being 
entered  into.  Therefore,  on  the  one  construction,  if  the 
parties  have  agreed,  that  is  to  say,  if  the  London  house  have 
agreed,  in  concurrence  with  the  Plaintiff,  who  is  entitled 
to  the  benefit  of  the  contract,  and  the  house  in  Calcutta 
who  offered  the  contract, — if,  in  point  of  fact,  the  house  in 
London  did  agree  to  hold  the  net  proceeds  of  consignments 
for  the  payment  of  this  demand,  then  the  fact  that  there 
were  consignments  which  exceeded  the  amount  of  that  de- 
mand, would  be  conclusive  in  favom:  of  the  Plaintiff's  right. 
If,  on  the  other  hand,  they  never  thought  of  entering  into 
that  contract,  and  what  they  really  meant  was,  not  for  the 
London  house  to  pay  at  all  events  the  amount  of  the  con- 
signments, but  that  they  would  pay  as  soon  as  there  was 
on  the  general  account  a  balance  in  the  PlaintifTs  fa- 
vour, so  that  in  point  of  fact  the  contract  was  only  to  put 
the  Plaintiff  in  the  situation  of  the  Calcutta  house,  viz.  to 
honour  his  draft,  instead  of  honouring  the  draft  of  the  ori- 
ginal correspondents  in  Calcutta — then  the  mere  fact  of 
tlic  state  of  the  account  as  it  appeart*,  (no  doubt  as  it  ex- 
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ifited)  would  open  the  question  to  another  solution ;  so  that 
either  one  way  or  the  other  those  two  states  of  circum- 
stances being  admitted,  the  question  rests  entirely  on  what 
the  parties  meant.  That  depends  on  certain  expressions 
used,  and  certain  arrangements  proposed  on  the  one  hand 
and  accepted  on  the  other,  to  grow  out  of  and  to  be  applied 
to  the  mercantile  transactions  between  the  two  or  three  par- 
ties. It  does  appear  to  me  to  be,  of  all  others,  a  case  which 
ought  to  be  decided  by  a  Court  of  law  with  the  assistance 
of  a  jury  of  merchants,  who  are  iamiliar  with  the  subject- 
matter,  and  much  better  competent  than  any  Judge  can  be 
to  put  a  construction  upon  mercantile  terms,  and  to  take  a 
right  view  of  the  transactions  as  between  merchants  who 
are  in  the  habit  of  dealing  with  questions  of  this  sort 

It  is  not  because  it  is  a  question  of  contract  merely,  that 
I  think  this  Court  ought  to  require  the  assistance  of  a  jury 
and  a  verdict,  but  because  it  is  peculiarly  a  contract  which 
a  jury  are  competent  to  deal  with.  And  seeing,  unques- 
tionably, that  there  is  a  great  deal  to  be  said  on  both  sides 
of  the  question  as  a  matter  of  contract,  and  the  difficulties 
arising  in  a  great  degree  from  the  custom  of  merchants,  and 
from  mercantile  expressions  used,  I  think  it  is  much  safer 
and  much  more  consistent  with  the  course  and  practice  of 
this  Court  in  a  case  like  this,  to  hold  its  hand,  and  not  to 
interfere  until  the  Plaintiff  has  proceeded  at  law,  if  he  can, 
to  establish  his  claim.  If  he  can  establish  this  claim,  what 
the  Court  has  to  do  is  simple  enough  after  that.  It  appears, 
that  on  the  state  of  the  account  the  question  would  arise ; 
at  the  same  ^ime  I  do  not  think  that  the  party,  having  come 
here  in  the  first  instance,  without  having  brought  an  action, 
if  the  Court  thinks  it  is  a  proper  case  for  an  action  and  for 
the  assistance  of  a  Court  of  law,  is,  therefore,  at  all  pre- 
cluded from  the  opportunity,  or  the  right,  to  go  to  law  to 
have  that  question  ascertained. 

I  am  asked  upon  this  appeal,  the  Vice- Chancellor  having 
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come  to  a  conclusion  in  favour  of  the  Plaintiff,  upon  the 
ground  that  the  parties  meant  to  undertake  to  pay  out  of 
the  proceeds  of  the  consignments,  without  reference  to  any 
intermediate  transaction  between  the  London  house  and  the 
Calcutta  house,  to  consider  the  Defendants  as  liable  under 
their  contract  to  pay  it.  I  do  not  give  any  opinion  upon 
that,  because,  if  I  am  not  to  decide  it,  it  is  much  better  I 
should  not. 


It  appears  to  me  to  be  a  question  which  has  so  much  dif- 
ficulty about  it,  connected  with  the  circumstances  and  con- 
nected with  the  peculiar  expressions,  that  it  would  be  bet- 
ter it  should  be  matter  of  legal  decision,  inasmuch  as  it  is  a 
pure  question  of  law  growing  out  of  mercantile  transactions. 

What  I  propose,  therefore,  is,  that  instead  of  the  decree 
pronounced  by  the  Vice- Chancellory  the  cause  shall  be  or- 
dered to  stand  over,  with  liberty  to  the  Plaintiff  to  bring 
such  action  as  he  may  be  advised  against  the  London  house, 
or  whoever  represents  the  London  house,  for  the  recovery 
of  the  amount  of  his  demand ;  it  being  admitted  that  the 
amount  of  the  consignments  received,  after  liquidating  the 
dependencies  existing  at  the  time  when  the  contract  was 
entered  into,  exceeded  the  amount  of  the  Phuntiff's  de- 
mand ;  but  on  the  other  hand,  it  being  also  admitted  that 
the  bills  and  cheques  paid  by  order  of  the  house  in  Calcutta 
by  the  London  house  were  such  as  at  all  times  to  exceed 
any  of  the  monies  received,  so  that  in  point  of  fact  there 
was  no  actual  balance  which  the  Calcutta  house  could  have 
drawn  upon. 


In  consequence  of  this  judgment  of  the  Lord  CIiancettoTj 
the  Plaintiff  brought  an  action  against  the  Defendants, 
which  was  tried  at  the  Liverpool  Assizes,  in  April,  1850, 
before  Mr.  Baron  Bolfey  who  nonsuited  the  Plaintiff,  hold- 
ing that  the  question  was  a  question  of  law  to  be  decided 
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by  the  Judge,  and  that  no  contract  could  be  founded  upon  ig5o. 
the  correspondence.  That  decision  was  afterwards  unani- 
mously aflSrmed  by  the  Court  of  Exchequer.  The  cause 
was  afterward,  in  November,  1850,  brought  on  before  the 
Lord  Chancellor  Truroj  who  considered  that  Lord  Gotten- 
ham  had  already  decided  that  the  correspondence  did  not 
raise  a  question  of  equitable  assignment ;  and  that,  as  the 
result  of  the  trial  at  law  had  established  that  there  was  no 
I(^al  contract,  the  bill  must  be  dismissed. 


WIIITWORTII  V.  WIIYDDON.  ./«„.  i  \th. 

IHE   Plaintiffs   had  applied   to  the    Vice-aianccllor  ^f^^^^"^^^^ 
England  for  a  receiver  of  the  personal  estate  of  Eliza  IVIiit"  ceivcr  pending 
worthy  pending  litigation  in  the  Ecclesiastical  Court  for  the  tU^cleBiafl- 
purpose  of  having  her  will  dcckred  void.     The  Vice-Chan-^  ^robfte^Jf  i'*'^ 
cellar  refused  the  motion  with  costs;  and  it  was  now  renewed  will,  uniew  it 

*    «         ,       T       ,  ^,  ,,  18  shewn  that 

betore  the  Lord  Chancellor,  the  property 

is  in  such  a 
position  that 

The  deceased  died  on  the  16th  of  September,  1849,  at  it  requires 

.  protection  in 

the  house  of  the  Defendant,  where  she  was  stoppmg  on  a  the  meantime, 

visit     In  the  afternoon  of  the  preceding  day,  she  made  a  ^igi,the\o8t 
will,  by  which  she  bequeathed  a  considerable  portion  of  her  f^^"*^^^^^*;;.^ 
property  to  Mrs.  Whyddonj  and  appointed  Mr.  Whyddon  no  one  to  re- 
executor.    The  Plaintiffs,  who  were  her  next  of  kin,  con-  ^^^obse^- 
tended  that,  at  the  time  of  the  execution  of  her  wiU,  she  ^^Ji^^^^^^Hy'' 
was  not  competent  to  do  such  an  act.    The  Defendant  of  fresh  affida- 
had  taken  possession  of  various  articles  belongmg  to  the  peal  motion. 
deceased,  which  were  in  his  house  at  the  time  of  her 
death.     She  was  also  possessed  of  money  on  mortgage, 
and  shares  in  different  public  companies,  which,  though 
stated  in  the  bill,  were  omitted  in  the  affidavit  in  sup- 
port of  the  motion  before  the  Vice-  Chancellor  of  England. 
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The  ground  upon  which  the  Vice-chancellor  refused  the 
motion,  was,  that  where  the  party  who  was  named  as  exe- 
cutor in  the  will  was  the  person  who  was  in  possession  of 
the  property,  it  was  not  the  usual  practice  of  the  Court  to 
appoint  a  receiver,  but  only  where  the  property  was  out- 
standing. 


Argument.  Mr.  Malim  and  Mr.  Schomherg^  in  support  of  the  motion, 
cited  Rendellv.  Rendett(a)y  in  which  the  Vice-Chancellor 
Wigram  said,  ^^  where  no  probate  or  administration  has  been 
granted,  it  is  of  course  to  appoint  a  receiver,  pending  a  bond 
fde  litigation  in  the  Ecclesiastical  Courts  to  determine  the 
right  to  probate  or  administration,  unless  a  special  case  can 
be  made  for  not  doing  so."  They  also  referred  to  the  judg- 
ment of  Lord  Cottmham  as  Lord  Commissioner,  in  the  case 
oiWaikins  v.  Brent  (J),  and  to  the  case  of  King  v.  King  (c). 

In  order  to  shew  what  were  the  items,  of  which  part  of 
the  outstandmg  property  of  the  deceased  consisted,  they 
proposed  to  read  some  affidavits  which  had  been  filed  since 
the  motion  was  before  the  Vice-Chancellor;  and  relied  on 
Const  v.  Barr  (rf),  before  Lord  Eldon^  as  establishing  their 
right  to  use  those  affidavits. 

[Tlie  Lord  Chancellor. — A  party  is  at  liberty  to  use 
fresh  affidavits,  but  he  may  renew  the  motion  before  the  Vice- 
Chancellor,  It  is  made  on  a  new  ground.  If  you  are  will- 
ing to  take  this  motion  on  the  evidence  which  was  before 
the  Vice- Chancellor f  it  is  properly  an  appeal  motion:  but  if 
you  succeed  on  new  affidavits,  I  am  hearing  the  case  in  the 
first  instance,  and  not  on  appeaL  Do  you  rely  on  the  case 
made  before  the  Vice-Chancellor^  or  do  you  elect  to  use 
fresh  affidavits?] 


(fl)  1  Hare,  154. 

{b)  1  MyL  &  Cr.  102. 


(c)  6  Ves.  172. 

(d)  2  Russ.  161. 
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Mr.  Matins  said  that  the  affidavits  before  the  Vtce-Chati" 
cellar  were  sufficient  to  sustain  the  motion. 

Mr.  Bolt  and  Mr.  Folletty  contra,  admitted,  that  this  Court 
would  appoint  a  receiver  pendente  litCy  where  there  was  a 
bandjlde  dispute,  and  where  there  was  also  property  which 
required  protection:  but  that  no  such  protection  was  neces- 
earj  in  this  case,  for  no  mortgagor  would  pay  his  money, 
and  no  Company  would  pay  their  dividends,  to  parties  who 
did  not  represent  the  deceased.  The  judgment  in  Watkins 
V.  Brent (a)y  commenced  by  pointing  out  the  practice: 
"  There  is  no  doubt  that,  by  the  rule  of  this  Court,  if  the 
representation  is  in  content,  and  no  person  has  been  con- 
stituted executor,  the  Court  interferes;  not  because  of  the 
contest,  but  because  there  is  no  proper  person  to  receive 
the  assets." 
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1850. 
Whitwoeih 

V. 

Whtddoh. 
Argument. 


[The  Lord  Chancellor  said,  that  where  the  property 
was  insignificant  in  comparison  with  the  expense  of  a  re- 
ceiver, there  was  a  great  objection  to  the  appointment  of  a 
receiver ;  and  that  there  was  no  evidence  here  that  any  pro- 
perty would  be  in  danger  if  the  Court  did  not  interfere.] 

After  some  discussion,  in  which  Mr.  Schomberg  referred 
to  In  re  Joseph  and  Webster  (b)y  before  Lord  Lyndhurstj  and 
Wliitworth  V.  Gaugain  (c),  before  Lord  Cottenhaniy  it  was 
agreed  that  the  fresh  affidavits  should  be  read,  in  order  to 
prevent  the  necessity  of  another  application  to  the  Vice- 
Chancellor  J  and  the  probability  of  another  appeal:  Mr. 
Malins  undertaking  not  to  reply,  and  agreeing  that  Mr.  Roll 
should  reply  upon  the  fresh  evidence. 


(a)  1  Myl.  &  Cr.  102.      {b)  1  Russ.  &  My.  40C. 
Vol.  II.  II  H 


(o)  Cr.  &  Ph.  335. 

L.  C. 
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1850. 
Whitwobth 

V. 

Whtddov. 
Judgment. 
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The  LoBD  Chancellob  said,  that  the  only  property 
which  was  in  the  hands  of  the  Defendant  was  stated  not  to 
exceed  the  value  of  £150 ;  and  that,  for  property  which  was 
so  trifling  in  its  value  compared  with  the  expense  of  a  re- 
ceiver, the  Court  would  not  interfere,  although  the  circum- 
stance, that  the  executor  was  the  party  who  had  possession 
of  the  property,  was  not  enough  to  prevent  the  Court  fix>m 
appointing  a  receiver.  If  the  outstanding  property  were  in 
any  danger  of  being  lost,  because  there  was  no  person  to  re- 
ceive it,  the  case  would  be  different.  The  mortgage  was 
vested  in  one  of  the  next  of  kin  of  the  deceased,  who  was  one 
of  the  Pluntiffs.  His  Lordship  did  not  think  there  was  any 
sufficient  ground  shewn  at  present  for  the  expense  of  ap- 
pointing a  receiver ;  but  if  any  new  facts  arose,  this  motion 
would  not  prevent  another  application  being  made. 


Mr.  Scfunnlwrffy  as  amicus  eurioe,  stated  that  the  case  of  Const 
V.  Barr  (a)  had  been  generally  considered  as  establislmig 
the  rule,  that,  upon  an  appeal  motion  before  the  Lord  Chan-- 
ceUoTy  fresh  affidavits  were  admissible ;  and  that  it  would  be 
very  satisfactory  to  the  profession  to  know  how  far  they 
might  still  consider  it  as  an  authority,  as  his  Lordship's 
observations  seemed  rather  to  imply  that  firesh  affidavits 
could  not  be  received  on  appeal  motions. 

The  Lord  Chancellob — ^I  never  said  any  such  thing. 
You  have  had  the  benefit  of  your  fresh  affidavits  in  this  very 
case.    I  said  quite  the  reverse. 


(fl)  2Riiss.  161. 
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1850. 

/nr«  FISHER,  a  Lunatic  ^X^M& 

T23rrf. 
HE  lunatic,  Miss  Elizabeth  Fishery  was  of  the  age  of  50  Where  the  in- 

years;  and  the  only  property  to  which  she  was  entitled  was  natic  amount- 

a  sum  of  750/.  in  the  Three  per  cent.  Bank  Annuities,  the  n Jl^oniy*  the 

income  ofwhich  was  21/.  16*.  IW.  per  annum.     The  Mas-  Lord  Chan- 
.  i^i-  1  cellor  refused 

ter  certified  by  his  report  that  the  whole  mcome  ought  to  to  allow  a  sum 

be  applied  for  the  maintenance  and  support  of  the  lunatic,  ^um  form^n- 

tenance,  but 

,  allowed  part 

She  had  been  in  St.  Luk^s  Hospital  from  July,   1848,  oftheprinci- 

to  July,  1849,  and  the  inquisition  on  which  she  was  found  pcrty  to  be 

a  lunatic  was  held  in  August,  1849.     The  present  petition  ^*^^^n«. 

was  presented  by  her  committees  and  next  of  kin   and  Jtyofso;.  per 

.  .  «      .  •  annum, 

heir-at-law;  and  it  stated  that  the  income  was  insufficient 

for  her  proper  support ;  that  she  had  been  placed  upon  the 
list  of  incurable  patients  at  St.  Luk^s  Hospital^  and  there  was 
a  great  probability  of  her  being  admitted  into  the  Hospital 
again  within  three  years  and  placed  u|K)n  the  incurable  list 
there,  when  a  payment  of  7*.  a  week  only  would  be  required 
to  be  made  on  her  behalf.  The  petition  asked,  that,  until 
she  should  be  re-admitted  into  St.  Luke*Sy  an  annual  sum  of 
60/L  might  be  allowed  for  her  maintenance,  and  that  a  com- 
petent part  of  the  Bank  Annuities  might  be  sold  from  time 
to  time  to  make  up  the  sum. 


Mr.  Hardy  appeared  for  the  petition,  which  stood  over  Argument 
for  inquiry  to  be  made  respecting  the  probability  of  her 
being  admitted  into  St.  Luke^s  Hospital.  It  was  ascertained 
that  the  amount  of  her  property  rendered  her  ineligible  for 
re-admission ;  and  that,  even  if  she  were  eligible,  she  would 
not  be  likely  to  be  re-admitted  for  five  or  six  years. 
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1850.  The  Lord  Chancellor  dedined  to  make  any  order  for 

allowing  60/.  arjear. 


On  the  23rd  of  February  the  matter  was  again  mentioned, 
when  it  was  stated  that  the  West  London  Savings  Bank  and 
Government  Annuity  Institution  would  grant  an  annuity  of 
30/.  per  annum  for  the  life  of  the  lunatic,  for  a  sum  of 
397/.  125,  and  30^.  office  fees,  but  that  301  was  the  highest 
amount  for  which  they  granted  an  annuity ;  and  it  was  asked 
that  a  competent  part  of  the  Bank  Annuities  might  be  sold 
to  purchase  such  an  annuity. 


Tlie  Lord  Chancellor  made  the  order. 


May  mh.  GRAIIAM  «.  THE  BIRKENHEAD,  LANCASHIRE. 
AND  CHESHIRE  JUNCTION  RAILWAY  COM- 
PANY. 

Although  the     X  HIS  application  was  heard  by  Lord  Cottenkam  at  his 
terfere1i>y  in^    private  residence,  in  consequence  of  his  Lordship's  illness. 

junction,  in      j^  ^j^g  made  on  behalf  of  the  Defendants  to  dissolve  an 

proper  caecs, 

to  restrain  a      injunction,  which  had  been  granted  by  the  Master  of  the 

constructing  a  Rolls,  to  restrain  the  Defendants  from  making  a  Railway 

oSy^onheir"  ^^^  C/iester  to  Lower  Walton  only,  and  from  applying  the 

works,  with  a  funds  of  the  Company  to  any  other  piupose  than  complct- 

doning  the  re-  ing  the  whole  of  the  line  of  their  Railway ;  and  also  from 

where  such  Ml  borrowing  a  sum  of  200,000/.  and  making  any  further  calls 

intention  had  qj,  enforcing  some  calls  already  made,  and  from  taking  pro- 

the  sharehold-   ceedings  to  forfeit  shares  for  non-pavment  of  those  calls, 
era,  or  they  had 
had  an  oppor- 
tunity of  knowing  it  many  montlis  before  the  filing  of  a  bill  to  prevent  such  proceeding,  and 
had  made  no  application  to  the  Court,  such  acquiescence  on  the  part  of  the  shareholders  waa 
held  to  hare  created  a  counter-equity;  and  the  Court  refused  to  grant  an  injunction  for  that 
purpose. 
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The  Plaintifr  was  a  shareholder  of  some  of  the  31/.  shares 
in  the  Company,  and  filed  this  bill  on  behalf  of  himself  and 
all  other  shareholders  except  the  Defendants,  against  the 
Company  and  the  Directors.  The  statements  in  the  bill 
were  to  the  following  effect : — 

By  an  Act,  7  Wfll.  IV  &  1  Vict.  c.  cvii  (1837)  a  Com- 
pany was  formed,  with  powers  to  make  a  Railway  from 
Chester  to  Birkenhead,  This  Railway  ha^l  since  been  com- 
pleted. By  another  Act,  9  &  10  Vict.  c.  xcL  (1846),  a  Com- 
pany was  formed,  with  powers  to  form  a  Junction  Railway 
between  a  place  on  the  Manchester  and  Birmingham  Rail- 
way and  another  place  on  the  Chester  and  Birkenhead  Rail- 
way, so  as  to  form  a  jmiction  between  those  two  lines  with 
branches.  This  proposed  Railway  was  to  extend  46  miles, 
and  had  not  been  completed.  They  had  power  to  borrow 
500,000/.  when  the  whole  capital  had  been  subscribed  for 
and  half  of  it  paid  up. 


1850. 

Q&AHAX 
V. 

The  Birksn- 

HEAD,  LaHOA- 
8HIBK  AKD 

cueshijub 

juhotioh 

Railway  Co. 

StaUmtni, 


By  a  third  Act,  10  &  1 1  Vict.  c.  ccxxii.  (1847),  the  two 
Companies  formed  by  the  first  two  Acts  were  amalgamated. 
By  this  Act  three  sets  of  shares  were  created,  one  consisting 
of  shares  of  27/.  lOs.  each,  another  of  shares  of  22/.  each,  and 
the  third  of  shares  of  31/.  each ;  and  the  shareholders  were 
to  share  the  profits  of  the  Company  equally,  in  proportion 
to  the  amount  actually  paid  up  on  their  shares. 

The  Directors  of  the  Company  finding  difficulty  in  rais- 
ing the  necessary  fimds  to  complete  the  undertaking,  sus- 
l^ended  their  works  in  September,  1847;  and  they  continu- 
ed suspended  till  the  Spring  of  1 849.  During  that  interval, 
they  formed  a  plan  for  abandoning  the  line  except  17  miles 
from  Chester  to  Lotoer  WaUoUj  and  they  proposed  that  this 
short  line  should  communicate  with  the  London  and  North- 
western Railway.  In  November,  1848,  a  meeting  of  the 
shareholdci^s  sanctioned  this  project;  and  in  the  following 
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1850. 


Qbaham 

V. 

Tas  BiBKSX- 

HSAD,  LaHCA- 
8UIRB  AND 

Chesiiibb 
jukction 

lUlLWAT  Co. 

Statement 


Session  of  Parliament  the  Directors  introduced  a  bill  for 
carrying  it  into  effect.  It  was,  however,  objected  to  by 
many  of  the  shareholders,  and  was  consequently  abandoned, 
with  the  approval  of  a  large  majority  of  the  shareholders  at 
a  general  meeting.  The  powers  of  the  Company  for  taking 
land  compulsorily  expired  in  June,  1849. 

In  February,  1849,  the  Directors  made  a  call  of  10/.  a 
share  on  each  of  the  31/.  shares;  and  in  consequence  of  tho 
non-payment  of  the  call,  they  declared  Bome  shares  forfeited 
in  the  following  month  of  December;  and  thereby  put  a 
stop  to  any  further  proceedings  in  a  suit  which  had  been 
instituted  in  August,  1849,  by  one  of  the  shareholders,  to 
restrain  them  from  making  the  17  miles  of  Railway  only. 

In  January,  1850,  a  meeting  of  the  shareholders  came  to 
a  resolution  that  200,000/.  should  be  borrowed  by  the  Com- 
pany. At  that  time,  half  of  the  capital  had  not  been  paid  up. 
A  few  days  afterwards,  the  Directors  declared  a  call  of  2L 
on  each  of  the  22/.  shares,  and  3L  on  each  of  the  SIL  shares. 
In  the  beginning  of  the  following  month  (February,  1850) 
another  of  the  shareholders  filed  a  bill  for  a  purpose  similar 
to  that  of  this  present  suit  It  was  alleged,  that  this  suit 
had  been  compromised ;  at  all  events,  it  had  been  dismissed 
by  consent. 

The  present  bill  was  filed  in  May,  1850;  it  alleged  that 
the  Directors  had  determined  not  to  construct  any  other 
part  of  the  line  except  that  fix)m  Chester  to  Lower  fVaiian; 
and  that  the  calls  of  lOiL,  21^  and  3^  were  made  exclusively 
for  the  purpose  of  constructing  that  particular  portion  of  the 
line.  The  bill  prayed  a  declaration,  that  it  was  not  within 
the  powers  of  the  Company  to  make  that  portion  only  of  the 
line,  or  apply  any  part  of  the  funds  of  the  Company  for  that 
piurpose,  or  enforce  payment  of  the  calls,  or  to  raise  money 
on  loan  for  that  purpose ;  and  for  an  injunction. 
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By  the  order  made  by  the  Master  of  the  RoUs  on  grant- 
ing the  injunction,  he  provided  that  it  should  not  extend  to 
restrain  the  Directors  from  making  calls  or  enforcing  pay- 
ment of  the  calls  already  made,  for  the  purpose  of  discharg- 
ing any  liabilities  of  the  Company  which  existed  before  the 
bill  was  filed,  or  for  paying  the  contractor  for  any  of  the 
works  done  before  the  bill  was  filed. 

The  Defendants  now  moved  to  discharge  that  order  and 
to  dissolve  the  injunction. 


1850. 

V, 

Thb  BiEKur. 

HKAI>,  LaHOA- 
SHIXS,  AH]> 

Chksuxrk 

JuironoM 

Bailwat  Co. 


Mr.  BetheUj  Mr.  Roupelly  and  Mr.   Glasse  appeared  in     Ar^unaii, 
sup[X)rt  of  the  motion;  and 

Mr.  /?.  Palmer  and  Mr.  Cok  opposed  it. 


The  LoBD  Chancellor: — 

I  feel  great  difficulty  and  anxiety  on  this  matter,  because 
undoubtedly  the  principle,  which  has  been  laid  down  in 
former  cases,  is  one  to  which  I  must  adhere,  and  from 
which  I  do  not  see  any  ground  for  departing.  Parties  who 
have  subscribed  their  money  for  one  purpose,  are  not  to  be 
told  that  the  Directors  or  a  majority  of  the  Company  are 
of  opinion  that  it  would  be  very  advantageous  to  employ  it 
for  another.  But  the  difficulty  I  have  here  is,  whether,  in 
this  case,  the  interference  by  way  of  injunction,  which  is  the 
mode  in  which  the  Court  exercises  its  jurisdiction  to  en- 
force an  equity,  is  not  counteracted  by  an  opposmg  equity 
on  the  other  side;  because,  in  many  of  these  cases  the  inter- 
position of  the  Coiui;  may  produce  the  greatest  possible  in- 
justice if  the  parties  have  not  applied  in  time,  but  have 
permitted  thmgs  to  get  into  that  state  which  makes  the  in- 
junction a  proceeding  not  only  not  enforcing  an  equity,  but 
calculated  to  inffict  great  hardship  and  injustice. 


JudgmetU. 
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OUAUAM 

V. 

TUK  BlBUBll- 

UKAD,  LaNOA- 

8IIIBS,  A1VI> 

CUKSUIRE 

JVMCTIOir 

Kailwat  Co. 
Jvulgmeni. 


Now,  what  are  the  facts  of  this  case?     I  do  not  mean  to 
go  into  a  detail  of  dates,  but  the  fact  is,  that  long  ago  every 
shareholder  who  took  the  trouble  to  inform  himself  of  the 
state  of  the  property  in  which  he  had  embarked,  must  have 
been  aware  that  the  whole  scheme  could  not  be  carried  out. 
This  was  distinctly  known  in  November,  1848.     The  mo- 
ment it  was  known  that  the  whole  scheme  could  not  be 
carried  out,  the  question  arose,  whether  the  party  who  sub- 
scribed his  money  did  or  did  not  acquiesce  in  its  being  ap- 
plied to  carry  out  the  works,  so  far  as  the  money  would  go, 
A  considerable  period  of  time  has  elapsed  since  that  know- 
ledge came  to  every  one  of  the  parties  who  are  represented 
by  the  Plaintiff  in  this  suit:  and  for  this  purpose  it  is  im- 
material whether  they  have  paid  their  caUs  or  not     I  am 
speaking  of  those  parties  represented  by  the  Plaintiff,  and  he 
seems  to  have  had  that  knowledge.     Well,  then,  from  No- 
vember, 1848,  down  to  the  time  when  the  bill  is  filed,  the 
Company,  knowing  they  could  not  go  on  with  the  whole 
work,  proceed  to  carry  it  on  to  a  certain  extent --continue  a 
contract  which  is  of  an  earlier  date  than  that — continue 
a  contract  with  the  party  who  contracted  to  do  the  work — 
lay  out  large  sums  of  money  for  keeping  the  contractor  at 
work-*-and  of  course  come  under  liabilities  to  him.     Was 
it  not  the  duty  of  those  who  meant  to  dispute  that,  to  make 
an  application  at  once  to  a  Court  of  Equity  to  prevent  it? 
It  seems  to  me,  that,  the  moment  that  fact  comes  to  the 
knowledge  of  any  individual  member  of  the  Company,  he 
(knowing  that  the  Company,  in  the  existing  state  of  their 
finances,  intended  to  go  on  with  the  work  as  far  as  they 
could,)  should  at  once  attempt  to  prevent  them;  and  the 
question  here  is,  whether,  by  remaining  passive,  he  has  not 
given  rise  to  a  new  equity  against  himself,  which  deprives 
liim  of  the  right  to  prevent  the  Company  from  doing  that 
which  was  contrary  to  the  right  which  the  shareholders  had. 
I  have  not  been  able  to  discover  any  answer  to  that     It  is 
said;  there  was  the  filing  of  a  bill  by  smother  shareholder; 
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but  that  led  to  a  compromisey  and  turned  out  to  be  nothing;  1850. 

and  is  that  any  answer  at  all  to  the  right  of  these  parties?  oeahIm^ 

It  setois  to  me  that  this  is  quite  beside  any  that  I  have  hi-  ^     ^• 

,  Thi  Birkin- 

therto  heard;  because  in  Cohen  y.  Wilkinson (a)y  there  was  bbad,  Lanoa- 

no  proof  given  of  that  sort  of  acquiescence  which  we  have  ^MiiM** 

here.  Juhohoit 

Railway  Co. 


[Mr.  Bethell  saidy  that  his  Lordship  had  intimated  in  Co/ien 
V.  WHkinsony  that  he  should  have  disposed  of  that  case  in 
the  same  way,  if  there  had  been  acquiescence;  and  he  re- 
ferred to  the  last  part  of  the  judgment  in  that  cose,  in  which 
it  was  stated,  that  as  there  was  no  evidence  there  of  the  al- 
leged acquiescence,  the  bill  must  be  dismissed  (a)J] 

Yes,  that  is  the  equity  between  the  parties;  because,  if 
those  who  have  the  management  of  the  affairs  of  others,  de- 
part &om  the  regular  coiu*sc,  and  there  is  an  acquiescence, 
the  parties  interested,  who  have  so  acquiesced,  cannot  com- 
plain of  their  conduct  in  that  mode  of  dealing  with  their 
affairs.  That  creates  the  difficulty  on  the  part  of  the  Plain- 
tiff, in  associating  himself  with  the  whole  body  of  share- 
holders. Because,  if  that  was  so  with  regard  to  one,  pro- 
bably it  was  so  with  regard  to  others.  At  all  events,  it  is 
an  answer  to  those  on  whose  behalf  the  Plaintiff  sues.  But 
it  appears  to  me  that  the  Plaintiff  has  not  removed  the  bar 
to  the  interference  of  the  Court,  which  arises  from  his  own 
acquiescence.  He  knew  the  intention  of  the  Directors  in 
November,  1 848 ;  he  knew  it  certainly  when  the  Company 
endeavoured  to  get  the  authority  of  Parliament,  to  carry 
out  part  of  their  plan.  It  was  their  wish  and  intention  to 
get  the  authority  of  Parliament;  but  having  failed  to  obtain 
it,  they  go  on  with  the  works,  thereby  announcing  to  all 
concerned,  that,  although  Parliament  had  not  sanctioned  it, 
they  should  proceed  with  their  plan,  trusting  to  the  acqui- 

(a)  1  U.  &  T.  564.    See,  also,  I  Mac.  &  G.  467. 
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Cflccnce  or  the  approbation  of  those  who  were  interested  in 
making  the  most  of  the  property  which  they  had  acquired. 

Now,  of  coursey  a  great  deal  of  care  and  discretion  is  re- 
quired in  administering  that  sort  of  jurisdiction  which 
arises  with  reference  to  these  injunctions.  The  object  is  to 
protect  the  interests  of  the  parties,  whatever  the  situation 
of  the  parties  may  be.  If  the  Court  saw  clearly,  that,  in- 
stead of  protecting  their  interests,  it  would  tend  to  the  ruin 
of  the  great  body  of  those  concerned,  the  Court  would  be 
very  cautious  in  exercising  its  authority.  Seeing  that  these 
works  have  proceeded  as  they  have  for  some  time — seeing 
the  large  expenditure  which  has  been  made— considering 
the  nearness  of  their  completion,  and  the  comparatively 
small  sum  that  will  be  required  to  complete  them — ^how 
can  it  be  supjwsed  that  any  body,  having  a  legitimate  inter- 
est in  the  ultimate  realisation  of  profit  from  the  works  to 
be  carried  on,  could  derive  any  benefit  from  the  injunction? 
What  can  be  the  result  if  the  injunction  be  continued  ? 
The  result  must  be,  not  only  the  loss  of  all  the  money  which 
has  been  expended,  but  the  property  will  go  away  altoge- 
ther: there  will  be  an  end  of  the  whole  concern,  and  every 
shareholder  will  lose  the  whole  of  his  money.  That  is  a  re- 
sult that  would  be  most  lamentable,  and  one  which  the 
Court  would  be  sorry  should  follow  fix)m  any  order  it  might 
make.  I  do  not  feel  bold  enough  to  administer  an  equity 
from  the  administration  of  which  such  fiightfrd  consequen- 
ces are  almost  sure  to  arise. 


But  what  is  there  on  the  other  side  ?  There  is  the  dan- 
ger of  i)ermitting  money  to  be  laid  out,  which,  I  may  say, 
was  not  a  mode  of  expenditiure  which  the  Acts  of  Parlia- 
ment ori^^nally  contemplated.  The  question  is,  whether 
those  who  are  now  complaining,  and  suing  in  respect  of 
their  interest  in  the  money  which  they  have  paid,  have,  by 
the  course  of  conduct  which  they  have  piursued,  precluded 
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themselvea  firom  coming  to  a  Court  of  equity  to  keep  the        i850. 
|)artie8  strictly  to  that  which  was  originally  their  right  un-       q^ 


der  the  Act    Such  matters  must  be  in  the  discretion  of  the    ^      »• 

Court;  and  m  the  exercise  of  that  discretion  I  cannot  say  i    head,  Laxoa- 

think  it  is  at  all  questionable  by  which  decision  the  inter-  >   olmiiuu 

est  of  the  parties  would  be  best  consulted     As  the  matter      J'^omow 

*      ,   ,                .        ,                      .                                       Railway  Co. 
stands,  my  opinion  certainly  is,  that  the  interest  of  the  par-         

ties  would  be  best  consulted,  if  I  were  not  to  interfere  by       *'«^'"*^- 

way  of  injunction. 

But,  assuming  that  the  parties  knew,  as  they  must  have 
known,  what  the  course  of  proceeding  was,  I  consider  that 
they  have  precluded  themselves  from  coming  to  a  Court  of 
equity  to  ask  for  the  exercise  of  its  extraordinary  jurisdic- 
tion, by  the  course  which  they  have  pursued  in  not  coming 
earlier.  On  that  ground,  therefore,  although  it  becomes  a 
matter  of  extreme  delicacy,  with  regard  to  cases  which 
have  been  decided,  and  which  may  hei*cafter  arise,  to  say 
what  acquiescence  is,  I  shall  reiuse  to  interfere  by  injunction 
in  this  case:  and  I  must  say,  with  a  view  to  the  decision  of 
the  present  case,  when  I  find  knowledge,  accessible  at  all 
events,  and  possessed  probably,  on  the  part  of  the  Plaintiff, 
as  to  what  must  be  the  result — ^for  the  matter  was  not  cur- 
able, because  it  was  not  a  failure  from  accident  or  any 
other  cause  which  could  be  remedied,  but  it  was  an  actual 
failure  from  the  state  of  the  money  market,  placing  the  fi- 
nances of  the  Company  in  a  state  which  rendered  it  hope- 
less that  the  whole  scheme  could  be  carried  out — I  must 
eay,  it  was  the  duty  of  the  Plaintiff,  as  soon  as  there  was 
this  manifestation  of  intention  on  the  part  of  the  Company 
to  carry  on  a  work  which  must  of  necessity  be  of  less  ex- 
tent than  they  had  originally  anticipated,  to  have  inquired 
how  the  matter  stood,  and,  if  he  wanted  the  interposition 
of  a  Court  of  equity,  to  have  applied  at  once,  and  to  have 
seen  what  a  Court  of  equity  would  say  in  that  state  of 
things. 
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It  has  not  been  suggested  what  possible  remedy  there 
could  be  for  the  expenditure  that  has  been  made,  if  the 
whole  work  is  now  stopped.  It  is  a  frightful  sum  to  ex- 
pend under  any  circumstances;  but  if  the  expenditure  of 
that  sum  is  to  end  in  nothing  being  done,  in  the  works 
never  being  completed,  it  may  entail  ruin  upon  a  great 
many  people,  without  there  being  the  least  possibility  of 
good  to  anybody.  It  is  also,  no  doubt,  matter  of  consi- 
deration, that  this  Plaintiff,  and  those  on  whose  behalf  he  files 
this  bill,  or  some  of  them  at  least,  (although  it  may  not  be 
owing  to  their  failure  in  particular  in  pajring  calls,  that  the 
works  cannot  bo  carried  on  to  the  fiill  extent),  are  de- 
faulters, and  that,  as  a  body,  a  large  sum  is  due  from  them, 
which  creates  or  tends  to  create  the  difficulty  which  is 
supposed  to  give  rise  to  the  jurisdiction  of  the  Court. 
Therefore,  without  feeling  at  all  confident  that  the  Master 
of  the  Rolls  is  not  right  in  the  conclusion  to  which  he  has 
come,  I  am  boimd  to  exercise  the  best  discretion  I  can  in 
reviewing  his  opinion;  and  upon  the  ground  of  acquies- 
cence it  is,  that  I  consider  the  granting  of  the  injunction 
is  acting  too  stringently  on  an  admitted  rule.  No  doubt 
that  rule  should  be  acted  upon  in  cases  to  which  it  is  pro- 
perly applicable;  but  it  must  be  mitigated  and  confined 
within  those  limits  which  the  rights  of  the  parties  require. 
I  decide  nothing  but  that  I  think  the  circumstances  of  this 
case  are  such  as  to  preclude  the  Pldntiff  from  calling  for 
the  interposition  of  the  Court,  and  that,  therefore,  the  in- 
junction must  be  dissolved. 


His  Lonlship  continued  the  injunction  to  restrain  the 
borrowing  of  200,000Z.,  until  one-half  of  the  capital  should 
be  paid  up,  and  dissolved  the  rest  of  the  injunction. 
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PHILLIPSON  V.  GATTY.  Jan,  22m/, 

GATTY  r.  PHILLIPSON.  ^^"^Jth!^^ 

JL  HE  first-mentioned  suit  was  instituted  in  March,  1844.  Whero  one 
In  1837,  Edward  Gatty  and  Edward  Owen  were  the  tms-  procur^the 
tees  of  a  sum  of  2347i  10*.  2d.  Zl  per  cent  Consols,  and  ^li;™^^^*^ 
of  a  sum  of  2000iL  secured  on  mortgage.     The  interest  of  improperly, 
these  trust-funds  was  payable  to  Mrs.  Eliza  Partridge  Bur-  ig  consequent- 
Am  PkHUpsany  for  her  life,  and  after  her  death  the  principal  oUiw  a^ww 

was  to  be  transferred  to  her  son  and  daughter,  Richard  9^trustaro 

°  entitled,  as 

Burton  PhiUipson  and  the  Plaintiff  Mary  Ann  Burton  PkH"  against  him,  in 

lq)sonf  if  then  living,  in  equal  shares;  but,  if  either  of  them  ^nititoS^for 

died  in  the  lifetime  of  the  mother,  leaving  issue,  then  that  {^^^^'J^; 

shase  was  to  go  to  the  issue.     In  1837,  the  mortgage  was  shares  of  the 

paid  off,  and,  in  November  in  that  year,  the  trustees  lent  made  good  out 

the  2000/.  to  Richard  Burton  PhUlipson,  the  payment  of  thit  wW^if 

which  he  secured  by  the  mortgagee  of  a  reversionary  inter-  ultimately  re- 

1         •  i*  ^r        covered.  But 

est.     This  advance  was  made  with  the  consent  of  Mrs.  ifthe  bill  prays 

PhiUipsouy  but  without  any  concurrence  on  the  part  of  the  IhetrJfJJ^^ 
Plaintiff.     In  1838,  the  trustees  sold  out  the  Zl  per  Cents.  J^^^^l^f^J"^^'- 
for  2183/.  Zs.  8i,  and  advanced  them  to  a  Mr.  Longstaffe^  share  of  that 
on  the  security  of  a  mortgage  of  a  freehold  dwelling-house  t-nuit  <»nnot 
at  Northampiony  with  shops  and  warerooms,  which,  it  was  J^^^gt  h^. 
alleged,  formed  an  inadequate  security.    This  bill  was  filed 
by  Mary  Ann  Burton  PhiUipson  against  the  trustees  and 
all  the  parties  who  claimed  to  be  interested  in  the  trust- 
money;  and  it  prayed  a  declaration,  that  Gatty  and  Owen 
were  guilty  of  a  breach  of  trust,  in  advancing  the  trust- 
fimds  on  the  two  securities  mentioned  in  the  bill;  and  that 
they  might  be  compelled  to  make  good  the  said  breaches 
of  trust,  and  to  invest  the  said  sum  of  2000i  in  the  pur- 
chase of  3/.  per  cent  Consols,  and  to  re-invest  the  said 
2347/.  lO^r.  2d.  like  Bank  Annuities,  and  for  the  appoint- 
ment of  new  trustees. 
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In  February,  1845,  a  cross  bill  was  filed  by  the  trustees 
Gatty  and  Owen  against  Richard  Burton  PhilUpsanj  Mrs. 
Pkilltpson,  and  Mary  Ann  Burton  PhtUtpson^  the  Pbdntiff 
in  the  former  suit.  That  bill  prayed  that  Richard  Burton 
PhilUpson  might  be  decreed  to  repay  to  the  Plaintiffs  the  sum 
of  2000i  advanced  to  him  by  them,  and  that  it  might  be  de- 
clared, that  such  advance  was  made  with  the  consent  of  the 
Defendant  Mrs.  PhiUipsony  and  that  they  were  entitled  to 
be  indemnified  from  any  money  they  might  be  decreed  to 
pay  personally  in  consequence  of  such  advance,  out  of  the 
life-interest  of  Mrs.  PhilUpson  in  the  said  sum  of  2000/., 
and  all  interest  oi  Richard  Burton  PhilUpson  in  all  the  trust- 
funds;  and  that  it  might  be  declared,  that  the  said  sum  of 
2347/.  lOs.  2d.  3/.  per  cent.  Consols  was  sold  out,  and  the 
produce  thereof  invested,  with  the  consent  of  all  the  De- 
fendants, and  that  they  were  not  liable  to  make  good  any 
loss  in  consequence  of  any  deficiency  in  the  security. 


Both  causes  were  heard  before  Vice-Chancellor  Wigramy 
in  November,  1848;  and  by  the  decree,  which  was  made 
in  the  two  suits,  Gatty  and  Owen  were  ordered  to  pay, 
on  or  before  the  26th  of  February  then  next,  the  sum  of 
2000/.  into  Court  to  the  credit  of  the  first-mentioned  cause; 
and  that  sum  was  ordered  to  be  invested  in  3/.  per  cent. 
Annuities,  and  the  dividends  were  ordered  to  be  paid  to 
Gatty  and  Owen  during  the  life  of  Mrs.  PhiUipson^  or  until 
the  further  order  of  the  Court;  and  it  was  ordered  that  the 
mortgaged  premises  should  be  sold  with  the  approbation  of 
the  Master,  and  the  purchase  money  was  to  be  pidd  into  the 
Bank  to  the  credit  of  the  firstHnentioned  cause,  and  invested 
in  3i  per  cent.  Annuities,  and  the  dividends  were  ordered 
to  be  paid  to  Mrs.  PhiUipson  during  her  life;  and  Gatty  and 
Owen  were  thereby  ordered  to  make  up  the  diflPerence  be- 
tween  the  annuities  to  be  purchased  with  the  money  to 
arise  from  the  sale  of  the  said  mortgaged  premises  and  the 
2347/.  10.?.  2d.  3/.  per  cent.  Annuities  previously  standing 
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in  their  names  as  Bttch  trustees  as  aforesaid.  iSies  FhiUipgon*9 
costs  to  be  paid  by  Gattj/  and  Owen. 

Gatty  and  Owen  appealed  from  this  decision ;  but  they 
paid  lOOOi  into  Court  Before  the  appeal  was  heard,  Mrs. 
PkUUpson  died,  and  her  personal  representatives  were  made 
parties  by  bill  of  revivor. 
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Mr.  Walker y  Mr.  Bethelly  the  Solicitor^  Generalj  (Sir  John 
Ramafy)y  Mr.  Wood,  Mr.  Rasch^  Mr.  Giffardj  and  Mr.  E.  F. 
Smith  appeared  for  the  different  parties. 

Considerable  discussion  took  place  upon  the  i)oint  whether 
the  Plaintiff,  Miss  PhillipsoUf  had  not  sanctioned  the  loan 
of  2000/.  to  her  brother;  and  as  to  the  circumstances  under 
which  the  mortgage  of  the  house  at  Northampton  had  taken 
place. 

During  the  aigument  his  Lordship  said,  ^^As  to  the  mort- 
gage of  the  house  at  Northampton^  I  think  the  Plaintiff  is 
clearly  entitled  to  have  that  replaced  against  the  trustees, 
because  they  were  guilty  of  negligence  in  not  making  suf- 
ficient investigation  as  to  the  value  and  the  circimistanccs 
relating  to  that  mortgage.  I  also  think  she  is  entitled  to 
have  some  relief  against  the  brother,  for  here  is  a  party  who 
takes  upon  himself,  with  the  sanction  of  the  trustees  but 
without  the  consent  of  the  cestuis  que  trusty  to  deal  with  the 
trust  fimd,  and  to  lay  it  out  on  such  security  as  he  may  think 
expedient  for  the  parties.  But  can  he,  against  the  cestuis 
que  trusty  if  the  ftmd  turns  out  to  be  insufficient,  say  ^Pay 
me  my  share'  he  being  the  author  of  the  loss — ^the  person 
who  has  occasioned  the  injury?  I  think,  therefore,  that, 
as  against  the  brother  and  as  against  the  trustees,  she  is 
entitled  to  have  her  share  made  good  out  of  the  proceeds 
of  that  security,  whatever  it  may  produce;  and  for  the  same 
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reason  it  appears  to  me  that  she  is  entitled  to  be  repaid  with 
regartl  to  the  2000/^  and  I  think  she  i&  entitled  to  be  in- 
demnified in  the  way  of  costs  out  of  the  proceeds  of  that 
mortgage." 

On  the  question  of  the  Nortliampton  mortgage,  Sticktiey 
V.  Sewell  (a),  was  cited. 


The  LonD  CiiANCELLon : — 

Judffmenu  I  stated  yesterday  what  my  opinion  was  as  to  the  rights 

of  these  parties ;  but  I  abstained  from  disposing  of  the  case 
until  I  had  had  an  opportunity  of  looking  through  the  plead- 
ings. It  struck  me,  that  there  was  considerable  difficulty  in 
carrying  out  what  appeared  to  me  to  be  the  rights  of  the 
parties,  as  they  now  exist,  in  consequence  of  the  death  of 
the  mother ;  and,  in  looking  at  the  pleadings,  that  difficulty, 
so  far  from  being  removed,  seems  to  me  to  be  increased. 
The  bill  makes  no  case  against  the  son  at  aU ;  it  merely 
makes  him  a  party  as  being  interested  in  the  frmd;  it  prays 
no  relief  against  him,  and  makes  no  case  against  him,  either 
with  regard  to  the  one  security,  or  with  regard  to  the 
other;  and  in  that  state  of  things,  unless  with  the  concur- 
rence of  the  parties,  it  is  very  difficult  to  carry  into  effect 
what  appears  to  me  to  be  the  justice  of  the  C4ise. 

I  will  take  the  2000/.  first.  The  2000i  is  advanced  upon 
a  certain  security  not  warranted  by  the  trusts ;  and,  there- 
fore, it  is  a  direct  breach  of  trust  on  the  part  of  the  trustees; 
but  one  of  the  cestuis  que  trust  is  a  party  to  that  transac- 
tion, and  has  actually  got  the  money.  But  the  decree 
beyond  all  doubt,  independently  of  the  question  which 
I  expressed  an  opinion  upon  yestenlay,  that  the  sister  was 


{(f)  1  Myl.  &  Cr.  8. 
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not  barred  by  onjrthing  that  had  taken  place  from  asserting 
her  right  against  the  trustees,  declares  the  trustees  are 
liable  for  that  breach  of  trust ;  but  then  the  son  has  the 
security  and  has  the  money,  and  he  is  not  made  a  Defend- 
ant in  respect  of  that  liability  at  all,  nor  is  any  relief  prayed 
against  him  m  respect  of  that  liability*    As  the  decree 
stands,  it  calls  upon  the  trustees  to  pay,  and  they  have  ac- 
tually paid,  as  I  understand,  1000&,  that  is,  the  Plaintiff's 
share.    But  then  a  question  is  left  open  for  litigation  be- 
tween the  trustees  and  the  son,  and  that  is  by  no  means  a 
desirable  state  of  things;  it  has  answered  the  Plaintiff's  pur- 
pose no  doubt.    But  if  the  suit  had  been  framed  accordipg 
to  the  fiu^ts  as  they  now  exist,  and  relief  had  been  prayed 
m  conformity  with  those  fiicts,  although  the  Plaintiff  would 
have  a  right  to  disregard  the  investment  altogether,  not  being 
according  to  the  trusts,  and  to  proceed  against  the  trustees 
for  the  breach  of  trust,  yet,  inasmuch  as  the  fund  is  secured, 
and  adequately  secured  probably,  to  the  extent,  at  least,  of 
the  Pliuntiff's  interest,  to  terminate  the  contest  between 
them,  they  ought  to  realise  the  fund  and  pay  the  Plaintiff 
out  of  that  ftmd;  and  there  could  be  no  case  between  the 
son  who  has  got  the  money,  and  the  trustees  who  have  lent 
it,  and  no  breach  of  trust  as  between  those  parties.     That 
would  no  doubt  do  justice  between  the  parties,  as  far  as 
that  part  of  the  case  goes;  but  I  cannot  do  that  upon  the 
decree,  without  the  concurrence  of  the  son.    If  the  brother 
would  take  upon  himself  to  consider  the  debt  of  10002.  as 
being  the  1000&  advanced  by  the  trustees,  (which  is  the 
fiM^t),  if  he  would  pay  that  lOOOil  out  of  his  security,  the 
matter  may  be  settled  between  the  parties;  and  it  appears 
to  me,  that  is  what  the  justice  of  the  case  requires.     I  think 
it  would  be  the  most  expedient  course  for  the  parties  to 
adopt,  because  it  might  put  an  end  to  all  litigation,  which 
litigation  would  only  have  one  object,  namely,  realising  the 
1000/.  out  of  that  security  held  by  the  son.    Now,  if  the 
Vol.  IL  II  L*  a 
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SoUeitm^General,  who  appean  on  the  part  of  the  Mm,  la* 
prepaied  to  take  a  decree  with  that  view,  that  may  be  done* 

[The  SoUdtoK^Oeneral  acceded  on  behalf  of  the  9on.] 

Then  it  is  quite  dear:  that  puts  an  end  to  that  part  of  the 
case.  I  think  that  the  trustees  and  the  son  must  settle  it  ho- 
tween  them — ^it  was  trust  money  that  they  advanced,  and 
they  made  a  particular  anraiigement  as  to  it.  Under  that 
arrangement,  between  the  son  and  the  trustees,  that  lOCKML 
was  paid,  and  it  should  be  paid  to  the  Plaintiff;  there  is  no 
reason  why  it  should  be  paid  into  Court  That  part  of  the 
case  is  concluded,  and  the  Plaintiff  gets  back  her  money, 
and  there  is  an  end  of  the  contest,  as  fiur  as  that  security  is 
concerned.  I  should  propose  then,  with  the  SoUdar^Gene^ 
raVs  concurrence  upon  that  part  of  the  case,  that  the  son 
should  pay  the  Plaintiff  her  share  of  the  2,000iL;  and  npon 
that  payment  being  made,  let  the  trustees  be  at  liberty  to 
apply  for  that  money  in  Court  to  be  taken  out  of  Court 
Then,  with  regard  to  the  costs,  I  cannot  make  the  son  pay 
any  costs.  I  would  willingly,  if  I  could,  but  there  being  no 
case  made  against  the  son,  I  cannot  make  him  pay  the  costs 
of  that  relief  which  is  granted  with  his  concurrence.  I  think 
the  decree  should  stand  as  against  the  trustees  with  regard- 
to  that  part  of  the  case,  substituting  this  arrangement;  the 
decree  of  the  Vice- Chancellor  is  confirmed  as  to  that 


Now,  with  regard  to  the  other  sum,  the  decree  must  be  as 
I  suggested  it;  but  at  present  it  goes  further,  and  dedarea 
that  the  trustees  are  liable  to  the  Plaintiff  for  the  sum  invest^ 
ed  in  the  Northampton  mortgage,  whatever  that  sum  is.  As^ 
far  as  realising  the  fimd  goes,  it  is  obvious  that  is  the  first 
thing  to  be  done;  and  with  regard  to  that,  the  question  arises,* 
how  far  the  son  is  to  be  paid  his  share  out  of  that  mortgage. 
That  is  a  question  which  is  rather  premature  to  dispose  of 
now:  it  is  a  mere  speculation  what  the  security  may  produce, 
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and  I  do  not  aee  how  I  can  avoid  reserving  that  question. 
As  to  this  security  again,  there  is  nothing  asked  against  the 
son,  and  no  relief  prayed  against  him-^he  is  merely  made 
a  party^songht  to  be  affected  as  being  a  party  to  the  bfeach 
of  trust.  Then,  again,  the  frame  of  the  bill  (I  do  not  say 
it  was  not  propeily  framed  under  the  circumstanoes  then 
existing)  is  not  exactly  adapted  to  the  state  of  facts  as 
they  appear  now,  arising  fit)m  the  death  of  the  mother. 
Beyond  all  doubt,  the  trustees  are  liable  independent- 
ly of  the  question  which  Mr.  BeiheU  argued  as  to  the 
supposed  acquiescence  of  the  daughter  in  the  invest- 
ment. It  was  an  investment  not  only  on  an  inadequate 
security,  but  on  a  security  of  a  character  at  all  events  which 
did  not  come  within  the  ordinary  rule  of  freehold  pro- 
perty, and  which  might  vary  in  value;  and  it  was  not 
a  permanent  property  always  likely  to  be  of  the  same 
vahie.  It  requires  very  great  care  in  ascertaining  that 
property  is  ample  in  point  of  value  to  meet  all  the  con- 
tingencies to  which  it  is  liable.  The  question  here  is  be- 
tween the  trustees  and  the  son,  whether  it  is  to  come  out 
of  his  share,  or  whether  it  is  to  be  borne  by  them.  They 
had  not  any  authority  to  make  him  their  agent  at  all,  they 
ought  to  have  exercised  vigilance  in  taking  care  that  those 
who  were  interested  in  the  fund  should  have  their  interest 
properly  secured;  but,  unless  anything  can  be  suggested 
now,  (and  that  is  a  matter  between  the  two  Defendants), 
the  Plaintiff  ought  to  be  reimbursed  that  which  she  is  enti- 
tled to.  I  think  that  the  Plaintiff  has  established  a  claim 
to  the  moiety  of  that  fund,  as  well  as  to  the  moiety  of  the 
other,  and  she  is  entitled  as  i^ainst  the  trustees.  Whether 
the  son  is  primarily  liable  for  his  share  of  the  mortgage- 
money  is  a  question  as  to  which  I  do  not  think  the  case  is 
ripe  for  decision.  My  present  impression  is,  unless  any 
other  mode  can  be  suggested  to  answer  the  purpose,  that 
you  must  realise  the  mortgage,  and  reserve  all  further  di- 
rections between  the  parties-    The  trustees  must  pay  the 
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costs  of  that  part  of  the  suit  as  well  as  of  the  other,  becatue 
the  son  is  not  made  a  Defendant  in  that  respect.  There 
is  no  relief  prayed  against  him.  Nothing  else  npoQ  thai 
part  of  the  case  can  be  imputed,  but  negligence,  to  the 
trustees,  thej  having  acted  upon  representations  which 
turned  out  to  be  unfounded;  and  this  has  led  to  a  defici- 
ency of  the  security  to  realise  the  fund,  to  one  moiety  of 
which  the  Plaintiff  is  entitled* 


Decree.  By  the  Ltnrd  Ckancellor^B  decree,  it  was  ordered — Maty 

Ann  Burton  FkUKpsany  the  Plaintiff  in  the  first  suit,  and 
one  of  the  Defendants  in  the  second,  and  the  Defend- 
ant Richard  Burton  PhilUpson,  by  their  Counsel  severally 
consenting  thereto-— that  Richard  Burton  PhUUpwn  should^ 
within  six  weeks  from  the  date  of  the  order,  pay  to  Mary 
Ann  Burton  PkilHpsan  the  sum  of  10002L,  being  one  moiety 
of  the  sum  of  2000/.  secured  by  the  mdenture  of  the  9th  of 
November,  1837,  together  with  interest  on  the  said  sum  of 
1000/.  at  the  rate  of  4/.  per  cent,  per  annum,  firom  the  9th 
of  February,  1849,  the  day  of  the  death  of  the  late  Defi»id- 
ant  EUza  Partridge  Burton  PhilKpson:  And,  upon  such  pay- 
ment of  the  lOOOJl,  and  interest,  to  Mary  Ann  Burton  Pkil- 
Kpson^  Edward  GoJtty  and  Edward  Owen  the  younger  were 
to  be  at  liberty  to  apply  to  the  Court  as  they  might  be 
advised,  for  transfer  and  payment  to  them  of  the  1098/.  18#« 
Bank  3/.  per  cent.  Annuities,  standing  in  the  name  of  tiie 
Accountant-Oeneral  in  trust  in  the  first-mentioned  cause, 
and  the  sum  of  32^  Os.  2d.  cash  remaining  on  the  credit  of 
the  first-mentioned  cause,  which  cash  had  arisen  firom  divi- 
dends on  the  sud  Bank  Annuities. 
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In  the  Matter  of  MARGARET   STARK  or  FERGU-    Jan.  26th, 
SON,  a  Lunatic  according  to  the  Laws  of  Scotland.  ^ 

3l  his  was  a  petition  presented  in  the  matter  of  the  lunacy  An  applica- 
and  in  the  matter  of  the  Act  1  &  2  Geo.  IV.  c- 16,  mtituled  ^^^^"^ 
*^  An  Act  to  authorise  the  Transfer  of  Stocks  and  Payment  ^°^^  ^P" 
of  Dividends  of  Lunatics  residing  out  of  England,"  and  in  Court  of  des- 
the  matter  of  the  Act  11  Geo.  IV.  &  1  Will  IV.  c  65,  inti-  tZ%f^^ 
tuled  "  An  Act  for  consolidating  and  amending  the  Laws  5^®!^^. 
relating  to  Property  belonging  to  Infants,  Femes  Covertes,  inthelnnatie'i 

Idiots,  Lunatics,  and  Persons  of  unsound  Mind."  Bank  of  Enp- 

land,  (the  pro- 
It  was  presented  by  Robert  Spottistooodey  of  Edinburgh,  KSlticf  \nto 
and  it  stated,  that,  by  a  decreet  of  the  Court  of  Session,  the  curator's 
dated  the  18th  day  of  July,  1849,  the  Petitioner  had  been  fused';  but  the 
appointed  curator  bonii  to  Margaret  Stark  or  Ferguson^  a  wi-  ^Wch  had 
dow,  who  was  residing  near  Edmburglu    The  lunatic  was  ^^?°*^*** 
entitled  to  a  sum  of  400521  31  per  Cent  Consolidated  Bank  ^'f;^^*^ 
Annuities,  standing  in  her  own  name  in  the  books  of  the 
Bank  of  England.    The  petition  prayed  for  an  order  for  the 
transfer  of  these  Annuities  into  the  name  of  the  Petitioner, 
as  such  curator  bonity  and  for  the  payment  to  him  of  all  di- 
vidends accrued,  or  which  might  accrue,  due  thereon  previ- 
ously to  the  transfer. 


Mr.  John  Baily  appeared  in  support  of  the  petition. 


paid  to  him. 


The  LoBD  Chancellor  directed  a  reference  to  the  Judgment. 
Masters  in  Lunacy,  jointly  or  severally,  to  inquire  where  the 
lunatic  was  then  resident;  and  whether  she  had  been  found 
and  declared  a  lunatic,  or  of  unsound  mind,  according  teethe 
laws  of  the  place  where  she  resided;  and  whether  her  per- 
sonal estate  had  been  vested  in  a  curatnr  bonis  or  other 
pergOn  appointed  for  the  management  thereof,  according  to 
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lY.  &  1  WilL  lY.  c.  65;  and,  if  they  found  in  the  affirm- 
atire,  then  to  inquire  whether  a  sum  of  40052L  ZL  per  cent. 
Judgment,  Consols  was  then  standing  in  her  name;  and  whether  it 
formed  part  of  her  personal  estate;  and  whether  the  cmraior 
bonis  had  given  security  for  the  due  application  thereof  and 
was  properly  qualified,  according  to  the  laws  of  the  place 
where  she  resided^  to  have  the  said  stock  and  the  dividends 
transferred  and  paid  to  him. 

The  Master  found  those  different  facts  were  as  all^;ed  in 
the  petition;  and  that  the  curator  bonis  had  given  the  usual 
security,  by  entering  into  a  bond  with  a  cautioner  for  the 
proper  discharge  of  his  duties.  Another  petition  was  then 
presented,  praying  that  the  report  might  be  confinued^  and 
for  the  transfer  and  payment  of  the  stock  and  the  dividends. 

The  petition  was  heard  before  the  Lords  Commissioners^ 
who,  after  referring  to  the  case  of  In  reMnyan(a),  declin- 
ed to  make  any  order  for  the  transfer  of  the  principal,  bat 
directed  the  dividends  which  had  then  accrued  due  on  the 
stock  to  be  paid  to  the  curaior  bonis. 

(a)  1  H.  &  T.  212. 
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STURGE  t;.  STURGE.  ^    ^^^, 

May  26M. 

X  EDS  suit  WM  instituted  by  an  eldest  son,  WiUUvn  Sturge^  By  a  decree 

wlio  was  entitled  to  real  estates  as  tenant  in  tail;  and  the  the  Plaintiff 

object  of  it  was  to  set  aside  a  deed  of  the  I6th  of  October,  ^J^^tuTed 

1841,  by  which  he  had  conveyed  those  estates  to  his  youn-  to  real  estate, 

ger  brothers,  Damd  Sturgej  Tobias  fValker  Starge^  and  Sor  been  formerly 

nwd  Sturgej  he  being  at  that  time  ignorant  of  his  rights,  and  b^l^^^mo 

havinir  received  an  inadequate  consideration.    Part  of  the  ^^^^  Defend- 

fww^  under 

estates  had  been  sold,  and  the  Plaintiff  by  his  bill  offered  drcumBtanoee 

to  confirm  the  sales,  and  prayed  that  he  might  be  at  liber-  the  Court  to 

ty  to  take  the  purchase-monies  in  lieu  of  that  part  of  the  JJaJ^J^^* 

estates.  'Sqida  of  the 

parties  wished 
to  interfere 
The  cause  was  heard  before  the  MoMtgr  of  the  Rolls  in  with  some 

May  and  June,  1849,  and  was  decided  in  fitvour  of  the   had  been  since 

Plaintiff    The  case  is  reported  in  11  Beavan,  229.  S^e^K" 

bat  the 

By  the  decree  it  was  declared,  that  the  indenture  of  the  JJS^SMe^^**** 
15th  of  October,  1841,  so  far  as  it  was  or  purported  to  be  "joney  for 

'  '  x-     r-  themwasor- 

a  conveyance  to  Samuel  Sturge  and  the  Defendants  Daniel  derod  to  be 

Sturge  and  Tobias  fValker  Sturge  ought  to  be  set  aside:  Klontiff.  ^ 

and  it  was  referred  to  the  Master  to  take  an  account  of  the  J^jl^^ 

rents  and  profits  of  the  hereditaments  comprised  in  that  from,  and  up- 

indenture  received  by  Samuel  Sturge,  deceased,  and  the  stay  proceed- 

Defendants  Daniel  Sturge  and  Tobias  Walker  Sturge^  or  ^^^^ 

any  or  either  of  them,  &c,  since  the  death  of  Toby  Walker  JP^Jc^rt^S'* 

Sturge,  their  &ther.    And  the  Plaintiff  electing  to  confirm  the  amount  of 

the  sale  of  the  portion  in  the  pleadings  called  lots  6  and  8  money,  the 

of  the  same  hereditaments  made  by  Samuel  Sturge  and  the  Sw  otdor^not 

Defendants  Daniel  Sturge  and  Tobias  Walker  Sturge  to  the  ^^^^^ 

Defendant  Earl  De  Greg,  it  was  ordered,  that  the  Defend-  ^verty  of  the 

ant  Earl  De  Grey  should  be  at  liberty  to  pay  to  the  Plain-  Slh^J^und 

tiff  the  sum  of  1208/.  5s.  remaining  due  from  the  said  Earl  gJf^uJJ^Vof^ 

.  ^  ^  the  money  for 

the  estate  was  an  accident  arising  from  the  sale  of  part  of  the  property,  and  that  the  Plaintiff 
would  be  in  the  same  poiition  as  if  none  of  the  estates  had  been  sold. 
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18^0.  on  account  of  the  purchase-^noney  of  the  said  lots  and  the 
timber  thereon,  together  with  interest  on  the  eaid  «um  at 
AL  per  cent,  from  the  25th  of  March,  1844,  when  the  Earl 
entered  into  possession;  and  thereupon  it  was  ordered,  that 
Suaem^  the  Plaintiff  and  the  Defendants  Daniel  Sturge  and  TdAu 
Walker  Sturge^  and  all  proper  parties,  should  convey  and  as- 
sure the  lots  to  the  Earl,  or  as  he  should  direct,  to  be  settled 
by  the  Master  if  the  parties  differed.  And  the  Master  was 
also  to  take  an  account  of  all  sums  received  by  Samuel 
Sturge,  Daniel  Sturge^  and  Tobias  Walker  Sturge  from  the 
Defendant  ThoTnae  Buchland^  on  account  of  the  purchase* 
monies  of  lots  2,  3,  4,  7,  and  9;  and  it  was  ordered,  that 
Daniel  Sturge  and  Tobias  Walker  Sturge  should  pay  to  the 
Phuntiff  what  should  be  found  to  have  been  so  received, 
with  interest  at  4/.  per  cent. ;  and  Thomas  Buckland  was 
to  be  at  liberty  to  pay  to  the  Plaintiff  the  sum  which  the 
Master  should  find  to  have  been  so  received,  with  inter- 
est; and  such  payment  being  made,  the  Plaintiff  was  to 
convey  the  lot«  to  Thomas  Buckland.  And  in  defiiult  of 
payment  by  Daniel  Sturge  and  Tobias  Walker  Sturge  or 
Thomas  Buckland,  it  was  ordered,  that  Thomas  Buckland 
should  reconvey  the  s^d  lots  to  the  Pliuntiff,  and  deliver 
up  the  title  deeds;  and  that  the  Master  should  take  an  ac- 
count of  the  rents  received  by  Thomas  Buckland,  and  fix 
an  occupation  rent  in  respect  thereof.  And  upon  such 
payment  or  reconveyance  to  the  Plaintiff  by  Tliomas  Buck- 
landy  it  was  ordered  that  Thomas  Buckland  should  be  at 
liberty  to  prosecute  the  decree  against  Daniel  Sturge  and 
Tobias  Walker  Sturge  in  the  name  of  the  Plaintiff,  in  order 
to  recover  against  them  the  amount  ptdd  by  him.  The 
decree  contained  similar  directions  as  to  Joseph  MiU,  the 
purchaser  of  lot  5,  and  as  to  the  representatives  of  John 
Seager  Buckland^  deceased,  the  purchaser  of  two  other  pieces 
of  land  forming  part  of  the  hereditaments  comprised  in  the 
indenture. 

The  brothers  of  the  Plaintiff  now  applied  by  motion  be- 
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fiare  the  Lord  Chancellor  to  stay  any  proceedings  under  the 
decree  so  fiir  as  it  directed  the  payment  of  any  money  to 
the  Plaintiff^  until  the  appeal  had  been  disposed  of  (a),  the 
Master  ofAe  Soils  having  previously  refiised  a  similar  mo- 
tion. 


1850. 


Mr.  BetheU  and  Mr.  FoUett^  in  support  of  the  motion  before  Arffmneni, 
the  Lord  Chancellor^  contended,  that,  according  to  the  true 
construction  of  the  decree,  the  payment  of  the  money  was 
not  compulsory  on  the  Appellants;  and  that,  in  default  of 
payment,  the  decree  gave  the  Plaintiff  the  estate  itself;  so 
that,  by  the  payment  of  the  money  into  Court,  the  Plaintiff 
would  have  the  double  security  of  the  money  and  the  estate. 
If  the  estate  alone  were  conveyed  to  the  Plaintiff,  he  could 
not  make  away  with  it  pending  the  appeal  But  if  the  mo- 
ney were  pwd  to  him,  there  could  be  no  security  for  its  re- 
turn in  case  the  appeal  should  succeed,  inasmuch  as  he  was 
in  very  impoverished  circumstances. 

Mr.  Malins  and  Mr.  CeUms^  in  opposition  to  the  motion, 
stated,  that  the  Plaintiff's  poverty  had  been  caused  by  the 
fraud  which  had  been  practised  on  him  by  the  Appellants 
in  depriving  him  of  his  estate.  The  order  for  payment  of 
the  money  was  positive,  so  &r  as  regarded  the  Appellants, 
although  the  decree  gave  the  purchasers  an  opportunity  of 
redeeming  the  estate  in  case  the  Appellants  should  fail  in 
payment.  It  had  in  &ct  been  arranged  that  the  purchases 
of  such  parts  of  the  estate  as  had  been  sold,  should  not  be 
disturbed,  provided  the  purchase-monies  were  paid  to  the 
Plaintiff. 

Mr.  Smyths  and  Mr.  De  Gex  appeared  for  other  parties. 

Mr.  BetheU^  in  reply,  offered  to  put  the  Plaintiff  in  the 


(a)  The  motion  was  heard  by 
Lore]  Cottenkam  at  his  private 
residence,  and  the  Reporters  are 


indebted  to  Mr.  Sntythe  for  hie 
note  of  the  proceedings. 
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same  position  ae  he  would  be  in  with  respect  to  the  estate, 
if  the  estate  were  now  conveyed  to  him,  and,  th^efore^ 
proposed  that  the  purchase-money  should  be  invested  at  the 
risk  of  the  Appellants,  and  that  the  dividends  should  be  re- 
ceived by  the  Plaintiff^  until  the  appeal  should  be  decided; 
audit  was  stated  that  this  offer  had  been  made  at  the  JBofif, 
though  the  Matter  of  the  Bolls  had  not  noticed  it  in  his 
judgment. 


Jvdffmeru.  The  LoBD  Chancellob  said,  that  he  did  not  see  how 
the  offer,  if  accepted,  could  prejudice  the  Phdntiff.  A  por- 
tion of  the  property  had  been  sold,  and  no  party  was  willing 
to  disturb  the  sale.  The  offer  placed  the  two  parts  of  the 
property  on  the  same  footing.  He  did  not  agree  in  the  con- 
struction put  on  the  decree  by  Mr.  BethelL  The  prindple  on 
which  the  Court  acted  in  these  cases  was  that  of  doing  all 
that  was  necessary  for  the  security  of  the  property  pending 
the  appeal,  and  not  doing  more.  The  offer  went  as  fiur  as  the 
Plaintiff  could  require,  unless  he  wanted  to  spend  the  prin- 
cipaL  This  relief  was  quite  unconnected  with  the  circum- 
stances of  the  Plaintiff.  Nor  did  his  Lordship  rest  it  upon 
the  construction  of  the  decree.  It  was  an  equity  arising 
out  of  the  appeal,  and  the  possibility  of  an  alteration  of  the 
decree. 
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ACCOUNTS. 

See  ExAioNATiov. 

Railway  CoMPANTy  7,  8. 

ACKNOWLEDGMENT  BY  MAR- 
RIED  WOMAN. 

See  HvBBANB  and  Wxvb,  2. 

ACQUIBSCENCK 

See  iNjiTNOTtov,  6. 

AFFIDAVITS. 

ObflexratioDB  ag  to  the  admiEHdbilit j 
of  freah  affidayits  on  an  appeal  motion. 
Whitwarth  ▼.  Whyddon,  445 

AGENT. 

An  a^nt  cannot  gain  an  advene 
title,  unless  he  can  verydistinctlj  shew 
that  whftt  he  has  done  is  in  respect  of 
title,  and  not  of  his  agencj.  AUor- 
ney-Genercd  y.  The  Corporation  of 
London^  I 

AGREEMENT. 

See  Railway  Company,  9, 10,  11. 

An  agreement  was  come  to  between 
the  Plahitiff  and  the  first-named  De- 


fendant, bj  Which  it  was  agreed  that 
the  bill  should  be  dismissed,  and  that 
the  Defendant  should  paj  aU  costs, 
which  were  to  be  taxed,  if  neoessaij; 
and  the  Plaintiff  agreed  to  more  to 
dismiss,  and,  in  de&ult  of  her  doing 
so,  the  Defendant  was  authorised  to 
instruct  Counsel  for  that  purpose,  on 
her  behalf.  A  sum  of  mono  j  was  paid 
in  respect  of  the  Plaintiff's  oostsi,  the 
solicitors  undertaking  to  return  a  pati» 
if,  upon  taxation,  thej  should  be  fbund 
to  hkye  been  overpaid;  and  an  order 
was  made  on  a  motion  bj  the  Pfaun- 
tiff,  for  the  dismissal  of  the  bill,  but, 
from  the  &ult  of  the  Plaintiff,  the  De- 
fendant could  not  get  it  passed  and 
entered.  Upon  motion  bj  the  Defend- 
ant three  jears  afterwards,  an  order 
was  made  as  against  the  Plaintiff  and 
her  solicitors,  to  leave  with  the  Regis- 
trar the  original  order,  and  the  Coun- 
seFs  brief  on  the  motion.  Rofmon  v. 
Mawudk,  402 

AMENDMENT. 
See  Rbfbbbncb. 

ANNUITANT. 
See  Vendob  and  PuacHAasa,  1,  2, 
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ANSWER. 


BANKRUPT. 


ANNULLING  FIAT. 
See  Bavkbvpt. 

ANSWER. 

See  DiBOOYBBT,  1. 

Guardian  ad  Litbic. 

1.  On  a  motion  for  production  of 
documents  aet  forth  in  an  answer,  or 
to  paj  monej  into  Court,  the  Plain- 
tiff will  not  be  allowed  to  relj  on  an 
insulated  passage  in  the  answer,  but 
must  take  the  whole  case  as  it  is  found 
in  the  answer.    Beid  ▼.  Langloiij  59 

2.  The  existence  of  an  error  or  an 
inaccuracy  in  an  answer  in  the  de- 
scription of  some  document  not  in 
question,  where  there  is  no  ground  for 
imputing  wilful  falsehood  to  the  De- 
fendant^is  no  reason  for  rejecting  the 
oath  of  the  Defendant  altogether.  Ih. 

3.  An  arbitrator,  whose  award  is 
impeached  on  the  ground  of  fraud,  can- 
not»  bj  denying  ^e  fraud  generally, 
protect  hiinself  from  answering  the 
interrogatories  as  to  specific  facts  by 
which  Uie  fraud  is  alleged  to  be  shewn. 
Padley  t.  The  Lincoln  Watenvorke 
Campanpf  295 

4.  The  38th  Order  of  August,  1841, 
does  not  protect  a  Defendant  from 
answering  any  interrogatories  from 
which  he  could  not  preyiously  have 
protected  himself  from  answering  by 
demurrer.  lb. 

5.  A  contractor  filed  a  bill  against 
a  Railway  Company  and  their  engi- 
neer, whose  certificates  were  to  be 
conduffive  as  to  the  amount  payable 
by  the  Company  to  the  contractor, 
^e  bill  alleged  that  the  amounts 
mentioned  in  the  certificates  were  de- 
ficient, and  imputed  fraud  and  collu- 
sion to  the  engineer  and  theCompany, 
and,  as  evidence  of  the  fraud,  charged, 
that  certain  items  were  of  a  specified 
yalue : — Held,  that  the  engineer  could 
not,  by  denying  fraud  generally,  pro- 
tect himself  by  his  character  of  arbi- 
trator from  answering  as  to  the  parti- 
cular items  specified.  lb. 


APPEAL. 

See  Coon,  2,  3. 

Statiho  PsooKBDnros. 

APPEAL  MOTION. 
See  AfFiDATns. 

ARBITRATOR. 
See  Ahswbb,  3,  5. 

ARREST. 
See  Attaohmbht  fob  Costs. 

ARTICLED  CLERK. 
SeeSouorrovL 

ATTACHMENT  FOR  COSTS. 

1.  A  Plaintiff  was  arrested  upon  a 
writ  of  attachment  for  non-payment 
of  costs ;  but,  it  being  ascertained  that 
he  was  privileged  at  the  time  of  his 
arrest,  he  was  discharged  out  of  cus- 
tody, by  consent : — Held,  that  the  De- 
fendant was  not  precluded  from  issu- 
ing a  second  writ  of  attachment  in  re- 
spect of  the  same  costs.  Andrewes  r. 
WaU<m,  154 

2.  Practice  as  to  writs  of  attach- 
ment for  non-payment  of  costs,  as  cer- 
tified by  the  Clerks  of  Records  and 
Writs.  lb. 

ATTORNEY-GENERAL. 
See  Costs,  1. 

AWARD. 
See  Answeb,  3,  5. 

BANKRUPT. 

In  the  case  of  a  fiat  issued  previously 
to  the  Stat.  12  &  13  Vict  c  106,  and 
in  which  the  proceedings  had  not  been 
completed,  the  Lord  Chancellor  order- 
ed the  petitioning  creditor's  afiidarit, 
and  the  petition  for  the  fiat^  to  be  pro- 
duced for  the  purpose  of  being  inrol- 
led  and  sealed,  with  a  view  to  their 
production  on  the  trial  of  an  action  in 


CONSTRUCTION. 


CONTRACT, 
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which  the  validity  of  the  fiat  was  to 
be  decided.     In  re  Bitkop,  220 

BOND. 

The  obligor  in  a  bond  fbr  1,00W., 
and  his  partner  in  business,  became 
insolTent,  and  thej  made  a  composi- 
tion with  their  creditors,  which  the 
obligee  in  the  bond  goaranteed,  and 
he  then  promised  the  obligor  to  relin- 
quish his  debt  on  the  bond.  The  com- 
promise with  the  creditors  could  not 
hare  been  carried  out  if  the  obligee 
had  attempted  to  enforce  his  bond : — 
Held,  that  the  transaction  between  the 
obligor  and  obligee  amounted  to  such 
a  contract  as  would  hare  the  effect  of 
giTing  time  to  the  principal,  and  that, 
consequently,  the  sureties  in  the  bond 
were  discharged.  CronY,Sprigg,  233 

CHARITY. 

In  1699,  a  lease  of  charity  land  was 
granted  fbr  999  years,  at  a  rent  very 
Httle  more  than  had  for  some  time 
been  receired  for  it.  The  lessee  cove- 
nanted to  build  upon  the  land.  That 
lease  was  in  1849  set  aside  as  to  a  part 
of  the  land  comprised  in  it,  on  an  in- 
formation filed  against  the  assignee  of 
thi^  part  only;  and  he  was  held  not  to 
be  entitled  to  any  allowance  in  respect 
of  the  building  which  had  been  erected 
upon  the  land.  Attameif-Oeneral  ▼. 
Pilgrim,  186 

COMMISSIONERS. 

See  iNjuNcnov,  4. 

CONDUCT  OP  SUIT. 

Where  the  prosecution  of  an  ad- 
ministration suit  had  been  neglected 
for  several  yearsy  the  conduct  of  it  was 
given  to  puiies  who  had  been  proved 
to  be  creditors,  untU  further  order. 
Seale  v.  Symondsy  374 

CONSTRUCTION. 
See  Qenkral  Rklkasb. 


CONTRACT. 

See  Railway  Compakt,  12,  13. 

1.  A  Calcutta  firm,  by  a  letter,  dated 
in  January,  and  received  in  London 
on  the  11th  of  March,  1841,  directed 
their  Lond4m  correspondents  to  hold 
a  sum  of  money  (equal  to  a  lac  of  ru- 
pees at  the  current  rate  of  exchange), 
payable  on  the  19th  of  November  fol- 
lowing, out  of  remittances  and  con- 
signments on  the  general  account,  at 
the  disposal  of  a  creditor  of  the  Cal- 
cutta firm  in  Liverpool.  The  Calcutta 
house,  at  the  same  time,  acquainted 
the  Liverpool  house  of  the  directions 
which  had  been  given.  The  London 
house  informed  the  Liverpool  house 
that  they  had  receiTed  and  registered 
the  order;  and,  after  stating  that  they 
were  in  advance  of  the  CalaOta  house, 
and  declining  to  accept  bills  for  any 
part  of  the  amount,  said,  that  if  re* 
mittances  should  come  forward  to  en- 
able them  to  meet  the  wishes  of  the 
Cakutla  house,  they  would  lose  no 
time  in  advising  the  Liverpool  house. 
The  London  house  also,  in  acknow* 
lodging  to  the  Calcutta  house  the  re* 
ceipt  of  the  order,  said,  that  the  state 
of  their  account  did  not  then  war* 
rant  them  in  meeting  the  requisition, 
but  they  would  meet  it,  if  in  a  poei* 
tion  to  do  so  before  November.  The 
Calcutta  house  revoked  the  order,  by 
a  letter  of  January,  1842,  received  by 
the  London  house  on  the  12th  <^ 
March,  1842.  The  Court  below  haT- 
ing  directed  an  account  to  be  taken 
in  faTOur  of  the  Liverpool  house  as 
against  the  London  house,  the  Lord 
Chancellor  on  appeal  directed  the 
cause  to  stand  over,  with  liberty  for 
the  Plaintiff  to  bring  such  action  as  he 
might  be  advised,  to  establish  his  right 
at  law;  and  the  Plaintiff  subsequently 
failing  in  an  action  at  law  the  bill  was 
dismissed.  Malcolm  v.  Scott,  440 
2.  When  mercantile  correspondence 
respecting  the  appropriation  of  ftinds 
in  the  hands  of  a  consignee  belonging 
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CONTRIBUTORY. 


to  the  debtor,  does  not  constitute  a 
legal  contract  on  the  part  of  the  con- 
signee to  applj  the  funds  in  payment 
of  the  debt  of  the  creditor, — ^whether 
the  creditor  maj  still  support  a  claim 
to  the  ftinds  on  the  ground  of  there 
being  an  equitable  assignment-**QtK»" 
ref  lb. 

CONTRACTOR. 
See  Railway  Goxpajty,  7,  8. 

CONTRIBUTORY. 

1.  By  a  Company^s  deed  it  was  pro- 
Tided,  that  every  person  who,  being 
the  executor  of  any  deceased  proprie- 
tor, should  not,  at  the  time  of  the 
shwes  Testing  in  him  in  such  capsr 
city,  be  a  recognised  proprietor  in  re- 
spect of  any  other  shares,  should,  as 
to  all  duties,  obligations,  &c.,  upon  or 
against  him  in  respect  of  such  shares, 
become  a  proprietor  from  the  time  of 
the  shares  becoming  so  Tested  in  him; 
but,  as  to  profits,  &o.,  no  such  person 
thoidd  be  considered  a  proprietor  in 
respect  of  the  same  until  he  should 
haTS  executed  or  acceded  to  the  deed : 
— JTieU,  that  the  receipt  of  diTidenda 
by  the  executor  of  a  deceased  proprie- 
tor did  not  create  any  personal  liabi- 
lity in  the  executor.  In  re  The  St. 
George  Steam  Packet  Companjf,  Em 
parte  Doyle,  221 

2.  An  association  was  formed  for 
the  purpose  of  making  a  railway,  and 
was  proyisionally  ref^ered.  A.  al- 
lowed his  name  to  be  inserted  in  the 
Ust  of  the  provisional  committee,  but 
afterward  directed  it  to  be  withdrawn, 
and  he  declined  to  take  any  shares. 
The  proTisional  committee  appointed 
a  managing  committee,  and  certain 
expenses  were  incurred,  and  the 
scheme  was  ultimately  abandoned. 
A.  then,  fbr  the  first  time,  attended 
some  meetings  of  the  provisional  com- 
mittee, and  signed  an  agreement,  to- 
gether with  other  members  of  the  pro- 
Tisional committee,  to  bear  equally  any 
payments  which  any  of  them  might  be 


subjected  to  on  account  of  the  expen- 
ses and  liabilities  of  the  Company.  A. 
paid  seTcral  sums  of  money  on  account 
of  his  contribution: — Hdd,  that  the 
association  was  sufiiciently  formed  to 
be  a  Company  within  the  meaning 
of  the  Winding-up  Act,  and  that  the 
name  of  A.  was  properly  inserted  in 
the  list  of  contributories.  In  re  The 
Direct  Exeter ^  Plymouth,  and  Devon- 
port  SaUway  Company,  Ex  parte 
Bedey,  370 

3.  ii.'s  name  was,  with  his  consent, 
placed  on  a  provisional  committee, 
and  inserted  m  the  usual  advertise*^ 
ments.  He  never  acted  as  a  member 
of  the  committee,  nor  did  any  act  ex- 
cept authorising  his  name  to  be  put  on 
the  list : — Held,  that  he  was  not  liable 
as  a  contributory.  In  re  The  Wol- 
rerhampton,  Chester,  and  Birkenhead 
Junction  Bailway  Company,  Ex  parte 
Cottle,  382 

4.  The  deed  of  settlement  of  a  Com- 
pany purported  to  be  made  between 
persons  referred  to  and  described  as 
being  named  in  a  schedule,  of  the  first 
part,  and  persons  named  and  described, 
of  the  second  and  third  parts.  There 
was  no  schedule  to  the  deed,  which, 
however,  was  executed  by  numerous 
persons  besides  those  of  the  seomd 
and  third  parts.  One  of  the  clauses 
authorised  the  directors  to  dechire  for- 
feited the  shares  of  any  party  to  the 
deed  who  did  not  execute  it;  and  ano- 
ther clause  directed  that,  on  a  trans- 
fer, thetransferree  should  take  on  him- 
self the  antecedent  liability  of  the 
transferror.  An  allottee  of  shares  paid 
his  deposit  and  some  calls,  but  did 
not  execute  the  deed.  The  directors 
declared  his  shares  forfeited,  and  car- 
ried them  to  the  Company's  share  ac- 
count, and  he  submitted  to  the  for- 
feiture. On  the  afikirs  of  the  Com- 
pany being,  several  years  afterwards^ 
wound  up,  under  the  Joint-stock  Com- 
panies Winding-up  Act,  the  Master 
excluded  the  allottee  from  the  list  of 
"  contributorieS;''  holding  that  he  was 


CONTRIBUTORY. 


COSTS. 
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▼iriuaUj  a  pcurtj  to  the  deed,  so  as 
to  enable  the  direetora  to  forfeit  his 
shares  under  its  proTisions;  and  that 
the  forfeiture  reliered  him  from  re- 
q>onsibilit J  in  respect  of  losses  accru- 
ing before  it  was  declared.  TheCourty 
on  appeal,  affirmed  the  decision,  hold- 
ing that  he  had  been  connected  with 
theCompanymerelj  bjcontract^  which 
might  be  put  an  end  to  b j  the  con- 
sent of  both  parties.  In  re  KM- 
frntnu^M  BaUwap  Locomotive  and  Car- 
riage ImprovemewtCcmpany^Ex  parte 
Bererfordy  388 

6.  A.  consented  that  his  name  should 
be  placed  on  a  provisional  committee 
of  a  Railway  Company,  subject  to  his 
approral  of  the  plans  and  course  of 
the  line,  and  so  that  he  should  be  held 
free  from  all  liabilities.  His  name  was 
put  on  the  list,  and  he  attended  two 
meetings  of  the  provisional  committee, 
at  the  latter  of  which  a  managing 
committee  was  appointed;  butii.  left 
the  meeting  before  the  resolution  was 
passed.  His  name  was  afterwards 
withdrawn  at  his  request: — Heldy 
that,  under  these  circumstances,  and 
independently  of  the  stipulation  in 
his  original  consent,  he  was  not  liable 
as  a  contributory;  and  that  the  fact 
of  his  having  contributed  65/.  under 
protest,  when  threatened  with  actions 
by  creditors  of  the  Company,  did  not 
vary  the  case.  In  re  the  Direct  Exeter, 
Plymouth,  and  Devonport  Railway 
Company,  Ex  parte  Roberts,  391 

6.  The  deed  of  settlement  of  a  Joint- 
stock  Company  required  every  trans- 
fer of  shares  to  be  registered,  and  the 
form  of  the  transfer  was  adapted  for 
execution  both  by  transferror  and  by 
transferree.  A  shareholder  sold  his 
shares,  and  executed  a  transfer,  which, 
however,  was  never  executed  by  the 
transferree,  the  purchase  having  been 
made  by  a  father  for  his  son,  but  the 
son  declining  to  accept  the  shares. 
The  transfer  was  duly  registered,  and 
the  Company  addressed  notices  and 
circulars  to  the  son  at  the  residence 
of  the  father: — Held,  that  the  seller 


had  not  effectually  transferred  his 
shares  so  as  to  have  got  rid  of  his 
liability  as  a  shareholder,  and  that  he 
was  proper^  plaoed  upon  the  list  of 
contributoriee,  upon  Uie  affiura  of  the 
Company  being  wound  up  under  the 
Winding-up  Act  InretheSLOeorye 
StecmFachet  Company,  Ex  parte  Men-^ 
neeey,  395 

COPYRIGHT. 

Where  an  ex  parte  injunction  had 
been  obtained,  without  stating  to  the 
Court  that  there  was  a  question  as  to 
the  construction  of  an  Act  of  Parlia- 
ment upon  which  the  Plaintiff'  right 
might  depend,  the  ii\junotion  was  dOs-* 
solved,  although  it  did  not  appear 
that  the  Plaintiffs  were  aware,  when 
they  applied  for  the  injunction,  that 
any  such  question  existed.  Dcdglish 
V.  Jarvie,  437 

CORPORATION. 
See  Rr-Ivyestmbnt  on  Real  Estatb. 

COSTS. 

See  Attacitmknt  for  Costs. 
Enquirv. 
Injunotiom,  1. 
Lttnact,  4. 

PiRTNEBSHIP  IN  LaND. 

Re-Investment  on  Real  Estatb. 
Trustees  Relief  Act,  4. 

1.  The  principle  of  the  rule,  that 
the  Attorney-General  never  receives  or 
pays  costs,  will  for  the  future  be  mo- 
dified thus — ^viz.  that  the  Attorney-' 
General  is  not  to  receive  costs  in  a 
contest  in  which  he  could  have  been 
called  upon  to  pay  costs,  had  he  been 
a  private  individual;  but  the  rule  is 
not  to  be  without  exception.  The 
Attorney-General  v.  The  Corporation 
of  London,  1 

2.  The  rule  of  the  Court  as  to  the 
costs  of  an  appeal  is,  that  when  the 
case  has  been  once  decided,  and  the 
decision  is  quarrelled  with,  but  found 
correct  on  appeal,  the  dissatisfied  party 
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DEMURRER. 


DEPosirroNs  de  bene  esse 


muBt  pay  the  costs  of  the  appeal. 
La»ence  y.  Tiemey,  115 

3.  Where  a  decree  which  ia  ap- 
pealed irom  is  affirmed  on  the  chief 
points,  but  is  yaried  in  immaterial  par- 
ticulars onlj,  the  Appellants  will  not 
be  exempted  from  paying  the  costs  of 
theappML   Purchase  V.  ShaUiSf   354 

CREDITORS'  SUIT. 

See  Conduct  of  Suit. 

Ezamdiatiov. 

CROWN. 

The  object  of  the  stat.  21  Jac  1, 
0.  14,  was  to  pkce  a  party  contesting 
with  the  Crown  in  the  same  situation 
as  a  party  contesting  with  any  other 
Plaintiff.  Altomey-General  ▼.  The 
Corporation  of  London,  1 

CURATOR  BONIS. 
See  LuN ACT,  6. 

DELAY. 

Where  a  party  files  a  bill  seven  months 
after  action  commenced  against  him, 
to  restrain  proceedings  therein,  and 
obtains  the  common  injunction,  and 
afterwards  is  guilty  of  great  delay  in 
the  suit,  the  Court  will  decline  grant- 
ing the  Plaintiff  any  time  whatever  by 
pMtponement  of  the  trial  of  the  action. 
Jieid  V.  ZangUne,  59 

DEMURRER. 
See  Railwat  Compant,  1,  7,  8, 12. 
1.  On  the  formation  of  a  Company, 
their  deed  of  settlement  contained  cer- 
tain rules  and  regulations  for  the  trans- 
fer of  shares,  one  of  which  was,  that 
every  erasure  or  other  alteration  which 
should  have  been  made  by  the  direc- 
tors in  the  share  register  book  should, 
as  between  the  Company  and  the  hist 
proprietor,  be  conclusive  on  such  pro- 
prietor as  to  the  title  to  the  shares. 
There  were  also  various  provisions  in 
the  deed,  framed  for  the  purpose  of 
preventing  any  fraud  or  improper 


transfer  of  shares,  which  it  was  the 
duty  of  the  officer  of  the  Company  to 
see  carried  into  effect.  C,  a  propri- 
etor of  shares  in  the  Company,  in 
the  character  of  an  executor,  deposit- 
ed the  same  with  the  secretary,  for 
the  purpose  of  his  registering  them  in 
(7.'«  name;  the  secretary,  inirtead  of  so 
doing,  sold  the  shares  to  B.,  and  re- 
ceived the  purchase-money,  and  pro- 
cured the  erasure  required  by  the  deed 
to  be  made  in  the  register  book  of  the 
Company,  but  the  other  regulations 
requuped  by  the  deed  to  be  observed 
on  a  transfer  of  shares  were  not  com- 
plied with.  The  secretary  having  ab- 
sconded, (7.  filed  his  bill  against  the 
chairman  and  secretary  for  the  time 
being,  pursuant  to  a  clause  in  the  deed, 
providing  that  those  parties  should  sue 
and  be  sued  on  behalf  of  the  Company, 
seeking  compensation  against  the 
'  Company  in  the  nature  of  damages,  in 
respect  of  the  loss  sustained  by  the 
Plaintiff,  and  a  declaration  of  theCourt 
to  that  effect.  Neither  B,  northe  ab- 
sconding secretary  were  made  Defend- 
ants : — Held,  on  demurrer,  filed  by  the 
two  Defendants  for  want  of  equity 
and  want  of  parties,  that  the  demurrer 
was  good  for  want  of  equity,  on  the 
ground  that  the  transfer,  not  being  in 
accordance  with  the  requisitions  of  the 
deed  of  settlement,  did  not  bind  the 
Company.  Duncan  v.  Luntley,  78 
2.  Semble,  that  B.  was  not  a  neces- 
sary party,  the  bill  not  questioning  his 
interest  in  the  shares.  Leave  was 
given  to  the  Plaintiff,  under  the  cir. 
cumstances  of  the  case,  to  amend  the 
bill  75. 

DEPOSITIONS  DE  BENE  ESSE. 

1.  Where  a  person  whose  depoei- 
tionshave  been  taken  de  bene  eswmight 
have  been,  but  was  not,  examined  be- 
tween the  time  when  the  cause  was  at 
issue  and  the  time  when  publication 
passed,  publication  of  these  depositions 
will  not  be  allowed.   Forsyth  v.  BUioe, 
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DISCOVERY. 
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2.  In  a  bill  for  an  account,  deposi- 
tions were  taken  de  bene  esae  as  to  the 
correctness  of  entries  in  partnership 
books,  but  thej  were  not  published 
before  the  decree.  An  application  to 
have  them  published  afterward,  in  or- 
der that  thej  might  be  used  in  the 
Ma8ter*s  Office,  was  refused.  lb. 

DESIGNS. 

See  COPTBIGHT. 

Whether,  under  the  Designs  Copy- 
right Act  (5  A  6  Vict.  c.  100)  the  ex- 
hibition of  a  pattern  on  paper,  before 
it  is  applied  to  any  of  the  fabrics  men- 
tioned in  the  Act,  and  registered,  is  a 
publication  of  it,  so  as  to  depnre  the 
proprietor  of  all  right  to  protection 
for  that  particular  pattern — qucere, 
DaiglUk  V.  Jarvie,  437 

DIRECTORS. 
See  Jonrr  Stock  Coxpant. 

DISCHARGE  OP  PRISONER. 

See  LoBD  Chancbllob. 

DISCOVERY. 

1.  An  information  by  the  Aitomey- 
General^ — after  stating  the  title  of  the 
Crown  to  the  bed  of  the  river  Thames, 
and  to  the  land  and  soil  under  all  nari- 
gable  rivers;  that  her  Majesty  was, 
and  had  from  time  immemorial  been, 
seised  of  the  port  and  haven  of  London 
and  of  the  river  Thames,  the  same  be- 
ing an  arm  of  the  sea,  into  which  the 
sea  always  flowed  and  reflowed;  that 
the  river  had  always  been  narigable; 
that  the  Defendants  had  at  all  times 
been  conservators  of  the  river,  and 
claimed  the  freehold  of  the  soil,  and, 
under  that  title,  had  made  certain 
grants,  which  were  pretended  to  be 
supported  by  their  claim  to  the  free- 
hold, which  the  information  alleged  to 
be  bad,  inasmuch  as  the  Defendants 
had  no  freehold ;  that  such  grants  were 
injurious  to  the  narigation  of  the  river, 
and  therefore  obnoxious  as  nuisances, 

VOL.  IL 


even  supposing  that  the  Defendants 
had  any  such  freehold;  that  it  would 
be  the  Defendants'  duty,  as  conserva- 
tors of  the  river,  not  to  permit  en- 
croachments, which,  it  was  alleged  by 
the  information,  were  injurious  to  its 
narigation;  that  the  Defendants  pre- 
tended that  they  had  a  grant  of  the  bed 
of  the  river  from  the  Crown,  and  that 
they  had  some  charters,  not  contain- 
ing the  grant,  but  recognising  the 
grant, — charged — that  there  was  no 
such  grant  of  the  ft^ehold  in  any  char- 
ter from  the  Crown  to  the  Defendants, 
and  that  there  was  no  charter  recog- 
nising such  grant.  Other  pretences 
of  title  by  the  Defendants  were  stated 
in  the  information,  and  negatived  by 
it ;  and  it  concluded  with  the  charge 
that  the  Defendants  had  in  their  pos- 
session 4&C.,  divers  documents  relating 
to  the  matters  aforesaid.  The  Defend- 
ants, by  their  answer,  denied  the  title 
of  the  Crown  to  the  bed  of  the  river 
Tham/es,  and  left  it  as  a  matter  of  law, 
whether  any  such  general  right  exist- 
ed in  the  Crown  as  was  claimed  by  the 
information;  and  they  met  the  fact  of 
title  of  the  Crown  to  the  land  and 
soil  of  the  river  by  a  direct  negative, 
and  insisted  that  the  Crown  was  not, 
but  that  the  Defendants  were,  entitled 
thereto.  The  Defendants  admitted 
that  they  had  held  the  office  of  con- 
servators : — Hdd,  that  the  answer  was 
insufficient.  Attorney  General  v.  The 
Corporation  of  London,  1 

2.  A  Plaintiff  is  entitled  to  a  dis- 
covery from  the  Defendant,  not  only 
of  that  which  constitutes  his  own  ori- 
ginal title,  and  of  what  the  Defend- 
ant's case  is,  [though  not  to  the  dis- 
covery of  the  eridence  by  which  that 
defence  is  intended  to  be  supported], 
but  also  to  a  discovery  to  enable  him 
to  repel  a  defence  which  he  expects 
will  be  set  up.  Jb, 

DISMISSAL  OF  BILL. 
An  agreement  was  come  to  between 
the  Plaintiff  and  the  iirst-named  De^ 
K  K  L.  a 
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fendant,  by  which  it  was  agreed,  that 
the  bill  should  be  diBmissed,  and  that 
the  Defendant  should  pay  all  costs, 
which  were  to  be  taxed,  if  necessary; 
and  the  Plaintiff  agreed  to  moye  to 
dismiss,  and,  in  default  of  her  doing 
80,  the  Defendant  was  authorised  to 
instruct  Counsel  for  that  purpose,  on 
her  behalf.  A  sum  of  money  was  paid 
in  respect  of  the  Plaintiffs  costs,  the 
solicitors  undertaking  to  return  a  part, 
if,  upon  taxation,  they  should  be  found 
to  have  been  overpaid ;  and  an  order 
was  made  on  a  motion  by  the  Plain- 
tiff, for  the  dismissal  of  the  bill,  but 
from  the  feult  of  the  Plaintiff,  the 
Defendant  could  not  get  it  passed  and 
entered.  Upon  motion  by  the  De- 
fendant three  years  afterwards,  an  or- 
der was  made  as  against  the  Plaintiff 
and  her  solicitors,  to  leave  with  the 
Registrar  the  original  order  and  the 
Counsel's  brief  on  the  motion.  -ffoW- 
$on  V.  Manuelle,  402 

ELECTION. 

1.  A  testator  devised  to  the  Plain- 
tiff all  his  freehold  house  at  T.,  then 
on  lease  to  T.  U.,  and  he  bequeathed 
all  his  undivided  moiety  in  a  leasehold 
house  at  P.  to  his  niece  and  heiress- 
at-law.  The  testator  had  no  house 
at  T,f  but  he  and  his  niece  were  en- 
titled, in  undivided  moieties,  to  two 
houses  at  T. : — Hdd^\^2X  the  language 
of  the  will  shewed  an  intention  to  de- 
vise the  entirety  of  the  house,  and 
that,  consequently,  a  case  of  election 
arose  against  the  niece.  Padbury  v. 
Clark,  341 

2.  The  rents  of  the  leasehold  house 
had  been  received  by  the  father  of 
the  niece,  who  was  an  in&nt,  until 
some  years  after  the  lease  expired, 
and  on  her  attaining  twenty-one  he 
accounted  to  her  for  the  rents.  She 
shortly  afterward  made  a  mortgage 
of  the  entirety  of  the  leasehold  house, 
and  of  her  moiety  of  the  freeholds  at 
T.,  and  upon  her  marriage  executed  a 


settlement  which  comprised  the  same 
property.  A  lease  was  afterward  exe- 
cuted of  the  freeholds,  in  which  the 
Plaintiff  concurred  with  the  testator's 
niece  and  the  trustees  of  her  settle- 
ment:— Eddy  that,  under  the  circum- 
stances, no  election  had  already  been 
made  by  the  niece;  and  she,  electing 
at  the  hearing  to  take  against  the  will^ 
was  decreed  to  account  for  the  rents 
received  on  her  account  in  respect  of 
the  leaseholds.  Ih. 

ENQUIRY. 

1.  W.  8.  by  wiU  gave  aU  hia  real 
estates  unto  and  to  the  use  of  W.  21, 
his  heirs  and  assigns,  upon  trust,  OHt 
of  the  rents  to  pay  to  M,  S.,  during 
her  life,  an  annuity  of  150/.,  and  to 
apply  the  surplus  rents,  after  payment 
of  the  annuity,  and  such  other  chai^ges 
and  expenses  as  thereinafter  mention- 
ed, unto  the  testator's  daughter  CiV^., 
wife  ofB.  N,,  during  the  life  of  Jf.  S.; 
and,  after  the  decease  of  if.  «S^.,  the  tes- 
tator directed  that  the  estates  should 
remain  unto  W,  T.,  his  heirs  and  as- 
signs, to  the  use  of  (7.  ^.,  for  her  life, 
with  remainder  to  the  use  of  W.  T,, 
his  heirs  and  assigns,  during  C,  N*s 
life,  in  trust  to  preserve,  &c.;  and  af- 
ter the  decease  of  C,  N.,  to  the  use  of 
B,  iV.  for  life,  with  remainder  to  the 
use  of  W,  T,,  his  heirs  and  assigns, 
during  the  life  of  B,  N,,  in  trust  &c.; 
and  after  the  decease  oiB,  N.,  in  case 
he  should  survive  C,  N,,  to  the  use  of 
all  the  children  of  the  body  of  C.  N. 
to  be  begotten,  as  tenants  in  common: 
and  there  was  a  proviso,  that,  in  case 
B,  N.y  and  C  his  wife,  or  the  survivor, 
should  desire  a  sale  of  the  estates^  it 
should  be  lawful  for  W,  T.,  his  heirs  or 
assigns,  to  sell  the  same,  with  the  con- 
sent of  ^.  N,  and  C.  his  wife,  and  sign 
and  give  receipts  for  the  purchase- 
monies,  which  were  to  be  effectual  dis- 
charges to  the  purchasers.  The  will 
contained  a  direction  to  lay  out  the 
sale  monies  in  the  purchase  of  other 


EQUITABLE  ASSIGNMENT. 


FRAUD. 


481 


hereditamentSy  or  upon  good  secoritj 
at  interest  in  the  name  of  W-  T.;  and 
the  hereditaments  to  he  purehased 
were  directed  to  be  conyeyed  to  W.  T,^ 
his  heirs  and  assigns,  to  the  uses  be- 
fore mentioned;  the  interest  of  the 
sale  monies  was  directed  to  be  paid 
to  the  parties  entitled  to  the  rents, 
and  the  principal  money,  in  case  of 
no  purchaiBe  being  made,  was  directed 
to  be  divided  amongst  (7.  N,^s  chil- 
dren equally  at  twenty-one.  After 
the  death  of  W,  T.,  Q.  T.,  the  sole 
devisee  of  his  estates,  subject  to  a 
gross  payment  of  50^.  thereout,  joined 
with  B.  N.  and  C*  his  wife  in  the 
sale  and  conveyance  of  W.  S'b  estates 
to  a  purchaser  thereof,  and  B,  N.  was 
allowed  to  receivethe  purchase-money, 
and  gave  to  &.  II  a  bond  of  indemni- 
ty to  save  her  harmless  in  respect  of 
such  receipt.  (7.  N,  survived  her  hus- 
band B,  N,  several  years,  and  also 
G.  T.^  who  by  her  will  appointed 
C,  S,  her  executrix.  The  executors 
of  (7.  N.  and  the  assimees  of  her  life- 
interest  obtained  a  decree  for  an  ac- 
count against  C,  S.,  the  legal  personal 
representative  of  O.  T,,  to  the  extent 
of  C.  i\r.'«  life-interest  in  the  princi- 
pal of  the  aale  monies : — ffddy  that, 
if  an  inquiry  had  not  been  iJready 
directed  to  that  effect  in  a  previous 
suit  instituted  for  administering  B, 
N,'i  estate,  an  inquiry  would  have 
been  directed  as  against  the  ceHui  que 
tnut  under  B.  y,*8  will,  whether  the 
sale  monies  received  by  B,  N.  were 
or  not  hiid  out  by  him  in  the  pur- 
chase of  other  estates,  there  being  an 
allegation  to  that  effect  in  the  answer 
of  as.  BaekhamT.Siddall,  44 
2.  Jleld  also,  that  the  Defendants, 
the  parties  in  remainder  under  the 
will  of  W.  S,,  having  adopted  and  en- 
deavoured to  wajp  the  benefit  of  the 
present  suit,  and  taking  nothing  from 
it,  were  not  entititled  to  their  costs.  lb, 

EQUITABLE  ASSIGNMENT. 

See  Contract. 


EXAMINATION. 

Where,  by  the  decree,  the  Plaintiff 
was  declared  a  specialty  creditor  of 
the  testator,  and  a  reference  was  di- 
rected, to  take  an  account  of  what 
was  due  to  him,  accompanied  by  the 
ordinary  directions  contained  in  a 
creditors'  suit,  the  Defendant,  al- 
though executrix  and  universal  legsr 
tee  of  the  testator,  was  not  entitled, 
under  the  decree,  to  exhibit  interro- 
gatories before  the  Master,  for  the 
examination  of  the  Plaintiff,  who  was 
the  only  creditor  of  the  testator,  as  to 
parts  of  the  testators  personal  estate 
which  had  come  to  his  possession;  but 
liberty  was  given  to  the  Defendant  to 
raise  the  case  for  further  inqtiiry,  by 
petition  to  be  brought  on,  when  the 
other  exceptions  to  the  report,  which 
had  not  been  discussed,  were  set  down 
for  hearing.     Catan  v.  Eideout,      33 

EXECUTOR. 

See  CoNTniBUTOST,  I. 

FRAUD. 

P.  A.  L,  was  engaged  in  a  specula- 
tion in  New  South  Wales,  in  partner- 
ship with  If.  and  three  other  persons, 
M,  being  interested  as  executor  of  a 
deceased  partner.  M,  and  one  F. 
were  the  London  agents  of  the  con- 
cern. In  1830,  P,  A.  L.  became  bank- 
rupt, being  at  the  time  indebted  to 
the  partnership  concern  for  advances 
made  in  respect  of  his  share.  He  dis- 
puted the  commission,  and  the  con- 
cern being  brought  into  a  state  of 
great  embarrassment  and  difRcultyby 
his  circumstances  and  conduct,  a  deed 
was  executed  in  August,  1829,  where- 
by P.  ii.  L.  assigned  his  share  to  If. 
and  F,,  in  trust  to  secure  the  amount 
due  from  him  to  the  concern,  and  sub- 
ject thereto,  in  trust  for  P.  A,  L,; 
and  P,  A,  L,  covenanted  not  to  in- 
terfere in  the  control  or  management 
of  the  concern.  In  December,  1831, 
P.A.L,  (his  commission  still  existing) 
KK2 


iStl        GENERAL  RELEASE. 


HUSBAND  AND  WIFE. 


agreed,  with  the  aasiBtance  of  solicitors 
acting  on  his  behalf,  to  releafle  his  in- 
terest to  his  partners,  in  consideration 
of  250/.;  but  the  completion  of  this 
contract  was  deferred,  by  reason  of 
the  Buperaedeas  not  having  been  ob- 
tained. F.  A,  L.  afterwards  received 
50/.  on  account  of  the  250/.,  and  other- 
wise recognised  the  agreement.  The 
agreement  was,  on  the  2nd  of  May, 
1836,  and  at  his  request,  completed, 
without  the  intervention  of  any  pro- 
fessional person  on  his  behalf,  and  no 
further  accounts  and  explanation  ap- 
peared to  have  been  furnished  him. 
In  May,  1839,  having  obtained  an  as- 
signment of  his  interest  from  his  as- 
signees, he  filed  a  bill  to  set  aside  the 
deeds  of  August,  1829,  and  May,1836, 
on  the  grounds  of  fraud,  misrepresent- 
ation, concealment,  and  the  gross  in- 
adequacy of  the  consideration ;  but  the 
Court  dismissed  the  bill  with  costs, — 
holding,  that  the  transactions  were  in 
themselves  unobjectionable,  and  were 
dealings  with  the  property,  which 
were  not  connected  with  any  trusts 
between  the  parties,  and  were  not  to 
be  regarded  as  a  purchase  of  trust- 
property  by  trustees  for  their  own 
advantfi^  and  consequently  open  to 
be  impeached  in  a  Court  of  equity. 
Knight  v.  Marjortbanks,  308 

FRAUD  ON  PARLIAMENT. 
iSee  Railwat  Coicpaky,  9, 10, 11. 

GENERAL  MEETING. 
See  Joint-Stock  Compant. 

GENERAL  RELEASE. 

The  husband  and  administrator  of 
a  party,  who  had  been  entitled  for  life 
to  the  income  arising  from  a  share  of 
a  testator's  residuary  estate,  and  who 
was  himself  interested  in  part  of  the 
residue,  executed,  for  valuable  consi- 
deration, to  a  party  who  had  become 
entitled  to  a  portion  of  the  principal, 
an  assignment  of  all  his  interest  in  the 
testators    estate,     meniioning    out- 


standing debts  in  India  generally. 
And  the  deed  contained  mntuai  ge- 
neral releases.  Both  of  the  parties 
knew  that  part  of  the  trust  property 
was  oui-standing ;  but  it  was  afterward 
discovered,  that  a  sum  was  due  from 
the  executor,  in  respect  of  assets 
which  he  had  misapplied  to  his  own 
use,  and  of  which  neither  of  the  par- 
ties to  the  deed  had  any  knowledge 
at  the  time  of  its  execution.  The  ad- 
ministrator claimed  the  arrears  of  in- 
terest which  accrued  due  thereon  in 
the  lifetime  of  the  party  entitled  for 
life ; — ffeldy  that,  as  the  general  words 
of  the  assignment  were  sufficient  to 
pass  all  the  interest  of  the  administra- 
tor in  the  arrears,  his  claim  could  not 
be  sustained.  Howkifu  v.  JcuktoUy  301 

GUARDIAN  AD  LITEM. 

Where  Defendants  had  taken  no 
proceedings  imtil  the  last  day  allowed 
for  putting  in  their  answer,  when  they 
obtained  an  order  for  further  time, 
but  afterward  obtained  the  s^point- 
ment  of  a  guardian  oi  /ttem,  on  the 
ground  that  they  were  of  unsound 
mind,  the  Court  refused  an  applica- 
tion of  the  Plaintiff,  under  the  32nd 
Order  of  May,  1845,  to  appoint  a 
guardian  for  them,  on  the  ground  that 
they  were  in  default  for  want  of  an- 
swer.    Saunders  y,  Walter,  199 

HUSBAND  AND  WIFE. 

1.  The  Plaintiff  filed  his  bill  against 
the  Defendant,  the  sole  executrix  of 
her  deceased  husband  J(^  EideonL 
By  the  decree,  the  Plaintiff  was  de- 
clared a  specialty  creditor, of  the  tes- 
tator, and  a  reference  was  directed  to 
take  an  account  of  what  was  due  to 
him,  accompanied  by  the  ordinary  di- 
rections contained  in  a  creditors'  suit. 
The  Defendant,  under  a  settlement 
executed  on  her  marriage  with  the 
testator,  was  entitled,  for  her  separate 
use,  to  the  dividends  on  a  sum  of  3/. 
per  cent  Consols.  The  Defendant's 
trustees,  through  the  medium  of  their 


HUSBAND  AND  WIPE. 


INJUNCTION. 
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bankers,  receiyed  the  diyidendsas  the 
same  accrued  due,  for  a  number  of 
years,  down  to  the  date  of  the  hus- 
band's death,  and  paid  the  same  from 
time  to  time  to  the  husband's  bank- 
ers, to  his  account,  the  wife  never  as- 
serting her  right  to  receive  the  sepa- 
rate l^nefit  thereof.  The  Master,  bj 
his  report,  found  that  the  Defendant 
bad  receiyed  a  considerable  sum  of 
money,  part  of  the  testator's  personal 
estate,  including  a  sum  of  555/.,  the 
amount  of  the  balance  in  the  hands  of 
the  testator's  bankers  at  the  time  of 
his  decease: — Hdd,  notwithstanding 
the  testator  was  one  of  the  three  trus- 
tees under  the  wife's  settlement,  that 
the  balance  was  part  of  the  testator's 
personal  estate,  and  not  the  separate 
estate  of  the  Defendant.  CaUm  y. 
Rideout,  33 

2.  By  parol  agreement,  before  mar- 
riage, between  the  intended  husband 
and  wife,  it  was  arranged  that  he 
should  receive  for  his  own  absolute 
use  a  certain  sum  of  money,  part  of 
the  intended  wife's  property,  and  that 
the  rest  of  her  property  should  be  en- 
joyed  by  her,  and  settled  to  her  sole 
and  separate  use.  The  intended  hus- 
band duly  receiyed  the  money,  but  no 
settlement  was  made  on  the  intended 
wife.  After  the  marriage,  the  wife, 
by  her  next  friend,  filed  her  bill,  stat- 
ing the  aboye  fiicts,  and  praying  a  de- 
claration that  she  was  entitled  to  the 
property  for  her  separate  use,  and  that 
the  same  might  be  conyeyed  and 
transferred  accordingly.  The  hus- 
band by  his  answer  admitted  the  ante- 
nuptial arrangement.  Subsequently 
to  the  filing  of  the  bill,  a  deed  was 
prepared,  to  which  the  husband  and 
wife  were  parties,  which  was  recited 
to  haye  been  made  in  pursuance  of 
the  ante-nuptial  arrangement,  and  by 
which  the  husband  assigned  and  con- 
yeyed to  a  trustee  all  his  right  and 
interest  in  the  wife's  property  for  her 
sole  and  separate  use,  and  empowering 
her  to  dispose  thereof  by  deed  or  will. 


as  if  she  had  not  been  a  married 
woman.  The  deed  was  not  acknow- 
ledged by  the  wife  pursuant  to  the 
provisions  of  the  Statute.  She  after- 
wards died,  haying  previously  made  a 
will,  whereby  she  gave  the  property  to 
her  husband  and  other  parties.  The 
husband  and  trustee  then  filed  their 
bill  of  revivor  and  supplement  against 
the  heir-at-law  of  the  deceased  wife 
and  other  parties,  stating  the  above 
facts,  and  praying  that  the  ante-nnp- 
tial  arrangement  might  be  decreed  to 
be  carried  into  effect,  and  that  the 
heir-at-law  might  be  decreed  to  con- 
vey all  his  estate  and  interest  in  her 
real  estate,  in  conformity  with  the 
will,  and  (if  necessary)  that  the  want 
of  an  acknowledgment  of  the  deed 
might  be  supplied  by  the  Court,  and 
that  the  will  might  be  declared  a  good 
execution  of  the  power  given  to  the  wife 
by  the  deed.  Ildd,  first,  that,  under 
the  circumstances  stated,  there  was  no 
case  proved  against  the  heir-at-law ;  se- 
condly, that  a  parol  agreement  enter- 
ed into  before  marriage,  and  nothing 
following  thereon  except  the  marriage, 
could  not,  on  the  true  construction  of 
the  Statute  of  Frauds,  be  carried  into 
effect  by  the  Court;  and,  thirdly,  that 
the  want  of  an  acknowledgment  of  a 
deed  would  not  be  supplied  by  the 
Court,  inasmuch  as  such  a  proceeding 
would  destroy  the  guard  which  the 
law  threw  around  married  women  for 
their  protection,  against  the  influence 
of  their  husbands.  Lassenee  v.  Tirr- 
t!6y,  1 1 5 

INJUNCTION. 

See  Dblat. 

Railway  Company. 

1.  A  bill  having  been  filed  to  re- 
strain the  invasion  of  a  patent  right, 
alleged  by  the  Plaintiffe  to  be  their 
property,  the  Phdntiffe  moved  for  an 
injunction,  and  obtained  an  order  of 
the  Court  awarding  the  injunction, 
notwithstanding  the  opposition  there- 
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to  of  the  Defendants.  The  Plaintiffii 
failed  to  establish  their  right  in  an 
action  at  law,  directed  by  the  Court  to 
be  brought  by  the  Plaintiffs  in  equity 
against  the  Defendants,  and  the  bill 
was  eyentually  dismissed  with  costa^ 
for  want  of  prosecution : — Held,  that 
the  Defendants  were  entitled  to  their 
costs  of  resisting  the  motion  for  the 
injunction.     Stevens  y.  Keating,    176 

2.  The  Court  of  Chancery  will,  in 
proper  cases,  grant  an  injunction  to 
restrain  parties  from  applying  to  Par- 
liament for  a  private  Act,  or  an  Act 
respecting  property;  but  it  will  not  do 
•0  merely  upon  the  ground  that  such 
Act  would  interfere  with  existing 
rights,  whether  they  exist  by  the 
tenure  of  property  or  by  virtue  of 
contract.  Heathcots  v.  The  North 
Staffordshire  RaUtvay  Company,   332 

3.  A  landowner  withdrew  his  oppo- 
sition to  a  bill  before  Parliament,  on 
the  faith  of  an  agreement  with  the 
Railway  Company,  that  they  should 
in  the  next  session  of  Parliament  ap- 
ply for  an  Act,  authorising  the  forma- 
tion of  a  Branch  Railway  to  certain 
works  belonging  to  such  landowner. 
The  Company  obtiuned  an  Act  in  the 
following  session,  but  afterward  gave 
notice  of  their  intention  to  apply  for 
another  Act,  authorising  them  to 
abandon  that  Branch: — Held,  that 
there  was  no  ground  for  granting  an 
injunction  to  restrain  the  Company 
from  applying  for  such  an  Act.      /&. 

4.  Bya  local  Act  of  Parliament  com- 
missioners were  appointed  to  construct 
such  resenroirs  and  other  works  as 
might  be  necessary  for  supplying  a 
town  with  water,  and  to  do  all  things 
necessary  for  that  purpose;  and  they 
were  authorised  to  levy  rates  for  the 
purposes  of  that  Act.  The  supply  of 
water  was  found  insufficient,  and  the 
Commissioners  were  desirous  of  bring- 
ing water  from  other  places,  so  as  ef- 
fectually to  carry  out  the  objects  of 
the  Act: — Held^  that  they  were  not 
authorised  in  applying  any  of  the  mo- 


nies reeeired  ttovx  such  rates^  in  pay^ 
ment  <^  the  expenses  of  making  ap^ 
plication  to  Parliament  for  another 
Act  to  extend  their  powers:  and  an 
injunction  was  granted  to  restrain 
them  from  so  doing.  The  Attamey- 
General  y.  Andrews,  431 

5.  Where  an  ex  parte  injunction 
had  been  obtained,  without  stating  to 
the  Court  that  there  was  a  question 
as  to  the  construction  of  an  Act  of 
Parliament  upon  which  the  Plaintiffii' 
right  might  depend,  the  injunction  was 
dissolved^  although  it  did  not  i^pear 
that  the  PlaintiA  were  aware,  when 
they  applied  for  the  ii^unction,  thai 
any  such  question  existed.  DtdgUek 
V.  Jarvie,  437 

6.  Although  the  Court  will  inter- 
fere by  injunction,  in  proper  cases,  to 
restrain  a  Company  from  constructing 
a  small  portion  only  of  their  works^ 
with  a  view  of  abandoning  the  re- 
mainder, yet  where  such  an  intention 
had  been  known  to  the  shareholders, 
or  they  had  had  opportunity  of  know^ 
ing  it  many  months  before  the  filing 
of  a  bill  to  prevent  such  proceeding, 
and  had  made  no  application  to  the 
Court,  such  acquiescence  on  the  part 
of  the  shareholders  was  held  to  have 
created  a  counter  equity;  and  the 
Court  refused  to  grant  an  injunction 
for  that  purpose.  Graham  r.  The 
Birkenhead,  Lancatkvre,  and  Ch€skire 
Junction  RaUtioay  Company,         450 

INTEREST  OF  JUDGE. 
See  JuDGB. 

ISSUE  DEVISAVIT  VEL  NON. 

A  testator,  seised  of  large  real  es- 
tates, made  a  will,  by  which  he  gave 
certain  benefits  to  his  daughter,  who 
was  his  heir  and  a  married  lady;  and 
declared,  that,  if  she  or  her  husband, 
or  any  person  on  their  or  either  cf 
their  behalf,  should  dispute  his  will,  or 
if  any  proceedings  should  be  taken  by 
any  person  whomsoever,  by  any  poasi- 
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ble  result  of  whiek  aiij  estate  or  in- 
terest could  be  in  any  way  attainable 
by  his  daughter  or  her  husband  of 
iarger  extent  than  was  intended  for 
her  by  the  will,  and  she  and  her  hus- 
band should  not  formally  disarow, 
stay,  or  resist  such  proceedings  to  the 
best  of  their  ability,  then  he  revoked 
the  benefits  given  to  her.  The  testa- 
tor was  the  subject  of  a  commission 
of  lunacy  when  he  made  his  will,  and 
ocmtinued  so  until  his  death.  In  a 
suit  by  the  trustees  of  the  will,  to  es- 
tablish it,  the  Plaintifis  proved  that 
the  testator  was  of  sound  mind  when 
he  made  his  will;  and  there  was  no 
evidence  to  the  contrary.  Neverthe- 
less, the  Court  directed  an  issue  devir 
tavit  velnan  to  be  tried,  the  Plaintiifii 
to  be  Plaintiffs  at  law,  and  a  gentleman, 
with  whom  the  husband  had  entered 
into  a  covenant  during  the  in&ncy  of 
his  wife  and  in  the  lifetime  of  her 
father,  to  make  a  settlement  of  any 
estates  that  she  might  thereafter  be- 
come entitled  to,  to  be  the  Defendant 
atkw.     Cooker.  CAolmondeUy,    162 

JOINT-STOCK    COMPANIES 
WINDING  UP  ACTS. 

See  COKTBIBUTOBT. 

JOINT-STOCK  COMPANY. 
See  DsKUBBSR. 

1.  Where  the  deed  of  settlement 
of  a  Company  authorises  a  general 
meeting  of  shareholders  to  remove  a 
director  for  any  reasonable  cause,  he 
may  be  removed  for  any  cause  which, 
in  the  opinion  of  the  shareholders 
duly  assembled,  shall  be  deemed  rea- 
sonable, without  its  being  incumbent 
upon  them  to  prove  the  reasonableness 
of  the  cause  in  any  Court  of  justice. 
Inderwick  v.  Snell,  412 

2.  A  meeting  was  called  by  adver- 
tisement, stating  that  the  object  of  it 
was,  to  remove  directors,  but  not 
stating  any  alleged  grounds  for  their 
removal ;  and  also  mentioning  several 


other  objects  of  the  meeting: — Held, 
that  it  was  regularly  convened,  and 
was  competent  to  remove  the  directors. 

lb. 
JUDGE. 
An  incorporated  trading  Company 
filed  a  bill  against  the  lord  of  a  manor, 
and  obtained  an  ii^junction  against 
him,  to  restrain  him  from  taking  pos- 
session of  certain  land  to  which  he 
had  established  his  right  at  law.  A 
motion  to  dissolve  the  injunction  was 
afterwards  refused  by  the  Lord  Chanr 
cellar.  At  the  hearing  of  the  cause, 
the  injunction  was  made  perpetual, 
and  a  decree  was  made  in  favour  of 
the  Plaintifis,  which  decree  was  after- 
wards affirmed  by  the  Lord  Chancels- 
lor,  on  appeal.  The  Defendant  was 
committed  for  a  breach  of  the  injunc- 
tion. An  application  to  discharge  the 
order  for  committal,  and  the  decree 
on  the  re-hearing,  and  to  take  the 
bill  off  the  file,  on  the  ground  that  the 
Lord  Chancellor  was  a  shareholder  in 
the  Company,  was  refused,  with  costs. 
The  Grand  Juncticm  Canal  Company 
V.  Dimes,  92 

JURISDICTION. 
Where  land  is  taken  by  a  Railway 
Company,  not  under  their  compulsory 
powers,  but  by  private  contract,  the 
jurisdiction  of  the  Court  of  Chancery 
to  secure  to  the  vendor  the  easements 
he  contracted  for,  is  not  ousted  by  the 
provisions  of  the  Railway  Acts.  San- 
derson V.  7%«  Cockermouth  and  Work- 
ington Railway  Company,  327 

LEGACY. 

1.  If  a  testator  leave  a  legacy  abso- 
lutely, as  regards  his  estate^  but  re- 
strains the  mode  of  ihi9  legatee's  en- 
joyment of  it,  to  secure  certain  objects 
for  the  benefit  of  the  legatee,  on  failure 
of  such  objects  the  absolute  gift  pre- 
vails ;  but  if  there  be  no  absolute  gift 
as  between  the  legatee  and  the  estate, 
but  particular  modes  of  enjoyment  are 
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prescribed^  and  those  modes  of  enjoy- 
ment fail,  the  legacy  forms  part  of  the 
testator's  estate,  as  not  having,  in  such 
event,  been  given  away  from  it.  Zo^- 
9e7icer.  Tiemey^  115 

2.  The  intention  of  the  testator, 
that  the  gift  should  be  absolute  as  be- 
tween the  legatee  and  the  estate,  is, 
in  all  cases  of  construction,  to  be  col- 
lected from  the  terms  of  the  will,  and 
not  from  an  expression  or  words  which, 
standing  alone,  would  constitute  an 
absolute  gift.  Ih, 

3.  A  testator  bequeathed  ''an  an- 
nuity of  211,  per  annum,  which  I 
purchased  from  J.  G."  The  testator 
never  had  an  annuity  of  that  amount, 
but  he  had  purchased  from  J.  O,,  for 
300/.,  an  annuity  of  46/.  per  annum, 
and  had  insured  the  life  otJ,  G.  at  an 
annual  premium  of  25/.,  and  had  made 
an  entry  in  his  books  of  *'  300/.  lent 
to  J,  G.  at  7  per  cent.,  21/.:  25/.  pre- 
mium on  policy  of  insurance  for 
3001^:— Held,  that  the  whole  annui- 
ty of  46/.  passed  to  the  legatee.  Fur- 
chase  V,  Shallis,  354 

LORD  CHANCELLOR. 
See  JuDQB. 
The  Lord  Chancellor  has  jurisdic- 
tion, as  the  Judge  of  one  of  the  supe- 
rior Courts  of  record  at  Westminster, 
to  discharge  a  prisoner  under  the  48 
Geo.  III.  c.  123.   Li4ster  v.  Lister,  174 

LUNACY. 
See  Issue  devisayit  yisl  non. 

1.  Semble,  the  order  of  the  Lord 
Chancellor,  under  the  5th  sect,  of 
the  Stat.  1  Will  IV.  c.  60,  confers 
no  title  on  a  purchaser  of  mortgaged 
hereditaments  under  a  power  of  sale, 
where  the  purchase-money  exceeds 
700/.,  although  the  total  amount  due 
and  payable  beneficially  to  the  estate 
of  the  lunatic  (not  found  so  by  inqui- 
sition) is  less  than  that  sum;  but  the 
Lord  Chancellor,  on  the  petition  of 
the  receiver  of  the  lunatic's  estate, 


(the  purchaser  consenting  to  take  the 
title),  directed  a  reference  to  the 
Master,  to  inquire  whether  the  luna- 
tic was  a  mortgagee,  what  sum  was 
due  on  the  mortgage,  whether  the 
sale  that  had  been  made  was  a  proper 
one,  and  what  sum  would  be  coming 
to  the  lunatic  mortgagee  on  its  com- 
pletion.    In  re  Sandford,  137 

2.  Where  the  protector  of  a  settle- 
ment resides  in  Ireland  and  is  a  lu- 
natic, the  Lord  Chancellor  of  Eng- 
land, and  not  the  Lord  Chancellor  of 
Ireland,  is  authorised  by  the  3  &  4 
Will.  IV.  c.  74,  to  consent^  in  his 
stead,  to  the  barring  of  the  estate  tail 
and  the  remainders  over  in  hereditar 
ments  which  are  situate  in  Wales — 
Semble.     In  re  Graydon,  182 

3.  Where  a  proposed  settlement 
on  the  marriage  of  the  only  child  of  a 
lunatic  tenant  for  life  would  have  the 
effect  of  excluding  the  brother  of  the 
lunatic,  and  of  enabling  her  to  gire 
the  hereditaments  to  her  husband  in 
preference  to  her  issue,  the  Lord 
Chancellor,  as  protector  of  the  settle- 
ment, refused  to  give  his  consent  to 
such  an  arrangement.  lb. 

4.  In  the  case  of  a  petition  by  a 
mortgagor,  seeking  to  confirm  the 
Master's  report  as  to  a  lunatic  mort- 
gagee, and  a  re-conveyance  of  the 
mortgaged  premises,  and  appointment 
of  new  trustees,  there  being  no  proof 
that  the  mortgagor  was  aware  of  the 
lunatic  being  a  trustee,  the  costs  of 
and  incidental  to  the  application  were 
ordered  to  be  paid  out  of  the  trust 
estate.     In  re  Townsend,  185 

5.  Where  the  income  of  a  lunatic 
amounted  to  21/.  16a.  lie/,  only,  the 
Lord  Chancellor  refused  to  allow  a 
sum  of  60/.  per  annum  for  mainte- 
nance, but  allowed  part  of  the  princi- 
pal of  her  property  to  be  sold  to  pur- 
chase an  annuity  of  30/.  per  annum. 
In  re  Fisher,  449 

6.  An  application  of  a  curator  6onw 
of  a  lunatic,  appointed  by  the  Court 
of  Session  in  Scotland,  for  the  trans- 
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fer  of  stock  standing  in  the  lunatic's 
name  in  the  Bank  of  Ungland  (the 
property  of  the  lunatic),  into  the  cura- 
tor s  name^  was  refused;  but  the  divi- 
dends which  had  then  accrued  thereon 
were  ordered  to  be  paid  to  him.  In  re 
tStark  or  Ferguson,  467 

MERCANTILE    CORRESPOND- 
ENCE. 

See  CONTBAOT. 

MORTGAGE. 
See  Lunacy,  1,  4. 

PARLIAMENT. 
See  iNJUNOTioir,  4. 

BLailwat  Company,  17. 

PARTIES. 

,   See  Dbmubkbb. 

Railway  Company,  4,  5,  6,  21. 

PARTNERSHIP  IN  LAND. 
In  the  month  of  May,  1843,  a  parol 
agreement  was  entered  into  between 
A.  and  B.  for  a  partnership  between 
them  as  to  certain  land  intended  to 
be  used  for  building  purposes,  and  a 
lease  of  it  was  afterwards  executed  by 
the  lessor  to  B.  only,  the  lessor  de- 
clining to  grant  a  lease  to  two  per- 
sons. Certain  acts  of  ownership  were 
exercised  by  A.  shortly  after  the 
agreement  was  entered  into;  but,  af- 
terwards, A.  permitted  B,  to  lay  out 
his  money  in  the  erection  of  buildings 
on  the  land,  without  interfering 
therewith.  After  a  lapse  of  eighteen 
months,  A'b  solicitor  applied  to  B.  to 
perform  the  agreement,  which  B,  re- 
pudiated; six  months  afterwards,  A, 
filed  his  bill  against  A,  seeking  spe- 
cific performance  of  the  agreement: 
—Held,  that  the  circumstances  were 
such  as  to  exclude  A.  from  insisting 
on  the  specific  performance  of  the 
agreement  by  B, ;  but,  in  the  order 
dismissing  the  bill  with  costs,  direc- 


tions were  given  to  the  Master  to  dis- 
allow the  Defendant  the  costs  occa- 
sioned by  his  setting  up  the  Statute 
of  Frauds,  and  disputing  the  parol 
agreement  and  part  performance 
thereof     CoweU  v.  WatU,  224 

PLEA. 

Aft«r  bill  filed  for  an  account,  and 
appearance  entered  by  two  of  the 
Defendants,  who  were  in  partnership 
as  solicitors,  one  of  them  took  the 
benefit  of  the  Insolyent  Debtors  Acts, 
and  the  provisional  assignee  of  the 
Insolvent  Debtors  Court  was,  by  order 
of  that  Court,  appointed  the  assignee 
of  his  estate  and  effects.  Plea  filed  to 
the  bill,  stating  that  fact,  and  that 
the  provisional  assignee  ought  to  be 
made  a  party  to  the  suit,  was  allowed. 
Sergrove  v.  Mayhew,  218 

PLEADING. 
See  Tbitstsb. 

PRACTICE. 
See  Answer. 
Costs. 
Cbown. 
Dbmubbxb. 
Depositions  be  bene  esse. 

DlSOOTEBY. 

Enquiby. 
Examination. 

GUABDIAN  AD  LlTEM. 

Injunction. 

Plea. 

Pbodugtion  of  Documents. 

Rboetveb  pendente  Lite. 

Repebbnob. 

PREMIUM  ON  ARTICLED 

CLERK. 

See  SouoiTOB. 

PRINCIPAL  AND  SURETY. 
See  Bond. 

PRISONER. 
See  LoBD  Chanoellob. 
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PRODUCTION  OF  DOCUMENTS. 

1.  Where  it  is  charged  by  a  bill  that 
the  Defendants  have  in  their  posses- 
sion documents  which  relate  to  the 
matters  aforesaid,  that  is,  the  Plain- 
tiflTs  title,  (amongst  other  things),  it  is 
not  sufficient  for  the  Defendants,  with 
a  view  to  excusing  their  production, 
simply  to  state  their  belief  that  such 
documents  do  not  contain  evidence 
of,  or  tend  to  shew,  the  Plaintiffs 
title;  but  they  must,  in  distinct 
terms,  negative  the  grounds  on  which 
the  Plaintiff  asks  for  their  production. 
The  Attorney-General  v.  The  Corpo- 
ration of  London^  1 

2.  Z.,  resident  at  QiLehec,  brought 
an  action  of  trover  against  B.,  to  re- 
cover the  amount  of  certain  insurance 
monies  received  by  B.  in  respect  of  a 
ship  that  had  been  wrecked;  where- 
upon B,  filed  his  bill  against  L.  and 
his  partner,  and  the  mortgagee  of  Z., 
to  restrain  proceedings  in  the  action, 
on  the  alleged  ground  that  the  ship 
was  the  property  of  L.  and  his  part- 
ner, who  became  indebted  to  J?,  in  a 
large  balance  on  a  mutual  account,  in 
respect  of  which  B,  claimed  to  retain 
the  monies  so  received  by  him  by  way 
of  setroff.  Z.,  in  his  answer  to  the 
bill,  stated,  that,  in  the  first  part  of 
the  schedule,  he  had  set  forth  certain 
books  and  documents  belonging  to 
the  firm  of  L.  and  his  partner,  and 
not  to  the  Defendant  Z.  alone,  and  in 
the  joint  possession  of  Z.  and  his 
partner,  but  which  partaerahip  had 
since  been  dissolved.  A  motion  by 
B.,  for  production  for  the  usual  pur- 
poses of  those  books  and  documents, 
was  refused.     Beid  v.  Lan^lois,      59 

3.  L.,  in  the  same  answer,  also 
claimed,  as  privileged  communica- 
tions, certain  'betters  from  the  De- 
fendant Z.  to  B.  &  B.,  his  agents  in 
England^  to  be  communicated  by 
B.  dc  B.  to  Messrs.  W.  <fc  M,,  the 
legal  advisers  of  the  Defendant  in 
England:*' — Held,ihBkt  the  Defendant 


RAILWAY  COMPANY. 

was  not  bound  to  produce  the 
fbr  the  Plaintiff's  inspection.  Ih. 

4.  A  bill  was  filed  by  a  cegtui  que 
truBt  against  the  purchaser  of  real 
estate  from  trustees,  to  set  aside  the 
conveyance  on  the  ground  of  inade- 
quate consideration.  The  purchaser 
insisted  that  the  consideration  was 
sufficient,  because  the  title  was  de- 
fective, but  offered  to  reconvey  the 
estate  on  repayment,  and  on  payment 
of  expenses  in  improvements  and  re- 
pairs. He  admitted  that  he  had 
possession  of  the  title  deeds : — ffeld^ 
that  he  was  bound  to  produce  them. 
ShallcrosB  v.  Weaver,  231 

PROTECTOR  OF  SETTLEMENT. 
See  Lunacy,  2,  3. 

PURCHASE-MONEY  FOR  LAND 
TAKEN  BY  CORPORATION. 

See  Rb-inv£stmknt  on  Real  Estate. 

RAILWAY  COMPANY. 

1.  The  EaOem  Union  BaUwajf 
Company  was  authorised  by  several 
Acts  of  Parliament  to  make  railways 
from  Colch^Mter  to  Ipmnch,  Ipewich  to 
Bury  St.  JSdmund$  and  Nontnch,  and 
from  Ipswick  to  Harwich,  and^  for 
those  purposes,  to  raise  monies  bj 
shares  and  loans,  not  exceeding  cer- 
tain sums  in  the  whole.  The  same 
Company  was  also,  by  a  distinct  Acty 
authorised  to  purchase  and  complete 
the  Hadleigh  Junction  Bailway,  and, 
for  that  purpose,  by  shares  or  loan,  to 
raise  a  sum  not  exceeding  100,0001. 
In  a  suit  brought  by  the  proprietor 
of  a  scrip  certificate  for  stock,  forming 
part  of  the  capital  raised  in  pursuaaoe 
of  the  Acts  authorising  the  Compuij 
to  purchase  the  Eadleigh  Junction 
Bailway  and  make  the  Harwich  line, 
—charging  that  the  Company  was 
about  to  misapply  such  money  in  the 
construction  of  the  Norwich  fine,  and 
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aeeldiig  to  restrain  emch  mis^plica- 
tion, — the  demurren  of  the  Company 
and  the  Directors,  for  want  of  equity, 
were  orerruled.  Bagshaw  t.  Th^  £(ut- 
em  Unum  Railway  Chmpany^       201 

2.  Where  a  Company  is  authorised 
by  Act  of  Parliament  to  raise  monies 
for  a  specific  purpose  only,  it  is  not 
competent  to  any  majority  of  the 
shareholders  of  the  Company  to  di- 
vert such  monies  to  another  purpose 
against  the  will  of  a  single  sharehold- 
er; nor  could  unanimity  amongst  the 
shareholders  make  such  a  diversion 
lawful  R. 

3.  Whether  a  Company,  having 
powers  to  construct  sevend  branch 
and  extension  railways,  and  to  raise 
certain  distinct  sums  of  money  for 
such  respective  works,  such  monies 
being  declared  to  be  part  of  the  gene- 
ral capital  of  the  Company,  may  or 
may  not  lawfully  apply  monies  in  the 
execution  of  one  undertaking,  which 
they  were  empowered  to  raise  for 
another, — qucere,  Ih. 

4.  The  Company,  in  its  corporate 
character,  was  properly  made  a  De- 
fendant to  such  a  suit  by  some  of  the 
members.  Ih, 

6,  The  proprietor  of  a  scrip  certi* 
ficate,  whether  registered  or  not,  (such 
proprietor  not  being  in  default,)  may 
sue  on  behalf  of  himself  and  all  other 
proprietors  of  like  certificates,  and  of 
the  stock  which  they  represent  or  into 
which  they  are  convertible,  where  the 
proprietors  of  certificates  and  stock 
are  very  numerous;  there  being  no 
incompatibility  in  the  interest  of  the 
registered  and  unregistered  proprie- 
tors to  preclude  the  PUdntiff  from  re- 
presenting both  classes  of  persons.  Ih. 

6.  The  original  subscriber  of  the 
sum  represented  by  the  scrip  certifi- 
cate, the  vendor  of  the  same  to  the 
Plaintiff,  is  not  a  necessary  party  to  a 
suit,  inasmuch  as  the  contract  between 
such  original  subscriber  and  the  Com- 
pany gave  the  former  the  right  to 


assign  his  interest  and  be  discharged^ 
and  such  interest  was  duly  assigned 
by  him  to  the  Plaintiff,  and  the  Piaift- 
tiff  was  accepted  by  the  Company  in 
his  stead.  Ih. 

7.  Contractors  agreed  to  perform 
certain  works  for  a  Railway  Company 
within  a  certain  time,  and  were  to  be 
paid  from  time  to  time  for  the  work 
certified  by  the  Company's  engineer 
to  have  been  duly  performed.  In 
defiuilt,  the  Company  were  to  be  at 
liberty  to  take  possession  of  the  works^ 
and  of  all  the  contractors*  plant  and 
materials.  S<»ne  delay  in  perfonning 
the  works  was  occasioned  by  the  acta 
of  the  engineer,  not  repudiated  by  the 
Company,  and  the  rate  of  proceeding 
with  them  was  distinctly  varied  by 
him.  The  Company  altowards  gave 
notice  to  the  contractors  that  they 
were  not  proceeding  to  the  satisfao- 
tion  of  the  Company,  and  they  soon 
afterwards  took  possession  of  the  plant 
and  materials.  The  contractors  filed 
a  bill,  alleging  that  certificates  had 
been  ui^ustly  withheld,  and  the  pay- 
ments had  improperly  fallen  into  ar- 
rear;  and  it  prayed  that  accounts 
might  be  taken  of  what  was  due  to 
them,  and  for  an  ii^unction  to  restrain 
the  Company  from  taking  the  works 
and  phmt.  A  demurrer,  for  want  of 
equity,  was  overruled  Waring  v. 
l%e  Manchester,  Shefield,  and  Lifk- 
eolndiire  Railway  Com^ny,         239 

8.  A  contractor  agreed  with  a 
Railway  Company  to  execute  certain 
works,  for  which  he  was  to  be  paid 
from  time  to  time  by  instalments,  and 
no  works  were  to  be  considered  as 
completed  unless  done  to  the  satisfao- 
tion  of  the  engineer  of  the  Company, 
and  certified  by  him.  The  contractor 
filed  a  bill,  alleging  that  he  had  exe- 
cuted the  work  properly,  and  had  pep- 
formed  his  part  of  the  contract,  but 
that  the  engineer  improperly  and 
fraudulently  withheld  his  certificates, 
and  that  he  did  so  by  the  direction  of 
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the  Company.  A  demurrer  to  the 
bill  was  oyerruled.  M^Intoth  y.  The 
Oreat  Western  RaUway  Company,  250 

9.  The  S,  and  B,  R.  Co.  opposed  a 
bill  brought  into  Parliament  by  the 
L,  and  N.  W.  R.  Co.^  seeking  to  au- 
thorise a  lease  to  that  Company  of  a 
scheme  in  process  by  the  S.  U.  R.  Co,; 
whereupon  an  agreement  in  writing 
was  come  to  between  the  Companies, 
that,  in  consdderation  of  the  with- 
drawal of  the  opposition  by  the  S.  and 
B,  R,  Co.y  an  account  should  be  kept 
of  the  profits  received  from  the  traffic 
on  the  lines&  and  B.  R,  and  S,  U.  R., 
and  that  the  profits  to  be  received  in 
respect  of  the  traffic  should  be  divided 
between  them^  in  certain  proportions. 
By  reason  of  the  withdrawiJ  of  the 
opposition,  the  bill  was  passed : — Held, 
that  the  agreement  was  not  a  fraud  on 
Parliament,  or  illegal  The  Shrew- 
bury  and  Birmingham  Railway  Com- 
pany V.  The  London  and  North  West- 
em  Railway  Company^  257 

10.  Heldf  also,  that  an  agreement 
entered  into  by  two  Companies,  by 
which  one  of  those  Companies  agreed 
that  it  would  not  prejucfice,  or,  by  an 
indirect  and  circuitous  course  inter- 
fere with,  the  traffic  passing  on  the  di- 
rect line  of  the  other  Company,  was 
not  illegaL  lb. 

11.  An  Act  of  Parliament  recited 
three  other  Acts,  one  only  of  which 
had  relation  to  an  agreement  entered 
into  between  the  PlaintifCs  and  De- 
fendants. By  the  1st  sect.,  on  the 
completion  of  the  works  of  the  three 
lines  of  railways,  by  the  recited  Acts 
authorised  to  be  made,  so  as  to  be 
opened  for  public  traffic,  or  at  such 
other  period  as  might  be  agreed  upon, 
the  8'  U*  R,  Co.  were  empowered  to 
grant  to  the  L.  and  N.  W.  R.  Co.  a 
lease  in  perpetuity  of  the  undertak- 
ing. By  the  1 1th  sect,  of  the  same 
Act  it  was  enacted,  that,  as  each  of 
the  lines  of  railway  should  be  com- 
pleted, the  same  should  be  worked 
and  used  by  the  L.  and  N.  W.  R.  Co.; 


and,  for  the  purposes  of  such  workings 
the  L.  and  N.  W.  R.  Co.  were  to  ex- 
ercise the  powers  before  given  by  the 
Act  to  the  S.  U.  R.  Co.,  in  relation  to 
every  such  completed  railway.  Other 
sections  of  the  Act  spoke  of  the  "  lease 
of  the  said  railway^  and  the  ^mab- 
vng  of  <tic4  lease:'' — Held,  that,  ac- 
cording to  the  true  construction  of 
the  Act,  there  was  no  postponement 
of  the  rights  of  the  parties  to  the  be- 
nefit of  the  provisions  of  the  lease, 
until  the  whole  of  the  three  lines  had 
been  completed.  /&. 

12.  A  Railway  Company  gave  no- 
tice of  their  intention  to  taSce  hind, 
and  a  claim  was  sent  in,  which  was  af- 
terwards abandoned  and  repudiated 
by  both  parties.  The  Company  then 
proceeded,  under  the  6Sth  and  85th 
sects,  of  the  Lands  Clauses  Consolida- 
tion Act,  to  take  possession.  The 
owner  of  the  land  might  either  i^ply 
for  a  mandamus  to  compel  the  Com- 
pany to  take  steps  to  summon  a  jury, 
or  might  send  in  a  claim,  which,  under 
the  d5th  sect,  the  Company  must 
either  pay,  or  summon  a  juiy  within 
twenty-one  days;  but  a  bill,  treating 
the  first  notice  as  constituting  a  oon- 
tract^  and  praying  for  the  specific  per- 
formance of  it,  was  held,  upon  de- 
murrer, not  to  be  sustainable.  Adams 
V.  The  London  and  BlackwaU  Rail- 
way Company,  285 

13.  Whether  the  mere  fact  of  a 
Company  giving  notice  of  their  inten- 
tion to  tii£:e  limdsy  such  notice  not 
being  followed  up  by  any  agreement 
between  them  and  the  owner,  and  no 
claim  being  sent  in  by  the  owner, 
gives  the  Court  jurisdiction  to  com- 
pel specific  performance  of  such  a 
contract,  although  it  fixes  the  hinds 
which  the  Company  are  to  take, — 
qucere.  lb. 

14.  A  Railway  Company  about  to 
sever  the  Plaintiffs  hind  by  their 
railroad,  agreed  to  purchase  the  ne- 
cessary portion  of  land,  "subject  to 
the  making  of  such  roads,  ways,  and 
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slips  for  cattle,  as  might  be  necessary : " 
ffddf  that  the  Phimtiff  was  entitled 
to  a  specific  performance,  and  to  have 
such  roads,  ways,  and  slips  for  cattle 
as  might  be  necessary  and  proper  for 
convenient  communication  between 
the  severed  portions  of  the  Plaintiff's 
land;  and  a  reference  was  therefore 
directed,  to  ascertain  what  was  neces- 
sary and  proper.  Sanderson  v.  I%e 
CockermcnUh  and  WorkingUm  Rail- 
way  Company,  327 

15.  WTiere  land  is  taken  by  a  Rail- 
way Company,  not  under  their  com- 
pulsory powers,  but  by  private  con- 
tract, the  jurisdiction  of  the  Court  of 
Chancery  to  secure  to  the  vendor  the 
easements  he  contracted  for,  is  not 
ousted  by  the  provisions  of  the  Rail- 
way Acts.  lb, 

16.  The  Court  of  Chancery  will,  in 
proper  cases,  grant  an  injunction  to 
restrain  parties  from  applying  to  Par- 
liament for  a  private  Act,  or  an  Act 
respecting  property;  but  it  will  not 
do  so  merely  upon  the  ground  that 
such  Act  would  interfere  with  exist- 
ing rights,  whether  they  exist  by  the 
tenure  of  property  or  by  virtue  of 
contract.  Hea;Acote  v.  The  North 
Staffordthire  Railway  Company,  .332 

17.  A  landowner  withdrew  his  op- 
position to  a  bill  before  Parliament, 
on  the  faith  of  an  agreement  with  the 
Railway  Company,  that  they  should 
in  the  next  session  of  Parliament  ap- 
ply for  an  Act  authorising  the  forma- 
tion of  a  branch  railway  to  certain 
works  belonging  to  such  landowner. 
The  Company  obtained  an  Act  in  the 
following  session,  but  afterward  gave 
notice  of  their  intention  to  apply  for 
another  Act,  authorising  them  to 
abandon  that  branch: — Heldy  that 
there  was  no  ground  for  granting  an 
injunction  to  restrain  the  Company 
from  applying  for  such  an  Act.      Ih, 

18.  An  Act  of  Parliament,  which 
authorised  the  transfer  of  a  particular 
portion  of  a  projected  railway  from 
one  Railway  Company  to  another,  en- 


acted, that  if  that  portion  of  the  rail* 
way  was  not  completed  within  three 
years  from  such  transfer,  it  should  not 
be  lawful  for  the  Railway  Company 
to  pay  any  dividend  untU  the  whole 
should  be  completed.  That  portion 
was  not  completed  within  the  three 
years : — Held^  that  the  Company  were 
prohibited  from  paying  any  dividend 
on  any  of  their  shares,  and  not  merely 
upon  the  capital  embarked  in  that  par- 
ticular portion  of  their  undertaking. 
Carlisle  v.  The  South  Eastern  Railway 
Company,  366 

19.  Held,  also,  that  one  sharehold- 
er might  sue  on  behalf  of  himself  and 
other  shareholders  to  restrain  the  pay- 
ment of  any  future  dividend;  and  that, 
notwithstanding  he  had  received  inter- 
est on  his  shares  since  the  expiration 
of  the  three  years,  he  being  then  ig^ 
norant  of  the  enactment  in  question. 

Ih, 

20.  Held,  also,  that  the  Phdntiff, 
being  the  holder  of  some  shares  of  a 
particular  class  which  were  not  enti- 
tled at  present  to  participate  in  any 
dividend,  was  not  entitled,  on  a  bill  so 
framed,  to  an  injunction  to  restrain 
the  payment  of  a  dividend  already 
declared,  the  other  shareholders  who 
were  interested  in  those  dividends  not 
being  parties  to  the  record  or  repre- 
sented. Ih, 

21.  Whether,  in  such  a  case,  any 
adequate  remedy  exists,  without  mak- 
ing all  the  shareholders  parties — quae- 
re. Ih. 

22.  Although  the  Court  will  inter- 
fere by  injunction,  in  proper  cases,  to 
restrain  a  Company  frqp  constructing 
a  small  portion  only  of  their  works, 
with  a  view  of  abandoning  the  remain- 
der, yet,  where  such  an  intention  had 
been  known  to  the  shareholders,  or 
they  had  had  opportunity  of  knowing 
it  many  months  before  the  filing  of  a 
bill  to  prevent  such  proceeding,  and 
had  made  no  application  to  the  Court, 
such  acquiescence  on  the  part  of  the 
shareholders  was  held  to  have  created 
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m  eovnier-eqmty;  aaid  tbe  Court  re- 
ftmed  to  ^T»nt  an  injnnctioii  for  that 
purpose.  Oraham  t.  The  BirkenJiMd, 
Lameashire,  and  Cheshire  Junction 
Rodiway  Company ,  4^ 

RECEIVER  PENDENTE  LITE. 

The  Court  will  not  grant  a  receiver 
pending  litigation  in  the  Eoclesiasti- 
cal  Court  for  probate  of  a  will,  unless 
it  is  shewn  that  the  property  is  in 
such  a  position  that  it  requires  pro- 
tection in  the  meantimOi  and  that  it 
might  be  lost  or  in  danger  if  there 
were  no  one  to  receive  it.  Whiiworih 
V.  Whyddon,  445 

REFERENCE. 

After  a  reference  had  been  directed 
to  t^  Master  to  inquire  which  of  two 
suits  ought  to  proceed  for  the  benefit 
of  an  infant,  a  demurrer  was  put  in  to 
one  of  the  bills,  and  it  was  amended: 
— HM^  that  ihe  Master  ought,  not- 
withstanding, to  proceed  with  the  re- 
ference.   Ooodale  v.  Oawihom,      193 

REINVESTMENT  ON  REAL  ES- 
TATE. 

1.  Where  the  purchase-money  for 
real  estate  taken  by  a  Corporation  is 
directed  to  be  reinvested  in  real  estate, 
and  all  the  reasonable  costs  attending 
such  purchase  are  to  be  paid  by  the 
Corporation,  there  is  no  limit  to  the 
number  of  purchases,  or  to  the  costs 
which  are  to  be  allowed,  except  there 
is  an  unreasonable  exercise  of  the  di- 
rection to  invest,  so  as  to  occasion 
yexatious  and  unnecessary  expense. 
Jones  V.  Leuns,  406 

2.  Where  a  sum  of  141,660?.  had 
been  paid  for  the  purchase  of  real  es- 
tate by  a  Corporation,  the  expenses  of 
a  third  and  fourth  reinvestment  were 
thrown  upon  the  Corporation.        Ih. 

REVERSIONARY  INTEREST. 
See  Vendor  and  Puschabbb,  3. 


SOLICITOR. 

See  Agreembnt. 

Vbkdor  and  Pttrohasbr,  1,  2. 
An  attorney,  to  whom  a  clerk  waa 
articled,  died  before  the  articles  ex- 
pired:— Held,  that  the  Court  had  ju- 
risdiction to  order  part  of  the  pre- 
mium paid  to  the  attorney  to  be  re- 
pud  out  of  his  assets ;  and  that,  al- 
though he  had  covenanted  to  instruct 
the  clerk  "or  cause  him  to  be  instruct- 
ed," and  his  surviving  partner  had 
agreed  with  his  executors  to  take  the 
clerk  for  the  remainder  of  his  articles. 
Eirsi  V.  Tolson,  359 

SPECIFIC  PERFORMANCE. 
See  Railway  Coxpant,  12, 13, 14, 15. 

STATUTE  OP  FRAUDS. 

See  Husband  and  Wifb,  2. 
Partnership  in  Land. 

STATUTES. 

21  Jac.  L  c,  14.— /Sec  Crown. 

48  Geo.  in.  c.  123.— See  Lord  Chan- 

ORLLOR. 

3  &  4  WilL  IV.  c.  n.—See  Lunacy,  2. 
5&e  Vict  c  100.— »S^  DsBiONS. 
10  &  11  Vict.  c.  96.— See  Trustees 
Relief  Aot. 

STAYING  PROCEEDINGS. 

By  a  decree  at  the  EoUs,  the  Plain- 
tiff had  been  declared  entitled  to  real 
estate  which  had  been  formerly  con- 
veyed by  him  to  some  of  the  Defend- 
ants under  circumstances  which  in- 
duced the  Court  to  set  aside  the  con- 
veyance. None  of  the  parties  wished 
to  interfere  with  some  sales  which  had 
been  since  made  of  parts  of  the  estate, 
but  the  amount  of  the  purchase-mo- 
ney for  them  was  ordered  to  be  paid 
to  the  Plaintiff  The  decision  was 
appealed  from,  and  upon  motion  to 
fltay  proceedings  pending  the  appeal, 
upon  payment  into  Coiut  of  the  a* 
mount  of  the  purchase-money,  the 
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Court  made  the  order,  not  on  account 
of  the  alleged  poverty  of  the  Plain- 
tifl^  but  on  the  ground  that  the  sub- 
stitution of  the  money  for  the  estate 
was  an  accident  arising  from  the  sale 
of  part  of  the  property,  and  that  the 
Plaintiff  would  be  in  the  same  posi- 
tion as  if  none  of  the  estates  had  been 
sold.     Sturge  v.  Sturge,  469 

TRUSTEE. 
See  Fraud. 

Vbudob  and  Pubohasbb,  I,  2. 

Where  one  cestui  que  trust  pro- 
cures the  trust-money  to  be  laid  out 
improperly,  and  part  of  it  is  conse- 
quently lost,  the  other  cestuia  que  trust 
are  entitled,  as  against  him,  in  a  suit 
properly  constituted  for  that  purpose, 
to  have  their  shares  of  the  trust-money 
made  good  out  of  his  share  of  that 
which  is  ultimately  recovered.  But 
if  the  bill  pra3rs  relief  against  the  trus- 
tees only,  t])iB  liability  of  the  share  of 
that  cestui  que  trust  cannot  be  enforced 
against  him.     Phillipson  t.  Oaity,  459 

TRUSTEES  RELIEF  ACT. 

1.  Where  a  fund  has  been  brought 
into  Court  under  Uie  Trustees  Relief 
Act  (10  &  11  Vict.  c.  96),  and  a  deed 
under  which  a  party  claims  the  money 
is  held  invalid,  the  Court  cannot,  on 
petition,  order  it  to  be  set  aside — 
SembU.     Inre  Bloye's  Trust,         140 

2.  In  such  a  case  the  Court  will 
preface  an  order  dismissing  the  peti- 
tion with  a  declaration  that  it  con- 
siders the  deed  to  be  invalid.         lb, 

3.  Observations  upon  the  Trustees 
Relief  Act.  lb. 

4.  Where  trustees  who  pay  money 
into  Court  under  the  Act,  deduct  a 
sum  for  their  costs,  the  propriety  of 
that  course  can  only  be  questioned  by 
filing  a  bilL  76. 

TWO  SUITS  FOR  SAME  OBJECT. 
See  Refebenge. 


VENDOR  AND  PURCHASER. 

See  Feaud. 

1.  Where  the  sale  of  property  tak^ 
place  under  a  power  contained  in  an 
annuity  deed,  the  annuitant  is  a  trus- 
tee for  the  purpose  of  the  sale,  and 
neither  he  nor  his  attorney  or  agent 
is  qualified  to  become  the  purchaser. 
In  re  Bloye's  Trust,  140 

2.  An  annuitant  with  a  power  of 
sale  sold  property  charged  with  the 
annuity,  by  auction.  An  objection 
to  the  title  was  afterwards  taken,  and 
the  contract  abandoned.  The  solici- 
tor for  the  vendor  afterwards  took  an 
assignment  to  a  trustee,  for  himself, 
from  the  personal  representative  of 
the  grantor,  who  did  not  employ  any 
other  solicitor,  at  the  price  which  it 
brought  at  the  auction,  but  without 
communicating  the  circumstances  as 
to  the  title: — Held,  that  such  a  pur- 
chase could  not  be  sustained.         lb, 

3.  In  the  case  of  a  bill  filed  to  set 
aside  the  sale  of  a  reversionary  inter- 
est in  a  freehold  estate,  dependant 
on  the  tenant  for  life  dying  without 
issue,  he  being  at  the  time  of  the  sale 
in  his  57th  year,  and  his  wife  in  her 
54th  year,  and  there  never  having 
been  any  issue  of  the  marriage  except 
a  still  bom  child,  many  years  previ- 
ously to  the  time  of  the  sale,  a  refer- 
ence was  directed  to  the  Master  to 
ascertain  the  value  of  the  reversion- 
ary interest  at  the  time  of  the  sale. 
Bwthby  V.  Boothby,  214 

WILL. 

See  Elbohok. 

Issue  i>evibavit  tkl  non. 
Lbgaot. 

1.  W,  S.  by  will  gave  all  his  real 
estates  unto  and  to  the  use  of  W.  T,, 
his  heirs  and  assigns,  upon  trust,  out 
of  the  rents  to  pay  to  M.  S.,  during 
her  life,  an  annuity  of  150/.  and  to 
apply  the  surplus  rents,  after  payment 
of  the  annuity  and  such  other  charges 
and  expenses  as  thereinafter  men- 


AU 


WILL. 


WILL. 


tioned,  unto  the  testator's  daughter 
C.  N,j  wife  of  B,  N.,  during  the  life 
of  M.  S;'  and  after  the  decease  of 
M,  S,,  the  testator  directed  that  the 
estates  should  remain  unto  W.  T., 
his  heirs  and  assigns,  to  the  use  of 
C.  N.  for  her  life,  with  remainder  to 
the  use  of  W.  T.,  his  heirs  and  as- 
signs, during  G.  N'$  life,  in  trust  to 
preserye  &c,\  and  after  the  decease 
of  C  N,,  to  the  use  of  B.  H.  for  life, 
with  remainder  to  the  u»b  of  W.  T,, 
his  heirs  and  assigns,  during  the  life 
of  ^.  N.f  in  trust  &c.;  and  after  the 
decease  oiB.N,,  in  case  he  should  sur- 
viyeC  i^.,to  the  use  of  all  the  children 
of  the  body  of  C.  ^.  to  be  begotten, 
as  tenants  in  common ;  and  there  was 
a  proviso,  that,  in  case  B.  N.  and  C. 
his  wife,  or  the  survivor,  should  desire 
a  sale  of  the  estates,  it  should  be  law- 
ful for  W,  T,;  his  heirs  or  assigns,  to 
sell  the  same,  with  the  consent  of  B, 
N,  and  C7.  his  wife,  and  sign  and  give  re« 
ceipts  for  the  purchase-monies,  which 
were  to  be  effectual  discharges  to  the 
purchasers.  The  will  contuned  a  di- 
rection to  lay  out  the  sale  monies  in 
the  purchase  of  other  hereditaments, 
or  upon  good  security  at  interest,  in 
the  name  of  TT.  T,\  and  the  hereditar 
ments  to  be  purchased  were  directed 
to  be  conveyed  to  W,  T,,  his  heirs  and 
assigns,  to  the  uses  before  mentioned; 
the  interest  of  the  sale  monies  was 
directed  to  be  paid  to  the  parties 
entitled  to  the  rents,  and  the  princi- 
pal money,  in  case  of  no  purchase  be- 
ing made,  was  directed  to  be  divided 
amongst  C,  N*$  children  equally,  at 
twenty-one.  After  the  death  of  W, 
T.f  G.  T.,  the  sole  devisee  of  his  es- 
tates, subject  to  a  gross  payment  of 
50L  thereout,  joined  with  B,  ^.  and 


C.  his  wife  in  the  sale  and  conveyance 
of  W,  S,*8  estates  to  a  purchaser  there- 
of, and  B.  X.  was  allowed  to  receive 
the  purchase-money,  and  gave  to  G,  T. 
a  bond  of  indemnity  to  save  her  harm- 
less in  respect  of  such  receipt.  C.  N. 
survived  her  husband  B.  iV.  several 
years,  and  also  G.  jT.,  who  by  her  will 
appointed  C.  S,  her  executrix.  On 
bill  filed  by  the  executors  of  (7.  i\r., 
and  the  assignees  of  her  life-interest, 
against  G,  S.  and  the  other  parties  in- 
terested in  the  purchase-monies: — 
Held,  that  the  trust  estates  under  the 
will  of  W,  8.  were  vested  in  W,  T, 
Eackkam  v.  Siddall,  44 

2.  Where  the  first  expressions  in  a 
will  are  ambiguous  and  capable  of  two 
constructions,  the  other  parts  of  the 
will,  dealing  with  the  whole  property 
under  any  circumstances  which  might 
arise,  are  very  important  forconsidera- 
tion  in  aid  of  the  construction  to  be 
put  on  those  expressions,  and  deter- 
mining the  intention  of  the  testator. 
Latiencey,  Tiemey,  115 

3.  A  testator  bequeathed  to  his 
wife  absolutely  100/.,  his  household 
furniture,  &c,,  and  then  bequeathed 
to  her  the  interest  of  monies  invested 
by  him  in  certain  Loan  Societies,  and 
all  his  other  property,  during  her  life. 
He  afterwards  bequeathed  all  monies 
belonging  to  him  in  a  Friendly  So- 
ciety, and  in  all  other  Societies,  to  his 
wife  absolutely: — ffdd,  that  the  ex- 
pression "  all  other  Societies,"  meant 
Societies  efutcUm  generis  with  that 
which  had  been  just  mentioned;  and 
that,  as  to  the  money  payable  by  the 
Loan  Societies,  the  widow  took  a  life 
interest  only  in  themu  Marks  v. 
Solonums,  323 
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